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Page  130,  margiaAl  note,  line  14,  ufter  "  £.  4a/'  the  words  "per  acre**  are  omitted. 
Page  ai8^HMf]g|iMU  note,  line  7,  after  "ordered"  the  words  "immotkm"  are  omitted. 
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Page  440f  line  94,  for  *'  m  favor  of,*^  read  **  againtt" 

line  95,  for  "  purchaser^*  read  "  vendor" 

line  a6,  for  "  In  tupport  of"  read  "agaimt," 
The  page  numbered  590  ought  to  have  been  numbered  560. 
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BARFIELD  t>.  NICHOLSON. 


1834. 

Itty   19th  &  20th 

February. 

* y ' 

rp  Copyright. 

1  HIS  was  a  Bill  to  restrain  the  Defendants  from         '  — ^ 

printing  and  publishing  a  Work  intitled  The  Practical        ^^KT^th 
Builder,  or  any  other  Work  prejudicial  to  the  Sale  of  in  respect  of  the 
The  Architectural  Dictionary,  a  Work  belonging  to  the  Matter  or  the 

Plaintiff.  bffno^pJropcrty 

can  be  acquired 

The  Defendant  Nichohon  having  written  a  Work  '°^  ^J^S^^ 
called  The  Architectural  Dictionary,  by  an  Indenture  a  prior  Work, 
dated  the  3d  of  March  1821,  made  between  him  of  the  — — 

one  part,  and  the  Plaintiff  of  the  other  part,  in  conside-  ha^na  gold  the 

lation  of  the  sum  of  25a/.  sold  and  assigned  to  the  Copynght  of  a 

Work  published 
under  his  own  Name,  and  covenanted  with  the  Purchaser  not  to 
publish  any  other  Work  to  prejudice  the  Sale  of  it ;  semble.  that 
another  Publisher,  who  had  no  Notice  of  this  Covenant,  will  be 
restrained  from  publishing  a  Work  subsequently  purchased  by  him 
from  the  same  Author,  and  published  under  his  Name,  on  the  same 
Subject,  but  under  a  diffisrent  Title,  and  though  there  be  no  Piracy 
of  the  first  Work. 
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Barfield 

V. 
NiCHOLSOX. 


Plaintiff  all  his  Copyright  in  the  Work;  and  by  the 
same  Indenture  he  for  himself,  his  Executors  and 
Administrators,  covenanted,  promised  and  agreed,  to 
and  with  the  Plaintiff,  his  Executors,  Administrators 
and  Assigns,  ,that  he  would  not  write  or  publish,  or 
camse  or  procure  to  be  written  or  published,  any  abridg- 
ment of  that  Work,  or  any  part  thereof,  or  any  other 
kind  of  Publication,  which  might  prove  prejudicial 
or  detrimental  to  the  sale  of  The  Architectural  Die- 
tianary,  and  that  he  would  not  in  any  manner,  either 
directly  or  indirectly,  impede  the  circulation  or  pub- 
lication thereof. 


The  Bill,  after  stating  this  Indictment,  alleged  that 
Nicholson,  in  violation  of  his  Covenant,  had,  in  July 
1823,  prepared  and  written  a  Work,  called  The  Practical 
Builder,  which  contained,  in  substance,  the  greatest 
part  of  the  information  comprised  in  The  Jrchitectural 
Dictionary,  and  had  also  introduced  into  it  many  of 
the  Designs  and  Plans,  and  a  part  of  the  substance 
of  the  Letter-press  of  The  Architectural  Dictionary.  It 
also  stated,  that  the  Defendant,  Kelly  who  was  a  Book- 
sdler,  had  printed,  published  and  sold  many  thousand 
copies  of  The  Practical  Builder,  under  the  direction  of 
Nicholson;  and  that  Nicholson  and  Kelly  were  Joint- 
owners  and  Proprietors  of  The  Practical  Builder.  The 
Plaintiff  stated  himself  to  be  the  sole  Owner  of  the 
Copyright  of  The  Architectural  Dictionary. 

The  Bill  charged  that  many  of  the  Plans  and  Designs 
in  the  Plates  of  The  Architectural  Dictionary  were 
original,  and  had  never  been  published  in  any  other 
Work;  and  that  Nicholson  had  introduced  into  The 
Practical  Builder,  and  had  printed  and  published  in 
that  Work^   a  great  number  of  these  original  Plans 
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and  Designs;  and  had  even  acknowledged  that  the 
substance  of  the  Letter-press  of  The  Practical  Builder 
was  the  skme  as  that  of  The  Architectural  Dictionary : 
That  the  Plaintiff  had,  previously  to  that  Publication, 
derived  great  Profits  from  the  Sale  of  I%e  Architectural 
Dictionary,  but  that  the  Sale  of  that  Work  had  been 
greatly  injured  by  the  Publication  of  JTie  Practical 
Builder. 


1844. 
Barfield 

V, 

Nicholson. 


Soon  after  the  Bill  was  filed,  the  Court  was  mored, 
on  the  part  of  the  Plaintiff,  for  an  Injunction  to 
restndn  the  publication,  T/ie  Practical  Builder.  In 
support  of  this  Motion,  an  Affidavit  was  filed  by  the 
Plaintiff  to  the  truth  of  the  AUegations  in  the  Bill. 
There  were  also  Affidavits  of  an  Architectural  Book- 
seller and  a  Builder  in  support  of  the  Plaintiff's 
Case,  stating  that  they  had  compared  certain  Plates 
in  The  Practical  Builder,  specified  in  the  Affida- 
vits, with  the  Plates  in  The  Architectural  Dictionary, 
and  that,  in  their  judgment,  the  Designs  and  Plans 
contained  in  the  Plates  in  The  Practical  Builder,  were 
similar  to  and  copied  from  the  corresponding  Designs  • 
and  IHans  in- the  Plates  in  The  Architectural  Dictionary ; 
and  that,  although  many  of  them  varied  sUghtly,  yet 
that  they  were  substantially  the  same,  conveying  the 
same  information,  and  illustiating  the  same  subjects; 
that  The  Practical  Builder  purported  to  give  information. 
on  the  same  subjects,  and  was  written  on  the  same'', 
principle,  and,  in  many  cases,  copied  from  The  Archi- 
tectural Dictionary,  and  was  calculated  altogether  to 
supersede  that  Work. 


On  this  Motion,  the  Vice-Chancellor  granted  an  In- 
junction ex  parte  y   observing,   that  the  Covenant  by 
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^N^ 


Barfield 

V. 

Nicholson. 


Nicholson,  in  the  Deed  of  1821,  was,  prima  facie, 
sufficient  to  entitle  the  Plaintiff  to  an  Injunction  ex 
parte,  without  entering  into  the  question  of  Piracy. 

The  Defendants  afterwards  put  in  their  Answers. 
The  Answer  of  Kelly  stated  that  The  Architectural 
Dictionary,  when  first  published,  was  not  an  original 
Work,  either  in  its  Letter-press  or  Plates,  though  it 
might  contain  some  original  Letter-press,  Designs  and 
Plates ;  but  that  the  original  matter  formed  a  very  small 
portion  of  the  whole  Work ;  that,  until  this  Bill  was 
filed,  he  was  wholly  unacquainted  with  the  arrangement 
betweeii  the  Plaintiff  and  Nicholson,  and  with  the  Deed 
.of  1821 ;  that,  in  the  beginning  of  1821,  he,  beinga  Pub- 
lisher and  Bookseller  in  extensive  business,  for  his  own 
sole  and  exclusive  benefit  planned  the  Work  or  Publica- 
tion called  The  Practical  Builder ;  that  the  Defendant 
Nicholson,  being  an  Architect  of  great  eminence,  in  con- 
s^uenCe  of  the  reputation  which  he  had  acquired  by 
various  Publications  on  Carpentery  and  Architecture,  he 
was  induced  to  employ  him  occasionally  in  the  composi- 
tion of  The  Practical  Builder,  and  to  apply  to  him  to  use 
his  name  as  the  Author  of  the  Work,  although,  in  fact,  he 
was  only  occasionally  employed  to  write  some  parts  of  it, 
and  to  design  some  of  the  Figures  ;  but  that  he  {Kelly) 
employed  other  men  of  science  to  write  the  residue  of 
the  Letter-press,  and  employed  Michael  Angelo  Nichol- 
son, (the  Son  of  the  Defendant  Nicholson,)  to  design 
the  residue  of  the  Figures;  and  that,  of  the  forty-six 
dates  already  published,  M.  A,  Nicholson  had  designed 
;twenty-two,  and  the  Defendant,  Nicholson,  twenty-four ; 
:and  that  the  whole  of  these  Designs  were  brought  to 
aad  paid  for  by  him  (Kelly)  as  original  Designs,  and  that 
the  ori^nal  Drawings  of  the  Designs^  so  brought  to  him^ 
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were  still  in  his  possession,  ready  to  be  produced ;  tbat, 
since  this  Bill  was  filed,  he  had  been  induced  to  inquire 
as  to  the  originality  of  these  Designs,  and  found  that 
many  of  them  were  not  original,  but  taken  from  Worker 
published  many  years  ago,  the  Copyright  in  which  had 
kmg  since  expired,  or  from  Works  in  common  circula-^ 
tion,  without  any  objection  on  the  part  of  the  Owners 
of  such  Works:  but  that  not  one  of  the  Desis^ns  or 
I>rawings  was  copied  from  the  Designs  and  Drawings 
of  The  Architectural  Dictionary,  although,  on  a  casual 
inspection,  a  great  imitation  appeared  between  some  of 
these  Designs  and  Drawings  and  those  contained  in 
The  Architectural  Dictionary ;  but  that  this  similarity 
arose  from  the  nature  of  the  subject,  and  not  from  their 
being  copied ;  that  every  one  of  the  Plates  and  Figures, 
and  the  Letter-press,  which  the  Affidavits  of  the  Plaintiff 
stated  to  be  Piracies  from  The  Architectural  Dictionary, 
had,  in  fact,  appeared  in  prior  Works ;  and  he  denied,  to 
the  best  of  his  knowledge,  judgment  and  belief,  that 
any  Passage  in  his  Work  was  a  Piracy  of,  or  copied  from 
the  Plaintiff's  Work ;  but,  on  the  contrary,  that  The 
Practical  Builder  was,  so  far  as  the  subject  would  admit, 
an  original  Work.  The  Answer  also  denied  that  Nichol" 
son  was  a  Joint-owner  in  The  Practical  JBuilder,  or  in 
any  manner  interested  in  the  produce  or  profits  of  it, 
and,  therefore,  denied  that  the  publication  of  that  Work 
was  a  breach  or  violation  of  the  Covenant  between  the 
Plaintiff  and  Nicholson. 
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Barfiud 

NlCHOLtOK. 


The  Defendant  Kelly  having  put  in  this  Answer, 
the  Court  was  now  moved,  on  his  behalf,  to  dissolve  the 
Injunction  as  against  him. 


Mr.  SoUcitor^General,  and  Mr.   Wakefield,   for  the 
Motion. 

»3 


1824. 
Bakyield 

V. 

Nicholson. 
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Mr.  Heald,   Mr.  Sugden,   and  Mr.  Roots,   for  the 
Plaintiff,  eontri. 

The  Vice-Chancbllob  : — 

The  Arckiiectural  Dictionary,  and  The  Practical 
Builder,  are  plainly  both  Works  upon  the  same  subjects, 
namely,  the  science  of  Architecture  and  the  art  of  Build- 
ing. The  question  is,  whether  the  latter  Work  is  a  Piracy 
upon  any  part  of  the  former  Work  which  the  Author 
of  that  Work  had  a  right  to  claim  as  his  own  property, 
in  respect  that  it  was  his  own  composition. 

Composition  is  either  in  new  matter  or  new  arrange- 
ment. The  arrangement  in  the  two  Works  is  altogether 
different.  In  The  Architectural  Dictionary  the  informa- 
tion is  scattered  through  the  whole  Work,  under  the 
head  of  each  particular  term  of  science  or  art,  an*anged 
in  alphabetical  order:  in  The  Practical  Builder  the 
information  is  conveyed  in  the  connected  form  of  a 
Treatise.  If  there  be  Piracy  here,  it  must  be  Piracy  of 
the  matter  of  The  Architectural  Dictionary.  The  general 
Answer  of  the  Defendant  is,  that  The  Practical  Builder 
was  conceived  and  planned  by  him  as  a  speculation  on 
lus  own  account,  and  that  he  employed  various  Artists 
in  the  execution  of  this  Work,  and,  among  others, 
Nicholson  and  his  Son;  and  especially  in  the  Plates; 
and  that  he  paid  for  every  thing  as  original  design ;  and 
that,  if  it  be  a  Piracy,  he  is  himself  imposed  upon. 

The  Practical  Builder,  as  far  as  pubUshed,  consists 
of  forty-six  Plates ;  and  the  Affidavits  allege  that 
thirteen  of  these  Plates  contain  one,  two,  three  or  four 
Figures,  which  are  imitations  of  Figures  contained  in  The 
Architectural  Dictionary;    and  the  particular  Figures 
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are  pointed  out  in  the  Affidavits.   The  entire  resemblance 
of  these  Figures,  though  in  some  instances  denied,  is 
generally  admitted ;  but  it  is  said  this  resemblance  is  no 
proof  of  imitation.      The  Figures  of  Geometry  must 
necessarily  resemble  each  other  in  all  Works :  and,  in 
a  great  degree^  this  applies  to  the  Figures  of  Architec- 
ture or  Building,  where  they  are  descriptions  of  things 
in  use,  as,  for  instance,  in  one  of  the  articles,  Roqfi* 
Where  two  Works  describe  the  Figures  of  Roofs  in  use, 
they  must  necessarily  produce  resembling  Figures.   And 
the  Defendant  then  proceeds  to  shew,  that  the  Figures 
used  in  his  Plates,  supplied  by  the  Nichobans,  are  not, 
in  fact,  piratical  copies  of  the  PlaintifPs  Work.    The 
Defendant  does  not  deny  (what  could  not  be  denied> 
that  if  the  Nicholsons,  whom  he  employed,  piratically 
copied  these  Figures  from  the  PlaintifTs  Works,  that  he 
is  bound  by  their  acts,  as  the  acts  of  his  Agents,  and 
that  Piracy  in  the  Nicholsons  is  Piracy  in  him. 


1894. 

^^ . 

BABriELD 

NicaoLsoir. 


As  to  those  Figures  in  which  he  admits  resemblance, 
he  says  there  is  not  one  of  them  which  was  not  given  to 
the  Public  in  some  or  many  Works  prior  to  The  Architect 
iural  Dictionary ;  that  some  of  these  prior  Works  were 
the  Works  of  Nicholson  himself,  as  the  articles  of 
Architecture  in  Rees^s  Cyclopedia,  and  the  same  articles 
in  Brewster*s  Encyclopedia,  and  The  Carpenter's  Guide, 
published  in  1 793.  And  he  says  further,  that  not  only 
were  these  Figures  extant  prior  to  The  Architectural 
Dictionary,  but  that  the  Nicholsons  had  not  in  fact 
recourse  to  The  Architectural  Dictionary  for  them,  nor 
to  any  materials  collected  for  The  Architectural  Dic- 
tionary. Upon  reference  to  the  prior  Publications,  it  is 
proved  to  be  indisputably  true  that  there  is  not  one  of 
these  Figures  which  had  not  been  given  to  the  world 
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1894. 

BaRFIEIiD 

Nicholson. 


prior  to  The  Architectural  Dictionary ;  and,  the  matter 
not  being  new,  the  Author  of  The  Architectural  Dic^ 
tionary  could  acquire  no  Property  in  these  Figures 
except  by  a  new  arrangement;  but  there  is  clearly 
no  novelty  in  his  arrangement.  The  Figures  of  The 
Architectural  Dictionary  are  introduced  to  illustrate  the 
Letter-press ;  and  so  are  all  Figures  in  prior  Works,  as 
well  as  in  The  Practical  Builder. 

If  therefore  the  Figures  furnished  by  Nicholson  for  The 
Practical  Builder  had  in  fact  ^en  copied  from  The 
Architectural  Dictionary,  this  would  have  been  no 
piracy,  because  the  Author  of  The  Architectural  Dic- 
tionary had  no  Property  in  these  Figures.  But  the 
Nicholsons,  both  Father  and  Son,  positively  swear  that 
these  Figures  were  not  copied  from  The  Architectural 
Dictionary,  nor  from  any  materials  collected  for  The 
Architectural  Dictionary. 

With  respect  to  the  Letter-press,  the  Affidavits  filed 
by  the  Plaintiff  do  not  point  out  particular  instances  of 
invasion;  but  upon  the  Motion,  I  was  referred  to  the 
article  Roofs,  which  is  nearly  a  verbatim  copy  of  the 
same  article  in  The  Architectural  Dictionary.  The 
Defendant's  Answer  here  is  the  same  as  to  the  Figures. 
This  article  was  pubUshed  verbatim  in  the  Eacyclopedia 
prior  to  The  Architectural  Dictionary,  and  is  not  there- 
fore the  Property  of  the  Plaintiff. 

Let  the  Injunction  be  dissolved  against  Kelly  \  but 
the  Plaintiff  being  desirous  to  try  this  Case  at  Law,  and 
undertaking  immediately  to  bring  an  Action  against 
Kelly,  let  Kelly  in  the  mean  time  keep  an  Account  of 
the  Copies  sold  by  him. 


CASES    IN   CHANCERY, 

Thie  following  are  the  Orders  which  were  made  by  the  id^ 

Vice-Chancellor : 


Baryield 

V, 
NiCHOLSOV. 


"  This  Court  doth  Order,  that  the  Defendants,  Peter 
Nicholson  and  Thomas  Kelly,  be  respectively  restrained 
by  the  Injunction  of  this  Court  from  further  writing, 
printing,  pubUshing  and  selling,  or  exposing  to  sale  by  ^  ^ 
themselv.  s,  or  their  agents  or  servants,  the  Work  or  Pub- 
lication called  The  Practical  Builder,  in  the  Bill  men- 
tioned, or  any  number  or  parts  thereof,  or  any  other 
Book  or  PubUcation  which  may  prove  prejudicial  or 
detrimental  to  the  sale  of  the  Plaintiff's  Work,  called  The 
Architectural  Dictionary,  and  also  from  impeding  in 
any  manner,  directly  or  indirectly,  the  circulation  or  pub- 
lication thereof,  until  the  said  Defendants  shall  fully 
answer  the  Plaintiff's  Bill,  or  this  Court  make  other 
Order  to  the  contrary." 

Reg.  Lib.  A.  1823,  f.  378. 

"  This  Court  doth  Order,  that  the  Injunction  granted 
in  this  Cause,  as  against  the  Defendant,  Thomas  Kelly, 
be  dissolved,  the  said  Defendant  by  his  Counsel  under- 
taking to  keep  an  account  of  the  Profits  to  arise  by  the 
sale  of  the  said  Book,  caUed  The  Practical  Builder,  until  *®*  ^^*  *^*^- 
the  trial  of  any  Action  at  Law  which  the  Plaintiff  may 
be  advised  to  bring  touching  the  matters  in  question  in 
this  Cause." 

Reg.  Lib.  A.  1823,  f.  699. 

The  Plaintiff  appealed  to  the  Lord  Chancellor  against 
this  last  Order.  The  Case  was  argued  for  several  days, 
and  his  Lordship  ultimately  pronounced  the  following 
Order: 

"  His  Lordship  doth   Order,  that  an  Injunction  be  37*  July  1811^ 
awarded  to  restrain  the  Defendant,  Thomas  Kelly,  from 
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^ . 

Barfibld 
N1CHOL8017. 


publishing  or  sdling,  in  the  name  of  Peter  Nicholson, 
the  Book  or  Work  in  the  Pleadings  mentioned^  called 
The  Practical  Builder  or  any  parts  or  part,  or  numbers 
or  number  thereof;  and  also  from  employing  the 
Defendant,  Peter  Nicholson,  from  [in]  writing  any  part 
of  the  Letter-press,  or  designing  any  of  the  Plates  of 
the  said  Book  or  Work,  called  The  Practical  Builder, 
and  that  the  Defendant,  Thomas  Kelly,  be  also  restrained 
from  publishing  or  selling,  in  the  name  of  Peter  Nicholson, 
any  part  of  the  said  Book  or  Work,  called  The  Practical 
Builder,  printed  or  engraved  since  the  filing  of  the 
Plaintiff's  Bill  in  this  Cause,  which  has  been  written  or 
designed  by  the  Defendant,  Peter  Nicholson,  until  the 
hearing  of  this  Cause,  or  until  the  farther  Order  of  the 
Court/' 

Reg.  lib.  A.  1823,  f.  1921. 
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BURR  V.  MASON. 

1  HE  Bill  was  filed  under  the  36th  Geo.  3.  c.  go, 
B.  1 »  to  have  a  sum  of  Stock  standing  in  the  names  of 
two  Trustees,  (one  of  whom  was  out  of  the  jurisdiction 
of  the  Court,)  transferred  by  the  other  Trustee  to  the 
Plaintifis.  After  the  Answer  had  been  put  in,  but 
before  the  Cause  was  heard,  a  Petition  was  presented  by 
the  Plaintiffs,  praying  to  the  same  effect  as  the  Bill. 
That  Petition  now  came  on  to  be  heard. 

Mr.  K.  Parker,  in  support  of  it,  cited  Williams 
▼•  Bird  {a). 

The  Vice-chancellor  said,  that  he  could  not  make  the 
Decree  in  the  Cause  upon  a  Petition,  biit  that  the  Cause 
must  be  regularly  set  down  for  hearing. 


i8h- 
17th  January. 

Transfer  of 
Sioek. 

Where  a  Bill 
it  filed  merely 
to  obtain  a 
Transfer  of 
Stocky  standing 
in  the  name  of 
a  Trustee  who 
is  out  of  the 
jurisdiction  of 
the  Court,  the 
Order  must  be 
made  at  the 
hearing  of  the 
Cause,  andean^ 
not  be  obtained 
by  Petition. 


(a)  1  V.  &  B.  3. 
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18^4. 

17th  January, 
ist  and  1 2th 
March.  TAYLOR  v.  SHAW. 


■V 


pj^^^        The    Plaintiff  and  the  Defendant  had  entered  into 
.A....  Partnership  in  1812,  as  Army  Clothiers,  and  carried  on 

^^    ^^^  Business   as   Partners   for  several    years.       The    Bill 
of  the  Bill    Uie  ?^y^  ^^^^  it  might  be  declared  that  the  Partnership 
Plaintiff  cannot  was  dissolved,  and  that  the  Accounts  might  be  taken 
*^°      a  soe-  ^^^  ^^^  commencement  of  the  Partnership, 
cialOrder,tobe 

obtainedonNo-      To  this  Bill  the  Defendant  pleaded  a  settled  Account 
tice  of  Motion,         ,      ,  /»  t%         1         «  ,  ,1 

stating  the  pro-  ^P  ^  ^'^^  3^^^  ^^  December  1813,  and  answered  the 

po0ed   Amend*  rest  of  the  Bill, 
ments. 


After  Plea  of      ^^  ^^^^  upon  Argument  was  allowed, 
settled  Account 
allowed  to  part      The  Plaintiff,  after  the  Plea  was  allowed,  endeavoured 

of  the  Bill,  Mo-  ^  Qb^n  ^  Order  to  amend  his  Bill  upon  a  Motion  of 

tion  to  amend  ^ 

theBilIyby  Stat-  course ;  but  the  Registrar  refused  to  draw  up  the  Order 

ing  facts  which  on  a  Motion  without  Notice,  as  being  contrary  to  the 
tended  to  show  ^      ..       ^  .     ^      ,  ,  , 
that  there  was  Practice  of  the  Court  (a). 

no  settled  Ac* 

Ae  Plaintiff**^  The  Plaintiff  then  moved,  upon  a  general  Notice,  that 
ought  to  be  h^  might  have  leave  to  amend  his  Bill.  The  Motion  was 
aUowed  to  sur-  supported  by  an  Affidavit  of  the  Plaintiff,  stating  that 
^^^^ refused  ^^  settled  Account  was  erroneous  in  various  particulars; 
with  Costs;  be-  and  generally  that  he  could  introduce  divers  charges 
^^5f^   M    *"*'  whereby  he  could  falsify  and  displace  the  alleged  stated 

there    was    no  Account. 

settled  Account 

by  taking  issue 

on    the    Plea,       1st  March. — THE  Motion  having  come  on  upon  this 

ISiSS'iS'a  ^^*'^®'  *®  Vice-Chancellor  required  that  the  Plaintiff 
▼lew     to    sur-  should  serve  a  new  Notice  of  Motion,  in  which  he  should 
charge  and  fal- 
sify before  the  /^v  ^^  Carlehn  v.  V Estrange^  i  Turner,  23. 
Fleftwas  argued. 
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state  the  pftiticulars  of  the  Amendments  which  he  pro- 
posed to  introduce  into  the  Bill. 

A  Notice  of  Motion  was  accordingly  served,  stating 
the  particulars  of  the  proposed  Amendments.  These 
i^ere,  in  substance,  facts  tending  to  show  that  the  Accoimt 
pleaded  was  not  to  be  taken  as  a  settled  Account ;  that 
the  Defendant  had  deceived  the  Plaintiff,  and  that  there 
were  divers  errors  and  omissions  in  the  items  of  the 
pleaded  Account,  which  the  Plaintiffsought  to  surcharge 
and  falsify. 

The  Defendant  filed  an  Affidavit,  which  in  substance 
denied  the  errors  and  the  facts  sought  to  be  stated  by 
the  Plaintiff. 

Mr.  Rose,  for  the  Motion. 

Mr.  Home,  and  Mr.  Keene,  for  the  Defendant,  coit/rd. 

The  Vice-Chancellob  : — 

The  first  question  that  occurred  in  this  Case  was, 
whether,  after  a  Plea  allowed  to  a  part  of  the  Bill  only, 
the  Plaintiffcould  obtain  the  common  Order  to  amend,  as 
of  course,  on  the  ground  that,  as  to  the  part  of  the  Bill 
not  coviered  by  the  Plea,  the  Plaintiff  was  now  in  the 
same  situation  as  if  his  Bill  had  originally  extended  to 
that  part  alone,  and  was  therefore  entitled  to  amend,  as 
of  course. 
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It  appiears,  however,  not  to  be  the  practice  to  permit 
the  Plaintiff  to  obtain,  in  such  a  Case,  an  order  to 
amend,  as  of  course  ;  and  the  reason  obviously  is  that, 
under  a  general  Order  to  amend,  the  Plaintiff  might 
make  a  new  Case,  which  would  altogether  avoid  the 
Flea,  and  leave  the  Defendant  no  benefit  or  protection 
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firom  it.  The  Plaiatiff  has  therefore  been  required  to 
state,  in  his  Notice  of  Motion,  the  particulars  of  the 
Amendments  which  he  desires  to  make.  These  proposed 
Amendments  may  accurately  be  described  as  being  in 
their  nature  either  Amendments  introducing  matter  to 
show  that  in  fact  the  Plea  is  not  true,  and  that  there 
was  no  settled  Account  up  to  the  31st  December  1813  ; 
or  Amendments  to  show  that  if  the  Plea  be  true,  and  if 
there  was  a  settled  Account  up  to  the  31st  of  December 
1813,  the  Plaintiff  ought  to  be  permitted  to  surcharge 
and  falsify  that  Account. 

If  the  Plaintiff  means  to  disprove  the  Plea,  he  must 
go  to  issue  upon  it ;  and  it  would  be  useless  to  permit 
him  to  introduce  new  matter  tending  to  that  effect  in 
his  Bill ;  because  the  Plea  protects  the  Defendant  from 
answering  it ;  and,  if  the  Plaintiff  means  now  to  admit 
the  truth  of  the  Plea,  and  to  make  a  new  Case  which 
should  avoid  its  effect  and  be  consistent  with  it,  he 
comes  too  late  for  that  purpose. 

If  the  Plaintiff  had  thought  fit  thus  to  change  the 
nature  of  his  Case  before  the  Argument  of  the  Plea,  he 
was  at  full  liberty  to  do  so,  upon  payment  of  twenty 
Shillings  Costs  ;  but  having  made  his  election  to  rest  his 
Case  upon  the  invalidity  of  the  Plea,  it  would  be  unjust 
to  the  Defendant  to  permit  him  now  to  shift  his  ground 
in  the  present  Suit. 

The  application  now  made  must  therefore  be  dismissed, 
and,  failing  wholly,  must  be  dismissed  with  Costs. 
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MARQUESS  OF  ORMOND  v.  KYNNERSLEY.     20th  February, 

20th  March. 

X^HE  Bill  in  this  Case  was  filed  by    Lord  Ormond        Axoard. 
against  the  Executors  of  Clement  Kynnersley,  who  had  '      ' 

been  Tenant  for  life,  unimpeachable  of  Waste»  of  the  ^in  enforce  an 
Estates  in  question,  in  order  to  charge  his  personal  Award  made 
Estate  with  the  value  of  ornamental  Timber  alleged  to  ^^  Reference 

have  been  cut  by  him.  by  consent,  in  a 

Cause;  and  it 

•w^^Tv  1         ii»        t>  \     r^  makes  no  dit* 

By  the  Decree  made  at  the  heanng  of  the  Cause,  it  was  ference  that  it 

referred  to  the  Master  to  take  an  Account  of  the  oma-  is  apart  of  the 

mental  Timber  so  cut,  and  it  was  directed  that  the  Value  p^rtles^should 

should  be  paid  out  of  Mr.  Kynnerslet/^Q  personal  Estate ;  extfcute  Arbi- 

and  Costs  and  further  Directions  were  reserved,  tration  Bonds. 

After  the  Decree,  Lord  Ormond  died,  and  the  Suit  was      It  is  not  ne- 
revived  by  his  Executors,  and  an  Order  by  consent  was  ^^^y  *  a™    d 
made  upon  the  Petition  of  those  Executors,  that  the  a  Rule  of  Court* 
Master,  instead  of  proceeding  under  the  Decree,  should 
approve  of  a  proper  person  or  persons  to  be  an  Arbitrator 
or  Aihitrators  of  the  matters  in  difference  in  the  Cause, 
as  also  of  all  other  matters  of  difference  between  the 
Parties ;  and  the  Master  was  to  settle  and  approve  of 
proper  Bonds  to  be  entered  into  by  the  Parties  for  that 
purpose. 

The  Master  did  accordingly  approve  of  an  Arbitrator, 
and  settle  Arbitration  Bonds,  which  were  executed  by 
all  Parties.  By  these  Bonds  the  Arbitrator  was  to  make 
his  Award  on  or  before  the  1st  of  February  1823 ;  but  on 
the  3d  of  February  1823,  an  Ordor  was  made  by  consent, 
on  the  Petiticm  of  the  Defendant,  the  Executor  of 
Clement  KynntrsUjf,  that  the  time  for  making  the  Award 
should  be  extended  to  the   ijit  of  July  1 823 ;  and  by 
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another  Order  by  consent,  on  the  13th  of  June  1823,  the 
time  was  further  extended  to  the  28th  of  November 
1823  ;  such  last-mentioned  Order  being  also  made  upon 
the  Petition  of  the  Defendant,  the  Executor  of  Clement 
Kynnersley.  The  Arbitrator  having  awarded  that  a 
certain  sum  should  be  paid,  at  a  time  stated,  by  the 
Defendant  to  the  Plaintiffs,  a  Motion  was  now  made  on 
the  part  of  the  Plaintiffs,  that  the  Award  if  necessary 
might  be  made  a  Rule  of  Couft,  or,  if  not  necessary,  then 
that  tha.  Defendant  might  be  ordered  to  pay  the  sum 
awarded. 


soth  March. 


Sir  G.  F.  Hampson,  for  the  Motion. 

Mr.  Pepys,  for  the  Defendant,  opposed  the  Motion, 

The  Register  (Mr.  Walker)  being  consulted  by  the 
Court  as  to  the  necessity  of  having  the  Award  made  a 
Rule  of  Court,  seemed  to  consider  that  it  ought  to  be 
so,  as  the  Court  would  not  otherwise  have  any  record 
of  it.  / 

The  Motion  was  ordered  to  stand  over,  that  search 
might  be  made  for  Authorities. 


Sir  G.  F.  Hampson,  on  this  day  stated  that  there  was 
one  Case  in  which  the  Court  had  enforced  an  Award 
made  on  an  Order  taken  by  consent  for  a  Reference, 
without  the  Award  being  made  a  Rule  of  Court.  Sibley 
V.  Sqfel,  18th  of  March  1812,  and  7th  of  March  1814^ 
before  Lord  Eldon.    He  also  mentioned  Hide  v.  Petit  (a). 

Mr.  Pepys  objected  that  the  Court  would  not  enforce 
this  Award,  because  it  being  a  part  of  the  Order  of 
Reference  that  the  Parties  should  execute  Arbitration 

(a)  3  Freem.  133. 
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Bonds,  it  was  plainly  their  intention  to  rely  upon  the 

Bonds  as  their  security  for  the  performance  of  the  Award, 

and  that  they  had  therefore  excluded  the  jurisdiction  of      ^  ""^, 

the  Court  to  enforce  the  Award.  Kynnebslet. 

The  Case  stood  over  for  judgment. 

The  Vice-Chancellor: — 

As  to  the  first  point,  the  Case  of  Sibley  v.  Saffell  is 
an  express  Authority  that  the  Court  will  enforce  an 
Award  made  by  virtue  of  an  Order  of  the  Court,  without 
requiring  that  the  Award  should  first  be  made  a  Rule  of 
the  Court.  In  the  case  of  a  Reference  under  the  Statute, 
it  is  not  the  Award,  but  the  Submission  which  is  made 
a  Rule  of  Court.  It  is  not  denied  that,  generally 
speaking,  this  Court  will  enforce  an  Award  which  is  the 
result  of  an  Order  of  Reference  made  by  the  Court, 
But  it  is  said,  for  the  Defendant,  that  such  Orders,  being 
matters  of  Agreement  and  Consent,  the  Parties  may 
agree,  if  they  think  fit,  to  exclude  the  jurisdiction  of 
the  Court ;  and  that  here  there  is  plain  evidence  of  such 
agreement  by  the  condition  to  execute  Arbitration  Bonds, 
which  would  be  wholly  unnecessary  if  the  Parties  relied 
upon  the  authority  of  the  Court.  There  is  a  circumstance 
here,  to  which  I  shall  presently  refer,  which  does  not 
make  it  necessary  for  the  Court  to  determine  this  point ' 
but  it  does  appear  to  me  extremely  difficult  to  maintain 
that  the  additional  security  of  Arbitration  Bonds,  which 
will  reach  the  Property  of  the  Parties,  necessarily  implies 
an  agreement  to  exclude  the  jurisdiction  of  the  Courts 
which  primarily  gives  only  a  personal  remedy.  There 
the  time  limited  in  the  Arbitration  Bonds  for  making  the 
Award  was  the  ist  of  February  1823,  and  there  was  no 
provision  in  the  Bond  for  the  Arbitrator  to  enlarge  the 
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me ;  and,  the  time  being  suflFered  to  expire  without  an 
Award,  .the  Bonds  became  functi  officio.  On  the  3d  of 
February  1823,  the  Defendant,  by  petition  and  consent, 
obtains  an  Order  of  this  Court  to  enlarge  the  time  for 
making  the  Award  to  the  1  st  of  July  1 823 ;  and,  afterwards, 
another  Order,  by  Uke  petition  and  consent,  for  a  further 
enlargement  of  the  time  to  the  28th  of  November  1823, 
and  the  Award  which  bears  date  on  the  10th  day  of 
November  1823,  is  therefore  to  be  considered  as  made 
by  the  sole  authority  cf  the  Court,  and  not  by  the  force 
of  the  Bonds.  Take  the  Order,  therefore,  for  payment 
according  to  the  Award. 


26th  February. 


BALDWIN  V.  LAWRENCE. 


Partnenhip,      JN  1804,  several  persons   residing  in   and   near  Bir- 

^_**         mingham  agreed  to  form  a  Company  or  Copartnership 

Bill  by  three  for  the  purpose  of  supplying  themselves  with  Copper* 

of  the  Partners  -p^^  effectuating  this  purpose,    they   executed  certain 
in  a  numerous    ...  -,>  ,.j       ,,  #.t-i 

Tradinir    Com-  Articles    of  Partnership,,  dated  the  1st   of  February, 

pany  claiming     by  which,  after  reciting  that  the  article  of  Copper  had 

f  ^(M*unde/Sie  '^^^^"^^  ®^  increasing  importance  to  the  town  of  Sir- 
Articles  of  Co-  mingham,  and  having  opened   to  it  fresh   sources  of 

partnership,        Trade  and  Manufacture  uinknown  prior  to  the  establish- 

aeamst  tne  '■ 

Members  of  the  xQent  of  any  Copper  Smelting  Company  there,  and  the 

Committee  for  increased  demand  for  the  article  having  rendered  the 
Commercial        supply  to  the  Trade  of  the  Town   both  irregular  and 
Concerns  of  the  precarious,  insomuch  that  it  had  of  late  been  subjected 
M^^'  ^  great  disappointment,  injury  and  loss,  and  the  Parties 

it  was  not  filed  thereto  being  desirous  of  removing,  as  far  as  in  their 

bythe  Plaintifl&  power,   all  such  inconveniences,   and  of  contributing 

on  behalf  of 

theitiselves  and  the  other  Partners  not  Members  of  the  Committee. 
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towards  a  due  and  regular  supply  of  Copper  to  the  Town 
of  Birmir^ham  and  its  Neighbourhood,  and  of  promoting 
and  extending  their  general  Trade  and  consequent  Pros- 
perity, each  of  the  Persons  whose  Names  were  thereunder 
written  and  Seals  affixed  mutually  covenanted  with  the 
others,  that  the  Parties  thereto  should  be   Copartners 
in  the  Trade  and  Business  of  purchasing  Copper,  and 
other   Metals   and   Ores,   and   of  smelting  the  same ; 
and  have  power  to  manufacture  the  Metals  so  bought  or 
smelted  into  such  forms  and  states  as  might  be  found 
best  adapted  to  the  trade,  interest  and  advantage  of  the 
Copartnership;  and  that  the  Trade  should  commence 
from  the  1 7th  of  October  then  last,  and  be  carried  on 
under  the  firm  of  The  Crown  Copper  Company ;  and  upon  a 
Capital  or  Joint  Stock  not  exceeding   100,000/.  and 
that  the  same  should  be  divided  into  one  thousand 
Shares,  of  100/.  each ;  and  that  no  Partner    should 
hold  more  than  Twenty  such  Shares,  unless  the  same 
should  come  to  him   by    Marriage,    Marriage-Settle- 
ment,  Bequest  or    Succession:    and  also  that  proper 
Buildings,  Works  and  Conveniences  should  be  bought 
or  erected,  and  the  Joint   Trade  carried  on   in  such 
places    as    the    Committee  for    the    time    being,    to 
be   appointed   as   was  thereinafter  mentioned,    should 
deem  proper ;  and  also  that  the  Committee  should  have 
power  to  purchase,    rent  or  contract  for  any   Lands 
containing.  Coals,  or  for  the  erecting  Works,  Engines, 
Mills  and  other  Buildings,  or  for  the  making  of  Wharfs 
or  Qua3nB,  or  to  purchase,  rent  or  contract  for  any  Coal- 
mines or  Ores ;  and  to  convey,  assign  and  set  over  such 
Lands,  and  dispose  of  the  Coals,  Minerals  or  Ores  to 
be  obtained  therefrom,  in  such  manner  as  should  appear 
to  the  Committee  most  likely  to  conduce  to  the  benefit 
of  the  Copartnership ;  and  also  to  proyide  such  Vessels 
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as    might    be    deemed    necessary  for  the  use  of  the 
Copartnership ;    and    to  export   Coals  or  other  Com- 
modities^ and  to  import  Ores,  Minerals  or  other  Com-  • 
modities,   in  such    Ships  or  Vessels  as  from  time  to 
time  should  be  deemed  necessary  for  the  benefit  of  the 
Copartnership ;   and  also  that  each  of  the  Parties,  for 
each  Share  he  should  possess  in  the  Joint  Trade,  should, 
every  year  during  the  Copartnership,  take  from  the  Co- 
partnership, at  the  current  Price  and  time  of  Credit  to 
be  affixed  by  the   Committee,    so  much   Copper,  not 
exceeding  one  Ton,  or  of  other   Metals,  the   Amount 
whereof  should  not  exceed   the  Value  of  One  Ton  of 
Copper  at  that  time,  as  the  Committee  for  the  time  being 
should  deem  proper ;  and  that,  for  the  managing  the 
Partnership  Concerns,  a  Committee  of  Twenty-one  of  the 
Parties  thereto,  (no  one  of  them  having  less  than  Four 
Shares)  should   be  chosen   by  the  Parties  at  large   in 
manner  therein  mentioned :  and  that  any  Five  Committee- 
men,   when    regularly  met,    should   be    competent   to 
act  as  a  Committee,   and  that  the  major  part  of  the 
Committee  for  the  time  being  assembled  should  have 
power  to  bind   the  whole,    and    that   the    Committee 
should  appoint  and   remove   the   Clerks,   Agents   and 
Servants   of  the  Copartnership,  (except  the  Treasurer 
and  Banker)  and  manage  the  concerns  of  the  Copart- 
nership, and  h^ve  the  entire  power  of  buying  in  and 
selling  out  all  the  articles   in   which  the  Partnership 
should  deal,  and  should  see  that  due  entries  were  made 
by  the  Clerks  in  the   Partnership   Books,   of  all  their 
Receipts  and  Payments,  and  Dealings  and  Transactions 
on  account  of  the  Copartnership;  and  that  the  Committee 
should   meet  once   a  month   at    the  least,  when  the 
Treasurer  should  produce  all  Accounts  relative  to  the 
Concern  for  the  inspection  of  the  Committee,  who  should  - 
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at  the  same  time  examine  the  Clerk's  Books  and 
Accounts;  and  that  a  person  appointed  by  the  Com- 
mittee should  sign  them  ;  and  that  it  should  be  lawful 
for  the  Committee  to  borrow  upon  the  credit  of  the  Joint 
Trade  any  sum  notexceeding4o/.on  each  Share,  whenever 
it  should  appear  to  them  that  such  Monies  could  be  em- 
ployed by  them  in  doing  the  acts  which  they  were  thereby 
authorized  to  do  for  the  benefit  of  the  Copartnership ; 
and  that  each  of  the  Parties  should  pay  his  share  of  such 
sums  of  Money  not  exceeding  loo  /.  for  the  whole  upon 
each  Share  he  should  hold  in  the  joint  Trade ;  and  that, 
when  Calls  should  have  been  made  to  the  amount  of  40  /. 
on  each  Share  in  the  Copartnership,  or  Money  should 
have  been  borrowed  to  that  amount  by  the  Conmiittee, 
the  Committee  for  the  time  being  should  call  a  General 
Meeting  of  the  Partners,  when  the  whole  state  of  the  affairs 
belonging  to  the  Copartnership  should  be  laid  before  t^ie 
Meeting;  and,  if  any  of  the  Parties  thereto  should  wish 
to  decline  having  any  further  concern  in  the  joint  Trade, 
it  should  be  lawful  for  him,  within  one  month  after  such 
Meeting,  to  withdraw  his  Name  therefrom,  on  executing 
a  release  of  his  or  her  Share  therein,  and  paying  a  pro- 
portionate share  of  the  Debt  or  Debts  contracted  by  the 
Copartnership,  which  the  Cash  in  hand  and  Effects 
belonging  to  the  Copartnership,  should  not  be  sufficient 
to  pay ;  and  also  that,  on  or  before  the  last  Wednesday 
in  June  in  every  year,  or  oftener,  if  the  Committee  should 
see  fitting  and  necessary,  or  one-fourth  in  value  of  the 
Holders  of  Shares  in  the  Copartnership  should  desire  it, 
a  Greneral  Meeting  of  the  Partners  should  be  held,  and 
the  state  of  the  affairs  of  the  Partnership  should  be  laid 
before  them  by  the  Committee,  and  the  sense  or  opinion 
of  the  General  Meeting  should  be  taken  upon  the  same, 
and  the  Resolutions  and  Determinations  of  the  major 
part  of  them  thereupon  should  be  final  and  conclusive ; 
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and  that,  at  such  General  Meetings,  the  Accounts  of 
the  Partnership  should  be  laid  before  them  for  their 
examination  and  allowance ;  and  that,  at  such  Meetings, 
it  should  be  determined  what  Dividends  should  be  made 
upon  the  Profits  of  tiie  joint  Stock  and  Trade ;  and 
that  all  Bills,  Notes,  Cheques  and  Receipts  on  behalf 
of  the  Partnership,  should  be  drawn  and  signed  by  the 
Treasurer  of  the  Partnership  j  btit  if  no  Treasurer  should 
be  appointed,  then  by  three  or  more  of  the  Committee ; 
and  that  no  individual,  merely  as  a  Partner,  without  an 
appointment  in  pursuance  of  the  Deed,  should  intermed- 
dle with  the  Cash  or  Effects  of  the  Partnership ;  and 
that  no  Partner  should  sell  any  Share  or  Interest  in  the 
joint  Trade  to  any  person,  unless  the  person  to  whom 
the  same  should  be  sold  should  enter  into  such  Covenants 
with  the  Partners  for  the  time  being  in  the  joint 
Trade,  or  their  Committee,  for  the  performance  of  all 
the  covenants,  clauses  and  things  therein  contained^ 
and  every  alteration  and  addition  then  made  or  to  be 
made  therein  or  thereto,  by  virtue  of  the  power  therein 
contained,  in  the  same  manner  as  the  person  selling  the 
same  ought  to  do  or  have  done,  and  as  the  person  to 
whom  the  same  should  be  so  sold  ought  to  have  done  in 
case  he  had  originally  been  a  Partner  in  the  joint  Trade, 
and  had  executed  the  Articles,  as,  by  the  Partners  for 
the  time  being,  or  their  Committee,  should  be  lawfully 
required  ;  and  that,  iti  case  of  the  death  or  insolvency 
of  any  of  the  Partners,  his  legal  Representative  or 
Assignee  should  be  considered  a  Partner  in  the  joint 
Trade,  and  should  hold  and  dispose  of  the  Share  of  such 
person,  subject  to  the  terms,  covenants  and  conditions 
of  the  Articles ;  and  also  that  it  should  be  lawful  for  three 
parts  in  four  of  the  whole  Partners  in  value  in  the  joint 
Trade,  at  any  Public  Meeting,  to  dissolve  the  joint 
Trade  or  Copartnership ;  and  also  that,  if  at  any  time 
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daring  the  continuance  of  the  Copartnership,  any  ques- 
tion should  arise  between  any  of  the  Partners  and  the 
rest  of  the  Company  collectively  concerning  the  joint 
Concern  or  any  thing  therein  contained,  the  same 
should  be  referred  to  two  indifferent  persons,  one  to  be 
elected  by  the  Committee,  and  the  other  by  the  Party 
with  whom  such  question  should  arise,  within  one 
month  after  the  same  should  so  arise ;  and,  in  case  such 
two  persons  could  not  agree  within  one  month  after  such 
reference,  then  the  same  should  be  deteiinined  by  an 
indifferent  person,  to  be  chosen  by  the  two  first  Referees, 
who  should  determine  the  same  within  twenty  days  next 
after  he  should  be  appointed ;  and  whatever  order,  award 
or  determination  the  said  Referees,  or  the  Umpire, 
should  make,  each  of  the  Parties  covenanted  to  perform 
and  keep  without  any  further  suit  or  trouble  whatsoever* 
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The  Bill  was  filed  by  three  of  the  Partners  against  the 
Members  of  the  Committee;  and,  after  setting  forth 
some  of  the  provisions  of  the  Articles  of  Copartnership, 
it  stated  that  the  number  of  the  other  Partners  was  very 
large,  but  what  was  their  Number,  or  who  they  were  by 
Name,  the  Plaintiffs  were  unable  to  state,  because  the 
Articles  of  Copartnership  were  in  the  possession  of  the 
Defendants,  who  refused  to  permit  them  to  have  access 
thereto  :  that  no  Treasurer  had  ever  been  appointed  to 
the  Company,  and  that  there  was  no  Person  or  Officer 
appointed  by  the  Articles  to  sue  or  be  sued  in  respect  of 
the  concerns  of  the  Company :  that  the  Defendants 
represented  the  Copartnership,  and  were  competent  to 
protect  its  rights  and  interests.  The  Bill  prayed,  that 
the  Plaintiffs  might  be  declared  to  be  entitled  to  the 
inspection,  at  all  seasonable  times,  of  all  the  Deeds, 
Books,  Accounts,  Writings  and  Documents  belonging  to 
the  Company;   and  that  tl^ey  might  be  permitted  to 
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inspect  the  same  at  all  seasonable  times,  and  to  take 
Extracts  therefrom. 

The  Defendants,  by  their  Answer,  admitted  that  the  Ar- 
ticles were  in  their  possession ;  that  no  Treasurer  had  ever 
been  appointed ;  and  that  there  was  not  any  Person  or 
Officer  appointed  by  the  Articles  to  sue  or  be  sued  in 
respect  of  the  Concerns  of  the  Company ;  and  that  the 
Company  consisted  of  one  hundred  and  ten  persons :  they 
said  that  they  had  been  induced  to  believe  that  the 
Plaintiffs  and  the  other  Partners,  who  were  not  Mem- 
bers of  the  Committee,  were  entitled,  at  the  times  when 
General  Meetings  of  the  Partners  were  held,  and  at  no 
other  times,  to  have  access  to  and  the  inspection  of  such 
state  only  of  the  Partnership  affairs,  and  the  Accounts 
and  Documents  of  the  Partnership,  which  by  the  Articles 
were  directed  to  be  laid  before  the  Partners  at  their 
General  Meetings :  and  that  they  had  refused  the  Plain- 
tiffs access  to  those  Books  for  the  purpose  that  the 
Committee  might  not  be  impeded  in  managing  the 
Copartnership  concerns  by  the  interruption  of  a  numerous 
body  of  individual  Proprietors  using  such  access ;  and 
also  for  the  purpose  of  preventing  improper  disclosures 
to  other  Establishments  of  the  like  description,  or  to 
Traders  in  or  Manufacturers  of  the  like  Wares  as  those 
used  or  manufactured  by  the  Company,  of  the  confiden- 
tial affairs  of  the  Concern/ to  its  prejudice ;  and  that  the 
Committee  were  the  more  induced  to  do  so,  because  the 
Plaintiffs  were,  at  the  time  of  their  application  to  inspect 
the  Books  and  Papers  of  the  Concern,  large  Proprietors 
in  the  Rose  Copper  Company,  which  was  formed  for 
carrying  on  the  hke  business,  and  for  the  like  purposes 
as  the  Crown  Copper  Compaijiy,  and  a  rival  to  the 
same :  that,  if  they  were  required  by  the  Order  of  the 
Court  to  permit  the  Plaintiffs  to  inspect  the  Deeds, 
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Books,  Papers  and  Writings  belonging  to  the  Copaii> 

nership,  they  might,  when  so  required,  have  ceased  to 

be  upon  the  Committee,  and  to  have  the  custody  of 

those  Documents,  and,  consequently,  be  unable  to  obey     Lawrehce. 

that   Order;    wherefore  they  submitted  that  all  the 

Partners  ought  to  have  been  made  Parties  to  th%  Suit, 

and  they  claimed  the  same  benefit  of  that  objection  as  if 

they  had  taken  it  by  way  of  Demurrer  or  Plea;  and  they 

then  mentioned  the  Names  of  the  other  Partners,   to 

enable  the  Plaintiffs  to  make  them  Parties  to  the  Suit. 

Mr.  Hart,  and  Mr.  Farrer,  for  the  Plaintiffs : — 

The  power  assumed  by  these  Defendants  of  preventing 
the  Partners  from  inspecting  the  Partnei*ship  Accounts, 
is  unreasonable  and  inconsistent  with  several  of  the  pro- 
visions of  the  Articles  of  Copartnership :  for,  suppose 
a  Partner  has  it  in  contemplation  to  avail  himself  of  the 
privilege  given  him  by  these  Articles  of  vrithdrawing 
from  the  Partnership,  is  he  to  rely  imphciUy  upon  the 
account  which  the  Committee  may  choose  to  give  him, 
and,  without  further  information  on  the  subject,  to  decide 
whether  he  will  continue  in  the  Trade,  or  give  up  all 
that  he  has  embarked  in  it  ?  Is  a  Partner  to  be  pre- 
vented from  knowing  how  many  Bills  of  Exchange  have 
been  signed  by  the  Committee,  to  which  he  is  liable? 
The  Clause  which  enables  a  Partner  to  sell  his  Share, 
can  never  be  acted  upon,  if  he  is  to  be  kept  in  that  state 
of  ignorance  which  this  Committee  contend  for :  for  who 
will  enter  into  any  contract  for  the  purchase  of  the 
Share  when  he  can  obtain  no  information  as  to  the  sub- 
ject of  the  purchase  ?  There  is  not  a  word  in  the  Articles 
from  which  it  can  be  inferred  that  it  was  intended  that 
the  Partnership  Accounts  should  be  kept  by  the  Com- 
mittee. If  they  were  to  be  entrusted  to  any  person,  it 
was  to  the  Treasurer.    The  Committee  are  invested  with 
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powers  inconsistent  with  the  keeping  of  the  Accounts ; 
and  it  was  clearly  the  intention  of  the  Parties  to  these 
Articles,  to  keep  the  transacting  of  the  business  of  the 
Partnership  separate  from  the  keeping  of  the  Accounts. 


The  Court 
will  not  bind  all 
the  Partners  in 
a  trading  Com- 
pany, as  to  the 
construction  of 
the  Articles  of 
Partnership, 
uponf  a  point  of 
general  interest, 
in  a  Suit  by  some 
of  the  Partners 
against  a  Com- 
mittee for  the 
Management  of 
the  Commercial 
Concerns, 
not  otherwise 
authorized  to 
represent  the 
Partnership. 


Mr.  Heald,  and  Mr.  Gardner,  for  the  Defendants. 

The  Vice-Chancellor  intimated  an  opinion,  that  the 
Plaintiffs,  according  to  the  true  construction  of  the 
Partnership  Articles,  were  not  entitled  to  the  relief 
prayed.  But  he  held  that  the  Court  could  not  bind  all 
the  Partners  as  to  the  construction  of  the  Ailicles,  upon 
a  point  of  general  interest,  in  a  Suit  in  which  Three  only 
of  the  Partners  were  Plaintiffs,  and  the  Committee  for 
management  of  the  Commercial  Concerns,  who  were  not 
authorized  otherwise  to  represent  the  Partnership,  were 
the  only  Defendants :  and  he  dismissed  the  Bill.  He  said 
that  the  question  would  have  been  different  if  the  Plain- 
tiffs had  filed  this  Bill  on  behalf  of  themselves  and  all 
other  the  Shareholders,  not  Members  of  the  Committee, 
prajring  for  the  inspection  of  Books  in  the  custody  or 
power  of  the  Committee. 

He  distinguished  this  Case  from  that  of  an  individual 
not  being  a  Partner,  but  claiming  srgainst  a  numerous 
Partnership  or  Club,  and  who  might  file  a  Bill  against 
a  few  of  the  Partners  or  Members  only  («). 


(fl)  Cochhnm  t.  Thompson,  l6  Ves,  321  ;  Menx  ▼.  Maltby, 
a  Swaast.  377 ;  Weak  ▼.  We^^  Middlesex  IVatertoorh  Com^ 
pani^f  1  J,  ^  W.  ^6 ;  and  WeU  v.  Bmham^  post. 
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ROWLINSON  V.  HALUFAX.  {a)  ^^^iiZ^a 

Suit. 

1  HE  object  of  this  Suit  was  to  recover  part  of  the      The  conduct 

Estate  of  William  Hyde,  deceased,   which,  under  his  ^.  ^^    *^ 

•^     '  gi^en,  on  Mo- 

Will,  had  become  vested  in  his  Sister,  Jane  Hyde,  also  tion,  to  one  of 

deceased,  who,  by  her  Will,  gave  all  her  Property  to  *!^  Co-plain- 
Sitrah  Rowlifnon,  and  appointed  Daniel  RowUnson  her  rearing  that 
Executor.    The  Bill  was  filed  by  the  Plaintiff,  John  the  other  had 
RowUnson,   alone,   stating  himself  to  be   Executor  of  ^j^^  matters  in 
Daniel  RowUnson,  and  consequently  the  personal  Repre-  questipn. 
sentative  of  Jane  Hyde :  but,  on  the  hearing,  it  appeared 
that  the  Will  of  Jane  Hyde  had  not  been  proved  in  the 
propei"  Ecclesiastical  Court,  and  the  Cause  was  ordered 
to  stand  over.     Letters  of  Administration  of  the  Estate 
of  Jane   Hyde    were    aftei*wards    granted    to   Sarah 
RowUnson,    and    the    Bill   was    amended    by  joining 
her  as  a  Co-plaintiff.    The  Cause  continued  to  be  con- 
ducted by  the  Solicitors  of  John  RowUnson,  and  a  Decree 
for  an  account  and  inquiries  was  made. 

Mr.  Home,  and  Mr.  Jacob,  on  the  part  of  the  Plaintiff, 
Sarah  Rowlimon,  now  moved  that  the  Solicitors  might 
deliver  to  her  the  Pampers  in  the  Cause,  and  that  she 
might  be  at  liberty  to  prosecute  the  Suit. 

Mr.  Spence  on  the  other  side. 

The  Vice-Chancellor  observed,  that  if  he  had  been 


(a)  Rx  relatione  Mr.  Jacob. 
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aware,  at  the  time  when  the  Cause  was  first  heard,  that 
John  Rowlinson  had  no  interest  in  the  matters  in  ques- 
tion, he  should  have  dismissed  the  Bill,  instead  of 
allowing  it  to  be  amended  ;  and  he  made  the  Order  as 
prayed,  upon  the  Plaintiff,  Sarah  Rowlimon,  paying 
to  the  Solicitors  the  Costs  due  to  them,  as  between 
Solicitor  and  Client. 


*i' 


Reg.  Lib.  1823,  B.  f.  639. 

"This  Court  doth  Order,  that  the  Plaintiff,  Sat-ah 
Rowlinson,  be  at  liberty  to  carry  on  and  prosecute  this 
Suit ;"  the  Order  then  directs  the  Costs  of  the  Solicitors, 
who  had  acted  for  the  Plaintiff  J,  Rowlinson  to  be  taxed, 
and  upon  payment,  that  they  should  deliver  up,  on  oath, 
to  Sarah  Rowlinson,  all  Papers  relating  to  the  Cause; 
and  it  reserves  the  question  of  the  Costs  of  the  Motion, 
as  between  the  Plaintiffs^  Sarah  Rowlinson  and  John 
Rowlinson. 


CASES  IN  CHANCERY.  29 


HEAPHY  t;.  HILL,  18^4. 

19th  March. 

UN  the  9th  September  1819  the  Plaintiff  agreed  to     Specific  Per- 
let  to  the  Defendant  a  House  and  Garden,  for  seven       fortnance. 
fourteen  or  twenty-one   years,    at    the  option  of  the       BillbyaLes- 

latter,  for  a  Premium  of  Fifty  Guineas,  and  an  annual  ®?^»^®r^jf  ^P^ 
T»  <.   x^.  1         ^   •  t  •         1  cihc  Perform- 

Rent    of   Eighty    Gumeas ;   to  make    ceitam    altera-  ^j^^q  ^f  ^^ 

tions    and    improvements    in    the    House    and    Gar-  Agreement  for 

den  at  his  own  expense;  to  procure  permission,   fiom  tjigJ!!?^Ke^^^e 

die    Ground-Landlord,    for   the    Defendant    to    build  it  was  not  filed 

a  Coach-house  and   Stable  on  the  Premises ;   and  to  "°^^  °*®^  ^^ 

-         ,  .  .  two  years  after 

complete  the  alterations  and  improvements,  and  deliver  ^jj^j   Defendant 

Possession  to  the  Defendants,  on  or  before  the  29th  of  had  given 

,1    .  .1  Notice  to  the 

that  month.  pj^j^^j^  ^f  ^j^ 

intention  not  to 

The  alterations  and  improvements  not  beiner  finished,  pe"0"n  the 
....  Contract,  on 

nor  the  permission  obtained,  by  the  time  agreed  upon,  account  of  the 

the  Defendant,  on  the  8th  of  October  1819,  informed  latter  not  having 
the  Plaintiff,  by  Letter,  that,  if  the  alterations  and  im-  j^j^  ^^^ 
provements  were  not  completed  by  the   J  4th   of  that 
month,  he  should  give  up  all  idea  of  taking  the  House, 
and  look  out  for  one  elsewhere.   And  the  Plaintiff  having 
informed  the  Defendant  that  the  Lease  was  at  his  House 
ready  for  signature,  and   requested  the  Defendant  to 
name  a  time  for  executing  it,  the  latter  refused  to  exe- 
cute it  until  the  Agreement  had  been  fulfilled  on  the 
Plaintiff's  part. 

The  Bill  was  filed  on  the  1st  of  September  1821.  The 
Defendant,  in  his  Answer,  said  that,  since  he  had 
refused  to  execute  the  Lease  as  before  mentioned,  a 
period  of  nearly  two  years  had  elapsed,  during  all  which 
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1824.  time  the  Plaintiff  had  retained  possession  of  the  House, 

TI    ""  and  had  acted  as  Owner  of  it.     And  he  submitted  that 

^  the  Plaintiff  had  abandoned  the  Agreement  and  acqui- 

HiLL.  esced  in  the  Defendant's  refusal. 


By  the  Decree,  the  Master  was  directed  to  inquire 
and  state  whether  any  thing,  and  what,  had  passed 
between  the  Parties,  or  any  person  on  their  behalf, 
relating  to  the  subject  of  the  Agreement,  after  the  Let- 
ter of  the  8th  of  October  1819. 

It  appeared  by  the  Master's  Report,  that  nothing 
passed  between  the  Parties,  relating  to  the  matter  in 
question,  after  the  9th  of  November  1819,  until  the 
17th  of  August  Ji82i,  when  the  Plaintiff's  SoUcitor 
wrote  to  the  Defendant's  Solicitor,  requesting  to  know 
whether  the  latter  would  appear  to  the  Bill. 

The  Cause  now  came  on  for  further  directions. 

Mr.  Sugden,  and  Mr.  IVeslove,  for  the  Plaintiff. 

Mr.  Heald,  and  Mr.  Sidebottam,  for  the  Defendant. 

The  Vice-Chancellor  : — 

As  this  Bill  was  not  filed  for  more  than  two  years 
after  the  Treaty  had  been  broken  off  and  the  Defendant 
had  refused  to  perform  the  Contract,  and  as  the  only 
reason  assigned  for  the  delay  is,  that  the  Plaintiff^s 
Attorney  had  mislaid  the  Papers  relating  to  the  Traus 
action,  I  shall  dismiss  the  Bill,  but  without  Cost)^. 
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FITCH  r.  CHAPMAN. 

1  HIS  was  a  BiU  of  Foreclosure  against  a  Husband  and 
his  Wife. 

The  Defendants  put  in  a  Plea  of  Usury,  and  intiUed 
it  as  a  joint  and  several  Plea.  The  Plea  now  came 
on  to  be  argued. 

Mr.  Home,  and  Mr.  Turner,  for  the  Bill,  insisted  that 
the  Plea  was  irregular  on  account  of  its  Title:  because,  as 
the  Wife  joined  with  the  Husband  in  the  Plea,  it  could 
not  in  any  sense  be  considered  as  a  seyeral  Plea. 

Mr.  Wray,  for  the  Plea. 

The  Vice-chancellor  considered  the  term  "  several"  as 
meaiiing  nothing ;  and  that,  being  mere  Surplusage,  it  did 
not  vitiate  the  Plea. 


1824. 
28th  April. 


Pleading, 

Fleabv  Hus- 
band and  Wife, 
intitledasajoint 
and  several 
Plea;  held,  that 
the  word  "se- 
veral" was  mere 
Surplusage,  and 
did  not  vitiate 
the  Plea. 


• 
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^1834.  CLAY  V.  ST.  JOHN. 

28th  AprU,  _ 


er 


tension.         ^  ^^  Plaintiff  filed  this  Bill  to  obtain   payment  of  a 
Pension  granted  by  His  present  Majesty  to  the   De- 

The  Purcnas-  fondant,  in  continuation  of  a  previous  Pension  of  the 
^.  of  a  Pension  1         ,       ,      ,  .     t^-  j 

ffrlmted  by  his  same  amount  granted  to  him  by  the  late  King,  and 

late     Majesty,  purchased  by  the  Plaintiff  in  the  year  i8oi8. 

during  pleasure, 

is  not  entitled 

to  a  Pension  The   Bill   set  forth   a  Warrant    of  the  late   King, 

granted  by  the  ^^^^^  j^is  Royal  Sign  Manual,  dated  the  12th  of 
present    Kmg,    ^  ^     ;       ,  .  ,    , .    ,      \ir  •  ,    t      1  1  . 

to  the  same  Per-  August  1780,  by  which  his  late  Majesty  declared  his 

son  and  of  the  Royal  Will  and  Pleasure  to  be,  and,    thereby  direct- 

"derif^w''''  ^  ^at   ^^    ^^"^1    Pension    of    131/.     should    be 

Warrant  re-       paid  by  the  Commissioners  of  the  Treasury  unto  the 

citingtheGrant  Honourable    Mary    St.   John,  the    Widow  of  Henry 

made    by    his  ^  t^t 

late  Majesty       St.  John,  a  Captain  in  His  Majesty's  Navy,  to  commence 

which  had  ceas-  f^^  the  5th  of  April  1780,  and  to  continue  payable 
miseofthe  '  during  His  Majesty's  pleasure;  and,  in  case  of  her 
Crown,  though  decease,  to  be  in  Uke  manner  paid  to  Henry  St.  John, 

the  Motive  for    .^,^^  Defendant,)  the  Son  of  Captain  St.  John. 
grantmgboth     ^  ^ 

Pensions  was 

the  same.  In  1 783,  Mrs.  St.  John  died.     In  March  1807,  a  Com- 

mission of  Bankrupt  was  awarded  against  the  Defendant, 
Henry  St.  John.  The  Assignees  under  that  Commission 
caused  this  Pension  to  be  put  up  for  Sale  by  Pubhc 
Auction,  and  described  it  in  the  Particulars  of  Sale  as 
"  a  Pension  from  Government  during  the  life  of  Henry 
St.  John,  (the  Defendant,)  then  aged  thirty-eight." 
The  Plaintiff  became  the  Purchaser  at  that  Sale  for  the 
sum  of  380/.  An  Assignment  was  thereupon  executed 
by  the  Defendant,  5/.  John,  as  well  as  by  the  Assignees, 
whereby  the  Pension  of  131/.  so  granted  by  his  late 
Majesty,  and  all  Arrears  and  growing  Payments  thereof, 
and  all  Powers  and  Authorities  for  recovering  the  same. 
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imd  all  Right,  Title,  Interest,  8cc.  of  the  Defendant 
St.  John,  and  his  Assignees,  to  the  Pension  of  131  /.  so 
granted,  were  assigned  to  the  Plaintiff,  his  Executors, 
Administrators  and  Assigns^  The  Deed  contained  a 
Covenant  by  the  Defendant  St.  John,  and  his  Assignees, 
in  the  usual,  terms  for  the  better  assigning  and  assuring 
the  Premises  to  the  Plaintiff,  his  Executors,  Adminis- 
trators and  Assigns,  ''  and  for  more  effectually  enabling 
him  or  them  to  recover  and  receive  the  said  Annual 
Pension  or  Sum." 
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The  Defendant  St.  John,  some  time  before  the  demise 
of  his  late  Majesty,  obtained  his  Certificate  under  the 
Conmiission  of  Bankrupt ;  and  the  Plaintiff,  up  to  the 
demise  of  his  late  Majesty,  duly  received  the  Pension 
under  the  Assignment. 

On  the  1st  of  July  1820,  His  present  Majesty  granted  a 
Warrant  under  his  Sign  Manual,  in  the  following  Terms : 


"  George,  R. — Whereas  Our  late  Royal  Father,  of 
happy  and  glorious  Memory,  was  graciously  pleased  to 
authcMrize  and  direct  the  late  Paymaster  of  Pensions 
to  pay  unto  Henry  Si.  John,  during  his  Royal  pleasure, 
an  Annuity  or  yearly  Pension  of  131  /.  and  which  said 
Annuity  was,  in  pursuance  of  an  Act  passed  in  the  twenty- 
second  year  of  his  late  Majesty's  Reign,  transferred  to 
Our  Exchequer,  and  payable  out  of  his  Civil  List  Reve- 
nues ;  and  whereas  the  said  Annuity  or  yearly  Pension 
hath  ceased  by  reason  of  the  demise  of  Our  tMil^ktte 
Royal  Father,  and  We  are  graciously  pleased  to  give  and 
grant  unto  the  said  Henry  St.  John  an  Annuity  or 
yearly  Pension  to  the  like  Amount,  Our  will  and  pleasure 
is,  that,  by  virtue  of  Our  general  Letters  of  Privy  Seal 
bearing  date  the  2d  day  of  February  1820,  you  do  issue 

Vol.  II.  D 


CASES    IN   CHANCERY. 

and  pay,  or  cause  ta  be  issued  and  paid,  out  of  any  Our 
Treasure  or  Revenue  in  tiie  Receipt  of  the  Exchequer 
^^^^  applicable  to  the  uses  of  Our  Civil  Government,  unto  the 

St.  JPohn.      ^^^^  Herixy  St.  Jolm,  or  to  his  Assigns,  the  said  Annuity 

or  yearly  Pension  of  131/.  without  account,  to  com- 
mence from  the  29th  day  of  January  1 820,  the  day  of  Our 
Accession,  and  to  be  computed,  payable  and  paid,  by  the 
day,  from  such  day  of  commencement  thereof,  ta  and  for 
the  6th  day  of  April  1820,  and  from  thenceforth  to  be 
paid  quarterly  or  otherwise,  as  the  same  shall  become 
due,  and  to  continue  during  Our  pleasure :  And  for  so 
doing  this  shall  be  your  Warrant.  Qivea  at  Our  Court 
at  Carlton  House,  this  ist  day  of  July  1820,  in  the  First 
Year  of  Our  Reign. 

By   His   Majesty's   Command, 

N,  Vamittart, 
'    ^  G.C,  H,  Somerset, 

E,  A.M'Naghton. 

To  the  Commissioners  of  Our  Treasury." 

The  Officers  of  the  Exchequer  refused  to  pay  the 
Penaioa  to  the  Plaintiff  under  this  new  Warrant,  unless, 
he  received  from  the  Pefendant  Si,  John  a  Power  of 
Attorney,  or  other  proper  Axithority ;  and  would  not 
recognize  the  Assignment  of  1808  as  a  sufi|cient  Au- 
thority for  Payment  to  the  Plaintiff  undei;  the  new 
Wnrr^t. 

.  After  stating  these  ftu^ts,  and  also  that  ^xi  Agent  of  tb,e 
Defendant  St,  John,  (who  was  ms^  a  Co-defendant  in 
thi$  Suit,)  had,  under  aju  Authority  from  St.  John,  who  was 
raiding  abrosid,  iteceived  the  Pension  under  the  new 
Warrant  and  threatened  to  remit  it  to  St.  John,  the  Bill 
charged  that  the  Pension  under  the  new  Warrant  was  not 
a  new  Pension,  or  different  or  distinct  from  the  Pen3ion 
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granted  by  his  late  Majesty,  but  a  contiuuaace  thereof •  |»q^, 

aod  that  the  last  Warrant  proceeded  and  was  grounded    *    ■    ^        ' 
upoiu  and  had  reference  to,  the  Grant  and  Warrant  of  ^ 

his  late  M^esty,  and,  but  foi*  the  same,  would  not  have  St.  Job^ 
been  granted  or  issued ;  and  that  it  has  always  been 
customary,  in  point  of  form,  on  a  demise  of  the  Crown, 
to  issue  fresh  Warrants  under  the  Royal  Sign  Manual 
{or  the  continuance  and  future  payment  of  all  Pensions 
subsisting  at  the  time  of  such  demise ;  and  that  the  fact 
of  the  last  Warrant  making  the  Pension  payable  to  the 
Defendant  St.  John  and  his  Assigns,  although  the  Grant 
and  Warrant  of  the  late  King  made  it  payable  to  the 
Defendant  St,  John  alone,  was  evidence  of  the  Plain- 
tirs  Title. 

The  Bill  prayed  that  it  might  be  declared  that  the 
Pensi(m  under  the  Warrant  from  His  present  Majesty 
wa3  a  continuance  of  the  former  Pension,  and  that  the 
Plaintiff  might  be  declared  entitled  to  it  as  a  Pur- 
chaser ;  that  the  Def^dant  St*  John  might  be  decreed 
specifically  to  perform  his  Covenants  contained  in  the 
Indenture  of  Assignment,  and  to  execute  a  proper  In- 
strument to  entitle  the  Plaintiff  to  receive  all  Arrears 
and  future  Payments  of  the  Pension  from  the  Accession 
of  Hift  presemt  Maj^bty ,  and  for  an  Account  of  the  Pay- 
ments received  by  either  of  the  Defendants,  and  for  an 
Injunction  to  restrain  them  from  receiving  any  future 
Payments. 

To  this  Bill  the  Defendants  «put  in  a  general  De- 
murrer for  want  of  Equity. 

The  Demurrer  now  came  on  to  be  argued. 

Mr.  Knight,  for  the  Bill. 

D  2 
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Mr*  Home,  and  Mr.  Pabner,  for  the  Demurrgr,  in- 
sisted^ that  the  circumstance  of  both  the  Pensions  being 
granted  only  during  the  Koyar  Pleasure,  was  decisive 
against  the  Plaintiff's  claim. 

The  Vice-Chan CELLOR  :— 

The  Plaintiff  is  the  Purchaser  of  the  Pension  granted 
by  the  late  King  during  his  Majesty's  pleasure.  This 
Pension  necessarily  determined  by  the  Demise  of  the 
late  King.  The  same  motive  of  Bounty  which  induced 
the  Grant  from  the  late  King  to  the  Defendant  has  pro- 
bably influenced  the  Grant  of  His  present  Majesty:  but 
it  is  not  for  that  reason  the  same  Pension.  A  Person 
entitled  to  a  Pension  during  pleasure  may,  if  he  pleases, 
sell,  not  only  that  Pension,  but  any  future  Pension 
granted  in  consideration  of  the  same  motive :  but  that  is 
not  the  Case  here.  This  Case  is  improperly  confounded 
in  prihciple  with  Cases  where  a  Testator  gives  a  Lease- 
hold Interest  to  two  or  more  persons  successively. 
There  all  Interest  in  the  subject  which  the  first  Taker 
acquires  in  consequence  of  the  Testator's  Gift,  enures 
for  the  benefit  of  those  in  remainder.  A  Purchaser  of  a 
Pension  is  not  a  Remainder-man. 

Demurrer  allowed. 
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STANHOPE  V.  KEIR.  1884. 

39th  April. 

1  HIS  was  a  Bill  filed  by  Parties  claiming  to  be  en* 
titled,  under  the  Limitations  in  a  Marriage  Settlement, 


jippointment. 


to  real  and  personal  Estate,  in  default  of  Appointment.  Where  a 

Power  was  to  be 

executed  by  a 

Eugenia  Stanhope,  by  the  Settlement  on  her  Marriage  Will,  signed  and 

with  the  Defendant  JoAw  Keir,  conveyed  her  real  Estates  P"Wi«hedin  the 

'  ^  presence  of, 

to  the  use  of  the  Defendant  John  Keir,  for  his  Life ;  and  attested  by 
with  Remainder  to  the  use  of  the  Issue  of  the  Marriage,  ^*^^Y^*^"^^i' 
as  she  should  appoint;  and,  for  default  of  such  Issue,  if  concluding  with 
she  should  survive  the  Defendant  John  Keir,  to  the  use  thisDeclaratioD: 
of  herself  in  fee;  but  if  she  should  die  in  his  Lifetime :  1  y^/' ^VnLgta- 
**  To  such  Uses,  upon  and  for  such  Trusts,  Intents  and  ment,''  and  ex- 
Purposes,  and  with,  under  and  subject  to  such  Powers,  P.'®**?^,^®  ^f 
Provisoes  and  Declarations,  as  the  said  Eugenia  Stanhope  x^tatrix  in  the 
should,  notwithstanding  her  Coverture,  by  her  last  Will  presence  of  the 
and  Testament  in  writing,  or  any  Codicil  or  Codicils  to  wltowSw '  wis 
the  same,  signed  and  published  by  her  in  the  presence  not  a  good  Ap- 
of,  and   attested  by  three  or  more  credible  Witnesses,  pomtmen^ 
appoint ;  and  in  default  of  such  last-mentioned  Appoint-  publication  was 
ment,  and  so  far  as  any  such  Appointment  shall  not  not  attested, 
extend,  to  the  use  of  Charles  Stanhope,  (one  of  the  Plain- 
tiffs,) his  Heirs  and  Assigns  for  ever/' 

By  the  same  Settlement,  she  covenanted  to  transfer 
several  Sums  of  Stock  in  the  Public  Funds,  into  the 
Names  of  the  Trustees,  upon  Trust  to  pay  the  Dividends 
to  the  Defendant  John  Keir  for  his  life,  and,  after  his 
Decease,  to  pay  the  Dividends  to  her  for  her  Life,  and, 
after  the  Death  of  the  Survivor,  to  stand  possessed  of  the 

»  3 


3,8  dAfi^   IN  CHANGE&Y. 


•^         V 

Stanhope 
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1824.  Stock  in  Trust  for  the  Children  of  the  Marriage,  as  she 

should  appoint;  and,  in  case  no  Child  should  become 
entitled  under  the  Trusts  before  expressed :  "  In  Trust  fot 

Keir.  the  said  Eugenia  Stanhope,  (if  she  should  survive  the  said 

John  Keir,)  her  Executors,  Administrators  and  Assigns ; 
but,  if  she  should  die  in  his  Lifetime,  then  in  Trust  for 
siicdi  Person  or  Persons,  for  such  Intents  and  Purpose, 
and  subject  to  such  Powers,  Provisoes  and  Declarations^ 
as  the  said.  Eugenia   Stanhope,  by  her  last  Will  and 

*  Testament  in  writing,  or  any  Codicil  or  Codicils  thereto, 

to  be  signed  and  published  by  her  in  the  presence  of,  and 
attisied  by  two  or  more  treSbk  Witnesses,  should,  tK^ 
withstanding  her  Coverture,  direct  or  appoint,  give  or  be- 
queath thiB  same ;"  and,  for  default  thereof,  in  Trust,  as  to 
ofte  Sum,  for  the  Plaintiff  Charles  Stanhope,  his  Execu- 
tors, AdministratOfs  and  Assigns,  ahd,  as  to  the  others  in 
Trust  for  the  person  who  should,  at  the  death  of  Eugenia 
Shkfkhope,  be  the  next  of  kin  of  her  dec^sed  Mother. 

The  Maniagd  took  place  soon  after  the  date  of  the 
Seittiettient.  There  was  issue  of  the  Marriietge  only  one 
Child,  who  lived  only  for  six  Months.  On  the  16th  of 
May  1823,  ^he  Wife  herself  died,  having,  on  the  19th 
of  November  i8i8>  a  few  days  after  the  Marriage,  made 
btr  Will  in  the  feUowinor  Words: 

"  Gravesend,  November  19th,  1818. 

*'  I,  Eugenia  Keir,  formerly  Eugenia  Stanhope,  hereby 
give  and  bequeath  all  that  I  do  or  shall  possess  in  Landed 
Property  and  Funded  Property,  and  my  Books,  China, 
Plate, Linen  and  Furniture,  &c.  to  my  Husband  JbAnXe/r, 
Esquire,  of  the  Island  of  Madeira,  for  evfef,  and  also  my 
Jewels,  &c. ;  and  this  is  my  last  Win  and  Testament, 
■aade'and  signed  iti  the  year  of  our  Lo^d  1818,  on  the 
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1 9th  day  of  NbVember,  at  Gntt^emf »  in  the  County  of  jgj^. 

Kent.  (signed)        Eugenia  Keivi  (l.  b.)  ' 

Stanmopb 

In  the  presence  of  c?. 

C.  Macdonald  Lockhart,  .K«ik. 

Thomas  Bennett. 
Alexander  Edwards ^ 

This  was  the  only  Instrument  executed  by  Mrs;  Keit, 
m  the  nature  of  an  Appointment  under  the  Powers  in  the 
iS^tetiient.  * 

The  Bill  was  filed  against  John  Keir  and  the  Trustees 
of  the  Settlement^  praying  to  have  it  declared  that  the 
Plaintiffs  were  entitled  to  the  isettled  Property,  subject 
t6  the  Life  Estate  of  John  Keir,  upon  the  groimd  thM 
the  Will  was  not  duly  attested  tfcccording  to  the  Powers. 

To  this  Bill,  the  Defendant  John  Keir  pleaded  th^  Will. 
The  Plea  set  forth  the  Will  and  Attestation  in  ha^c  verba, 
andarerred  that  the  Will  was  duly  signed  and  published 
by  the  Testatrix,  in  the  presence  of  and  attested  by  the 
three  credible  Witnesses  above  named;  that  the  de- 
fendant had  proved  the  Will  in  the  Prerogative  Court, 
and  had  obtained  Letters  of  Administration  of  the  Per- 
sonal  Estate  of  his  late  Wife,  with  the  above  Will  an- 
nexed ;  that  his  late  Wife  was  not,  at  any  time  during 
her  Coverture  with  him,  seised,  possessed  or  entitled  of 
or  to,  nor  had  any  disposing  Power  over  any  Real  or 
Personal  Estate  whatever,  except  the  Real  and  Personal 
Estate  comprised  in  the  Marriage  Settlement  mentioned 
in  the  Bill,  and  except  certain  articles  of  Plate  which 
belonged  to  her  before  her  Marriage,  and  which  re- 
mained at  her  Banker's  in  her  Name,  and  except  her 
Jewds  and  Paraphernalia,  but  over  which  Plate,  Jewels 
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1 824.         ^^^  Paraphernalia,  the  Defendant  averred  he  was  advised 

^■*"'^' '    she  had  no  disposing  Power. 

Stakhope 

KxiR.  The  Plea  now  came  on  to  be  argued. 

Mr.  J,  Martin,  for  the  Bill,  insisted  that  the  Ap- 
pointment was  not  duly  made  by  the  Will,  and  relied  on 
Moodie  v.  Reid  (a). 

Mr.  Sugden,  and  Mr.  Rolfe,  for  the  Plea,  admitted 
that  the  Power  required  that  the  Witnesses  should 
attest  the  Signing  and  Publication  of  the  Appointment ; 
but  insisted  that  the  Declaration  with  which  the  Will 
concluded,  was  in  effect  a  Publication  as  well  as  a 
Signing,  and  that  the  Witnesses,  by  adding  their  Names 
to  this  Declaration,  attested  both  Facts. 

The  Vice-Chancellor: — 

« 

The  Argument  for  the  Defendant  supposes  the  Wit- 
nesses to  be  acquainted  with  the  Contents  of  the  Will. 
I  cannot  assume  more  from  this  Attestation  than  that 
they  saw  Mrs.  Keir  sign  the  Instrument. 

Plea  overruled. 

(a)  1  Madd.  51C ;  7  Taunt.  3S5, 
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LORD  SELSEY  v.  RHOADES.  .    ^^t 

X  HIS  was  a  Bill  to  set  aside,  as  fraudulent,  a  Lease    Principal  and 

of  a  Fann,  which  had  been  granted  many  years  ago  by  ^geni. 

James  Lord  Selsey,  the  Grandfather  of  the  Plaintiff,  to  the  -— 

Defendant,  who  was  his  Steward  and  confidential  Agent.    5?^  ^  ^^  ^^ 

^  the  Lease  of  a 

Farm    grant — 

In  the  year  1801,  James  Lord  Selsey  appointed  the  ed  to  a  Steward 

Defendant  to  be  Steward,  Agent  and  Receiver  of  the  ^V  ^^  EBQ^loy- 

,  er,  dismissed^ 

Rents  of  his  Estates  in  the  Counties  of  Surrey,  Sus^  ^jth  Costs  -  al- 

sex,  Berks  and   Kent,  with  an  allowance  of  four  per  though  the 
cent,  on  the  clear  annual  Rents  and  Profits  of  Woods,  ^  jerm  loaser 
besides  the  usual  Fees  as  Steward  of  Manors.     He  con-  than  was  usual 

tinned  to  act  as  Steward  on  these  terms  till  the  death  of  ^^  J^^  Estates, 

and  was  granted 
James  Lord  Selsey,  in  1808;  and  irom  that  time  con-  at  the  soUeita- 

tinned  in  the  service  of   John    Lord    Selsey,   till  his  ^'O"  of  the 
Lordship's  death  in  1816,  in  the  same  capacity,  and  on  Agreement 
the  same  terms,  except  that  his  allowance  was  increased  made  before  the 

to  five  per  cent.  subsbtingLease 

^  had  expired, 

and  at  a  Rent 
The  Bill  stated  that,  in  the  course  of  his  services,  lower  than  was 

the  Defendant  became  welf  acquainted  with  the  value  oflfered  to  the 

_,  Steward  on  be* 

of  the  various  Farms  on  the  Estate ;  and  that,  availing  \^i[  ^f  ^^  ^^^ 

himself  of  this  knowledge,   with  a  view  to  his  own  cupying  Tc- 
advantage  or  that  of  his  Son,  he  applied,  in  1 803,  to  ^  that^^r**^' 
James  Lord  Selsey,  and  his  Son,  the  Hon.  John  Peachey,  Rent  to  be  paid 

afterwards  John  Lord  Selsey,  to  grant  him  a  Lease  of  ?^ri^*®7*^ 

naci  Deen  uxed 

by  a  Surveyor  named  for  that  purpose  by  the  Employer,  and 

on  a  Valuation  made  in  the  manner  usual   with  that  Surveyor; 

and   the  ofer  of  a  higher  Rent  being   known  to   the  Employer 

before  he  executed  the  Lease. 
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1824.  two  Farms,  called  Preston  Fann  and  Amberley  Farm: 

_  -  that  it  was  considered  inconsistent  with  his  duties  as 

Lord  Selset^ 

i;,  Steward  and  Agent  to  grant  him  this  Lease :  but  that 

Rhoades.      he  was  very  importunate,  and  although  he  desisted  from 

his  application  ftn  te  Pfeston  Farm,  yet  he  persevered  as 
to  Amberley  Farm,  and  promised  that,  if  a  Lease  of  it 
was  granted  to  him,  he  would  have  a  fair  Valuation 
made  and  an  adequate  Rent  set  upon  it  previously  to 
his  taking  it :  tliat  accordingly  he  caiiSi^  the  Fahn  tb  bfe 
valued  by  Richard  Eager,  a  Sufveytrt-,  Wh6  6t^  thfe 
Rent  at  400 1,  which  the  Defendant  represented  to  be 
a  full  and  fair  Valuation,  and  that  if  he  undertook  to 
make  Repairs  and  pay  Taxes,  the  Rent,  according  to 
that  Valuation,  ought  to  be  330  /. :  That  upon  this,  an 
Agreement  was  entered  into,  dated  the  2d  of  April  1804^ 
by  i^ch  James  Lord  Selsejf,  and  the  Hon.  Johi 
Peachey,  agreed  to  grant  to  the  Defendant  a  Lease  of 
,  Amberley  Farm,  for  the  term  of  twenty-one  years  from 
Michaelmas  1806 :  That  at  the  time  when  this  Agreement 
was  entered  into,  that  Farm  was  subject  to  a  Lease, 
granted  by  James  Lord  Selsey  to  William  Holman, 
which  did  not  expire  till  Michaelmas  1806 :  'that  James 
Lord  Selsey  died  in  1808;  and,  on  the  4th  January 
1809,  ^  Lease  to  the  Defendant,  for  nineteen  years 
fr<Mn  the  Michaelmas  preGedingi  was  granted  by  John 
Lord  Sehey,  piffsuant  to  the  Agreement. 

The  Bill  then  eharg^  the  following  circumstances  as 
frandulent  in  the  transaction  on  the  part  of  the  Defend- 
ttil :  That  shortly  before  the  expiration  of  the  Lease  to 
Willioili  Holman^  (who  was  then  de£d,)  his  Widow  or 
Son,  or  his  Executors,  offered  a  Rent  of  500/.  to  the 
Defendant,  as  Lord  Selsey^s  Stewatd,  {Provided  the  Lease 
\vas  renewed ;  but  that  the  Defendant  refused. this  offer, 
and  did  not  communicate  it  to  Lord  Selsey :  That  the 
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Defendant  obtakied  the  Agreement  fot*  a  lieas^  dturing         |g^^, 

the  (jnrrency  of  tlohhafi^s  Lease,  for  tJie  pni-pose  of  pre-     ' "^ ' 

voiting  cotnpetitkm,  and  to  secure  the  Pami  to  hiniself  at         ^  ^  ^^^^ 
a  low  and  inadequate  Rent :  That  a  Lease  fbr  a  tetm  6f      RitOADti; 
twenly-one  years  absolute  was  unusual  ujyon  Lord  Sebet/*t 
Bstate^  the  Leases  of  which  were  generally  made  deter- 
minable at  the  end  of  seten  and  fourteen  years ;  and  that 
the  Lease  granted  to  Holman,  the  preceding  Tenant, 
was  detorminable  at  the  end  of  i^eYeu  and  fcarteen 
years:    That  Eagef^s  Valuation,  aceohiing   fo  whioh 
the  Rent  paid  by  the  Defendant  was  fited,  was  ibto^ 
cmate  as  to  the  vahxe  of  the  Rights  of  Common  and 
ofthe  Tithes  attached  to  the  Farm :  That  neither  Jdmi^ 
Lord  Sebey,  rxot  John  Lord  Sebey,  were  intbrmed  of 
the  Rights  of  Common :  That  the  Defendant,   at  the 
time  when  the  Agreement  to  grant  a  Lease  to  hiin  waa 
entered  into,  knew  that  an  Act  of  Parliament,  for  the 
Inebstff e  of  the  Common  IsMi  in  Ibe  Pfiifish  Off  AnAer- 
ley,  was  in  eontemplatk>n>  and  expected  and  knew  that 
the  Taliie  of  the  Farm  would  be  greatly  increased  by  that 
hcbsure :    That  the  Plaintiff  had  the  Fa^tt  aurreyed 
in  18^0,   mA  jfbund  that  it  contained  (bur  hundred 
Acres  mo^e  than  was  specified  in  Eager's  Valuation; 
tad  that  these  four  hundred  Acres  were  an  Allotment 
made  nnder  the  Inclosure  Act,  in  1810,  in  lieu  of  the 
lUgfats  of  Common  attached  to  the  Farm,  but  that  these 
Rights  of  Conrinon  had  been  entirely  omitted  in  Mr. 
Btger's  Valuaticm :  That,  upon  the  Sunrey  in  1820,  the 
Farm  was  valued  by  Mr.  Pinner,  a  Surveyor,  as  worth 
840  /.  per  annum,  at  a  fair  Rent :  That,  in  a  Rental  deh-* 
vered  by  the  Defendant  to  the  Plaintiff  in  1816,  he 
represented   Amberley  Farm  to  contain  five  hundred 
Acres,  although  tt  did,  in  fact,  contain,  as  Defendant 
then  knew  from  a  Plan  in  his  possession,  eight  hundred 
Acres.     The  Bill  also  contained  Allegations  that  the 
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Defendant  had  used  undue  influence  over  James  Lord 
Selsey  and  John  Lord  Selsey,  by  his  having  borrowed 
many  sums  of  Money  for  them^  which  he  procured  to 
Rhoadbs.      be  lent  by  his  own  private  friends,  who  might  have  been 

induced,  at  his  instance,  to  require  payment  of  the  sums 
lent  by  them  at  times  when  it  might  have  distressed 
their  Lordships  to  procure  Money  to  pay  them. 

The  Prayer  of  the  Bill  was,  that  the  Lease  granted  to 
the  Defendant  might  be  declared  fraudulent  and  void, 
and  be  delivered  up  to  be  cancelled ;  and  that  it  might 
"be  referred  to  one  of  the  Masters  of  the  Court  to  fix  a 
fair  occupation  Rent  for  the  Farm  while  in  the  Defend- 
ant's possession ;  and  that  he  might  be  decreed  to  pay 
the  difference  between  the  Rent  to  be  fixed  by  the 
Master,  and  that  which  he  had  paid  under  the  Lease. 

The  Defendant,  by  his  Answer,  stated  that  he  was, 
in  1803,  desirous  of  having  a  Lease,  on  fair  terms,  of 
Preston  Farm  and  Amberley  Farm,  for  the  purpose  of 
establishing  his  Son,  who,  from  his  state  of  health,  was 
not  fit  for  any  other  pursuit  than  farming :  That  the 
reason  why  James  Lord  Selsey  and  his  Son  were 
averse  to  grant  him  a  Lease  of  both  Farms  was,  that 
they  were  afraid  it  might  withdraw  his  attention  from 
other  pursuits,  and  might  be  misrepresented  to  his  disad- 
vantage ;  but  that  they  both  agreed  to  grant  a  Lease  of 
Amberley  Farm  to  the  Defendant,  the  Rent  to  be  fixed  by 
valuation  of  a  Surveyor ;  and  that  James  Lord  Selsey 
directed  the  Survey  and  Valuation  to  be  made  by  Mr. 
Eager:  That  the  SuiTcy  was  accordingly  made  by 
Mr.  Eager,  who  was  not  at  the  time  aware  that  the 
Defendant  was  to  be  the  Tenant :  That,  in  September 
1 804,  William  Borrer,  erne  of  the  TrustcejiJ  and  Exccu- 
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\gMo{Holfnan,  the  preceding  Tenant,  (who  had  about         jg^. 

a  fortnight  previously  applied  to  the  Defendant  for  a  re-  ' ^ ' 

Dewal  of  the  Lease  for  Holman's  Widow  and  Family,      *^°  „  ' 
and  was  told  he  could  not  have  it,)  personally  applied  to      Rhoadxi. 
James  Lord  Sebey  for  a  renewal  of  the  Lease,  and, 
upon  being  informed  by  his  Lordship  that  the  Farm  was 
engaged,  he  offered  to  give  a  larger  Rent :    That  James 
Lard  Sekey  was  surprised  at  this  offer,  and  mentioned 
it  to  the  Defendant,  who  thereupon  wished  to  have  the 
Farm  re-valued,  but  that  Lord  Selsey  declined  having  it 
re-valued,  and  expressed  himself  satisfied  with  Eager's 
Valuation :    That  the  Defendant  again  pressed  James 
Lord  Selsey,  by  Letter,  dated  25th  April  1805,  to  have 
the  Farm  re-valued,  or  to  see  Mr.  Eager ;  in  reply  to  which 
James  Lord  Sdsey  wrote  as  follows : — *^  Both  Mr.  Eager 
and  you  may  rest  satisfied  that  I  have  no  desire  what- 
ever to  have  recourse  to  any  other  opinion  of  his  Valua- 
tion of  Amberley,  being  perfectly  persuaded  of  the  recti- 
tude of  it;  and,  in  order  to  confirm  that  opinion,  I  woidd 
have  you  immediately  engage  him  for  Crwi>shall ;"-— That, 
in  October  1806,  the  Defendant  having  heard  that  James 
Lord  Selsey  wished  him  to  give  up  the  Farm,  he  wrote 
to,  his  Lordship,  mentioning  that  he  had  heard  this,  and 
offering  to  give  it  up,  but  that  his  Lordship  wrote  a 
Letter  in  reply,  dated  the  3d  of  October  1806,  which 
concluded  in  these  words:— rf  As  to  any  vexation,  or 
wish  that  you  should  now  give  it  up,  I  have  never  had 
•uch  an  idea;  and  you  may  be  assured  that  1  do  very 
sincerely  wish  you  all  the  success  in  it  that  your  own 
desires  can  lead  you  to  hope,  and  your  services  deserve, 
from  your's  most  truly,  Selsey." 

The  Answer  admitted  that  a  Lease  for  twenty-one  years 
absolutely  was  contrary  to  the  usual  mode  of  letting  JlfTi- 
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1^^*         itflity  ¥vlm  and  other  F^rms  on  the  Estate,  though  some 


Lord  Selse^  oftbom  w«i^(x;eaaiQiially  so  let ;  and  it  also  admitted  that^ 
r.  at  the  time  of  the  Agreement  fbr  the  Lease,  the  Defendant 

Rhoad^s.  ^^  reajjon  to  know,  suspect  or  believe,  that  very  valuable 
and  Q^teoaive  Rights  of  Common  were  attached  to  the 
Farm,  but  that  these  Rights  were  disputed ;  that-  Eager 
lm(m  of  those  Rights,  and  iacluded  them  in  his  Valuation ; 
Md  that  both  Jume^  Lord  Sehey,  and  John  Lord  Setsey, 
knew  of  those  Rights  at  the  time  of  the  Agreement. 
Tke  Answer  denied  the  charges  of  having  or  exercis- 
ing undue  influence  over  James  Lord  Sehey,  or  John 
Loid  Sebey,  by  means  of  the  way  in  which  he  borrowed 
Money  for  them,  or  otherwise;  and  stated  that  they 
pUBsessed  so  much  Money  in  the  public  Funds,  as  to  be 
i^tafaied  at  any  time,  if  they  had  been  suddenly  ealted 
upon,  to  pay  off  more  than  all  they  had  borrowed. 

Many  Witnesses  were  examined  in  this  Cause  on 
both^des.  Borrer,  Denneti  and  Coppard,  three  of  the 
%UBtee&  and  Exeoutera  of  Hofman,  the  fopmeir  Tenant, 
wk»  were  exami;!^  on  behalf  of  the  Plaintiff,  deposed 
tbat>  at  the  time  wh^i  they  offered,  by  Lett^,  to  James 
Lard  Steh^^  a  Rent  of  500 1,  a  yec^  foi*  Amberley  Farm, 
they  did  not  know  who  was  to  be  the  Teoant;  that  the 
offer  was  made  ftom  a  real  desire  to  benefit  Hohnan's 
Fapnly;  and  that,  at  a  Meeting  of  the  IVustees  ef 
HUman'u  WiH,  in  February  180&,  k  was  resolved  to 
cfier  even  600  1.  a  year  for  the  Farm^  in  erdev  to  secure 
the  benefit  of  it  to  Holman's  RuntMy.  Fh^mce,  a  Sur- 
vcyiir,  ^uunined  also  on  behalf  of  the  Plaintiff,  deposed 
that  he  was  satisfied  that  Eager*s  Valuation,  as  to  the 
quantity  of  cultivated  Land  on  the  Farm,  was  correct ; 
bttt  that  the  Rights  of  Common  appeared  to  him  to 
haive  been  erroneously  omitted  in  that  Valuation.    Hem- 
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mkigway,  who  was  Siirvey(Nr  to  the  Commiaidoiiefa  uader 

Ae  Amberhy  Indosupe  Aet,  also  a  Witness^  for  tbt 

Plaintiff,  stated  that,  iu  i8i9>  he  valued  90  much  of 

Amberhy  Farm  as  lay  within  the  Parish  of  Amberley,      Rhoaobs. 

at  907/.  135.  5cf.  a  year,  and  was  cwvin^  it  would 

then  have  let  for  that  sum;  and  likewise  stated  his 

opinion  as  to  several  inaccuracies  in  Eager^s  Valuation. 

Eager,  who  was  examined  for  the  Defeivla<it,  d^pq^ed 
that  in  the  Valuatioa  he  had  used  alt  meiMis  usually 
adc^ted  by  him,  and  had  done  his  best  to  fix  a  fair  iom) 
proper  Rent  for  the  Farm,  iocluding  the  Tithes  and 
Rights  of  Common :  That»  accompiaiaed  by  Foster,  the 
BaiUff  employed  on  the  Femn,  be  viewed  all  the  Land 
which  composed  the  Farm«.a]id  stll  over  which  Rights  of 
Common  existed  or  were  claimed:  That  his  Valuation  w«Mi 
a  &ir  and  just  Valuation ;  wA  that  he  estiqiated  and 
included  in  it  the  Tithes.  Emery,  aiiotber  Survey:^ 
examined  on  behalf  of  th^  Defbndaiit^  deposed  that  thf 
Rights  of  Common  of  Amberhy  FWrm,  before  the  Inclor 
sura  Act,  were  disputed  and  we^e  interfered  with  i  and 
tiiat  the  Defendaj>t  h^  3aid  out  above  1 ,500  /.  on  Repairs^ 
Improvements  and  BuiUiiigs  on  AwJMey  Fam  dj^ring 
the  time  it  had  been  ia  his  posaessifEwu  Pinnip^y  another 
Surveyor  examined  on  the  part  o£  Uie  JEMepdant*  1^4^ 
who  had  been  employed  in  1820  by  the  Plaintiff,  Lord 
Seh^  lo  survey.  Amberky  Farm«  sa  o^^tioaed  in 
the  Bill,  deposed  that  b^  had  e>^a^)ined  Eager^s  Valu- 
ation and  belieyed  it  tabecovreqt;  and  that  he  wpuld 
himsitff  rather  have  tak^i^  the  Farm  in  1 820,  according 
to  the  Valuation  which  he  then  made  of  it,  than  have 
taken  it  in  1803  ^^  ^^  ^^^  ^^  ^y  ^g^- 

Many  other  Witnesses  were  examined  on  both  sides ; 
but  their  Evidence,  and  various  other  passages  in  the 
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1834.  Pleadings,  besides  those  already  mentioned,  were  sofuHy 

-  «  stated  in  the  Judgment  of  the  Vice-chancellor,  that  it 

X,,  is  unnecessary  to  set  them  forth  here. 

RHOADEg. 

t  

The  Cause  now  came  on  to  be  heard. 

Mr.  Home,  Mr.  Sugden,  and  Mr.  Blenman,  for  the 
Plaintiffs  ^~ 

The  Title  of  the  Defendant  must  stand  upon  the  ade- 
quacy of  the  Rent  and  the  fairness  of  the  transaction, 
and  not  as  proceeding  from  any  act  of  bounty  towards 
him.  It  is,  therefore,  for  the  Defendant  to  show  that 
he  has  obtained  the  Lease  fairly.  Harris  v.  Tremen- 
heere  (a)  clearly  establishes  the  principle,  that  in  such  9. 
case  it  lies  with  the  Defendant  to  show  that  he  has 
made  as  good  a  bargain  for  his  Employer  as  against 
himself,  as  a  provident  Steward  acting  most  advisedly 
would  have  made.  A  very  important  circumstance  in 
this  Case  is,  that  the  Valuation  on  which  the  Rent 
was  fixed  is  the  Valuation  of  a  Reversion.  It  was 
made  several  years  before  the  expiration  of  the  then 
subsisting  Lease.  The  Defendant,  too,  had  not  inter- 
posed any  one  to  conduct  the  negociation;  nor  did  he 
attempt  to  negociate  with  any  one  except  James  Lord 
Selsey  and  John  Lord  SeUey. 

Mr  Healdf  and  Mr.  Pepys,  for  the  Defendant  :-^ 

No  Case  of  Fraud  or  Misrepresentation  has  been 
made  out  against  the  Defendant.  The  Case,  therefore, 
is  reduced  simply  to  that  of  a  Steward,  who,  being 
desirous  of  obtaining  a  Lease  from  his  Employer,  puts 
it  into  the  hands  of  an  experienced  Valuer,  and  makes 
his  Valuation  the  ground  of  his  ti*ansaction  with  the 

(fl)  15  Vci.  34. 
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Landlord.    In  this  Case,  the  Valuer  was  named  by  |gg^ 

the  Landlord  himself,  from  the  experience  which  he  had  ^        ' 

of  his  skill  in  other  Cases.*   In  the  Case  of  Cane  v.  Lard  " 

AUen  (b)  it  was  laid  down  that,  where  there  is  a  Purchase  Rhoadks. 
by  an  Attorney  from  his  Client,  the  Attorney  must  show 
that  he  has  interposed  somebody  between  himself  and 
his  Employer,  and  that  he  has  communicated  all  the 
knowledge  which  he  himself  possessed  as  to  the  Value  of 
the  Property.  That  was  what  the  Defendant,  in  this 
Case,  has  done.  Before  the  Lease  was  granted,  both 
James  and  John  Lord  Selsey  were  informed  that  the  Rent 
reserved  pursuant  to  the  Valuation  which  had  been 
made,  was  inadequate  to  the  Farm.  Upon  this  they 
made  Inquiry,  and  the  result  of  that  Inquiry  was,  that 
the  Lease  was  granted  to  the  Defendant.  There  never 
was  a  Case  in  which  there  were  stronger  acts  of  con- 
firmation, after  circumstances  had  occurred  to  call  the 
attention  of  James  and  of  John  Lord  Selsey  to  consider 
the  adequacy  of  the  Rent  agreed  to  be  paid  by  the 
Defendant. 

The  Vice-Chancellor: — 

In  this  Case,  it  is  necessary  to  explain  clearly  the 
Principles  upon  which  my  Judgment  proceeds. 

There  is  no  rule  of  policy  which  prevents  a  Steward 
fnm  being  a  Lessee  under  his  Employer.  There  is  no 
nle  of  pdicy  which  prevents  a  Steward  from  receiving 
fiom  the  Bounty  of  his  Employer  a  beneficial  Lease. 
But  where  the  transaction  proceeds,  not  upon  motives 
of  Bounty,  but  upon  Contract,  there  the  Steward  is 
bound  to  make  out  that  he  gives  the  full  Consideration 
which  it  Would  have  been  his  duty  as  Steward  to  obtain 

(fi)   7  Dow,  aSg. 
Vol.  II.  E 
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fn>m  a  Stranger;  and,  where  the  tran^axitionis  mix^ 
with  motives  of  Bounty,  there  the  Stewiard  is  bound  to 
oRp^ELSEY    ^^^^  ^^^  ^^^  ^^  Bnployer  was  fully  informed  cf 

j^BpADEs.      every  circumstance  respecting  the  Property  which  either 

was  within  the  knowledge  of  the  Steward,  or  ought  to 
have  been  within  his  knowledge,  which  could  tend  to 
demonstrate  the  Value  of  the  Property  and  the  precise 
measure  and  extent  of  the  Bounty  of  the  Employer. 

These  Doctrines  may  be  considered  as  comprised  in 
the  general  Maxim,  that  a  Steward  dealing  with  his 
^^enployer  shall  derive  no  advantage  from  his  situation 
as  Steward-  The  Employer  may,  if  he  pleases,,  treat 
with  his  Steward  prefembly  to  any  other  person ;  and 
this  Preference  is  a  Bounty.  But  the  Steward  cannot 
take  advantage  of  this  Preference,  unless  he  folly  im* 
parts  to  his  Employer  all  the  circumstances  of  existing 
competition. 

It  is  said,  in  this  Case,  that  the  Defendant  obtained  an 
Agreement  for  the  Lease  in  question  three  years  before 
the  expiration  of  the  subsisting  Lease,  with  a  view  to 
prevent  a  competition  which  he  expected  from  the 
occupying  Tenant.  If  this  were  established  in  Evidence, 
there  would  be  an  end  of  the  Case.  It  appears,  on  the 
contrary,  by  parts  of  the  Ai;iswer  of  the  Defendant  which 
have  been  read  by  th^  Plaintiff,  that,  in  or  about  March 
1 893,  IVJr.  Bprrer  applied  to  thi^  El^endant  for  a  nfiw 
Lease  of  the  F^xm,  for  the  Widow  or  Son  of  Thomas 
Holman,  who  was  the.  Brother  of  the  original  Lessee, 
Williqja  Holnian;  and  that  the  Defendant  observed 
thftt  he  thought  Lord  S^key  would  not  grant  a  ne.w 
L^ase  without  a  Valuation ;  and  that  Borrer  answered 
that  a  Valuation  was  not  necessary,  for  that  the  Farm 
was  worth  no  more  than  the  present  Rent ;  and  that  the 
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Defendant  replied,  wlioever  took  the  Farm  must  take  it 
ii]pon  a  new  Valuation ;  and  that  the  Defendant  after- 
wards stated  to  Lord  Selsey  what  had  passed  between 
him  and  Wr.  Borrer;  and  inasmuch  as  the  original 
Lessee,  William  Holman,  had  died  without  leaving  any 
Family,  this  Application  by  Borrer  suggested  to  him,  the 
Defendant,  that  there  would  be  no  impropriety  in  treating 
himself  for  this  Farm ;  and  therefore^  at  the  same  time 
when  he  stated  to  Lord  Selsey  what  had  passed  with 
Borrer,  he  applied  to  Lord  Sebey  to  have  the  preference 
of  the  Farm  for  himself,  to  whicn  Lord  Selsey  consented. 

It  is  said  farther,  by  the  Plaintiff,  that,  between  the 
time  of  the  Defendant's  Agreeinent  for  the  Lease  and  his 
actaai  Possession  of  the  Farm  under  that  Agreement, 
a  formal  offer  had  been  made  to  the  Defendant,  by  the 
Executors  of  Thomas  Holman,  to  give  the  increased 
Rent  of  500/.  and  that  this  offer  ought  to  have  been, 
and  was  not  communicated  to  Lord  Selsey. 

If  this  proposition  were  true  in  fact,  it  might  be 
questionable  in  principle ;  but  the  facts  do  not  maintain 
it. .  Mr.  Dennett  and  Mr.  Coppard,  two  of  the  Trustees 
under  Thomas  Holman's  Will,  do  indeed  state  in 
evidence  that,  in  February  1806,  they  signed  a  Letter  to 
the  Defendant,  making  a  formal  offer  of  500/.  a  year 
for  the  Farm,  and  that  they  were  afterwards  told  by 
Faster,  their  Bailiff,  that  he  had  delivered  this  Letter  to 
the'  Defendant.  This  Declaration  of  Foster  is  not 
Evidence ;  but,  if  it  were  so,  the  fact  is  immaterial,  be- 
cause Borrer,  the  other  Trustee,  swears  that,  before  this 
tetter  was  vnitten,  he  had  himself  seen  Lord  Selsey,  and 
had  made  him  an  offer  of  the  500/.  a  year.  When  lx)rd 
Selsty  therefore  confirmed  the  Agreement  with  the 
Defendant^  by  permitting  him  to  take  Possession  of  the 
Farm,  he  was  fully  aware  of  this  offer  of  500  /.  a  year ; 

E    2 


51 


1824. 


Lord  Selset 
r. 
Rhoadss. 


52 


CASES    IN    CHANCERY. 


1824.  s^d  it  appears,  by  the  Evidence  of  many  Letters,  that>  in 

^        "^^  consequence  of  Mr.  Borrer's  offer,  the  Defendant  pro- 

LORD  8ELSET  ,      ..  ,.        *  ,  , 

y  posed  either  to  give  up  his  Agreement  altogether,  or  to 

Rhoades.       submit  to  any  new  Valuation  which  Lord  Selsey  should 

think  fit  to  order ;  and  that  Lord  Selsey,  expressing  a 
marked  confidence  in  Mr.  jBager's  judgment  and  integrity, 
determined  to  abide  by  his  Valuation. 

The  point,  however,  which  appears  to  be  most  insisted 
upon  by  the  Plaintiffs,  is  that  Mr.  Eager,  who  valued 
the  Farm  at  the  Rent  which  the  Defendant  agreed  to 
give  for  it,  much  under-rated  the  Right  of  Common 
which  belonged  to  the  Farm,  and  that  the  Defendant's 
Agreement  fails  therefore  for  want  of  a  fair  and  adequate 
Consideration.  It  appears,  in  Evidence,  that,  in  the 
Management  of  Lord  Selsey^s  Estate  during  the  Agency 
of  the  Defendant,  it  was  the  habit,  when  a  Lease 
was  about  to  expire,  to  have  the  Farm  valued,  and  to 
re-let  at  the  Valuation ;  and  that  Lord  Selsey  employed 
three  different  Surveyors  in  such  Valuations,  Mr.  Eager, 
Mr.  Florance,  and  Mr.  Emery.  When  Lord  Selsey  con- 
sented that  the  Defendant  should  have  Amberley  Farm, 
it  appears,  by  one  of  Lord  Selsey's  Letters,  that  his 
Lordship  selected  Mr.  Eager  for  the  Valuation  of  this 
Farm,  and  another  Farm  called  Rackham  Farm.  It 
further  appears  that  Lord  Selsey  had  no  Map  or  Plan  of 
his  Estate ;  and  that  Mr.  Eager,  being  furnished  with 
the  Counterpart  of  the  Lease  of  Amberley  Farm,  did,  as 
upon  other  occasions,  obtain  his  information  as  to  the 
particulars  of  the  Farm  from  Persons  employed  upon  it, 
and  principally  from  Foster  the  Bailiff,  and  an  old 
Labourer. 

I  think  the  fair  result  of  Mr.  Eager^s  Evidence  is, 
that  although  he  did  view  the  Commons  over  which  the 
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Tenant  of  Amberley  Farm  claimed  and  exercised  con-  1824. 

sklerable  Rights,  yet,  in  consequence  of  the  information  '        ' 

which  he  received  as  to  the  disputed  nature  of  those  ^^ 

Rights,  he  did  not  put  that  Value  upon  them  which      Rhoades. 

would  have  belonged  to  them  if  the  Rights  had  been 

undisputed.      The  nature  of  the  dispute  as  to  these 

Rights  of  Common,  fully  appears  in  the  Evidence  of 

Mr.  Fhrance,  Mr.  Emery,  and  Mr.  Hanley  the  Vicar. 

The  Bishop's  Copyholders  insisted  tliat  the  Tenants  of 

Amberley  Farm  had  only  a  Right  in  the  surplus  Feed, 

after  the  Copyholdei^s  had  fed;  and  the    Tenant  of 

Amberley  Farm  insisted  that  he  had  an  equal  Right  of 

Common  with  the  Copyholders.     When  the  Inclosure 

afterwards  took  place,  in  1810,  the  Copyholders  claimed 

thor  preferable  right  before  the  Commissioners,    but 

were  advised  by  Mr.  Tyler,  their  Law  Agent,  that  if 

they  had  such  Right,  they  had  lost  it  by  not  excluding 

the  Tenant  of  Amberley  Farm  from  intercommoning 

with  them  for  many  years ;  and,  in  consequence  of  this 

advice,  the  Tenant  of  Amberley  Farm  was  permitted  to 

share  in  the  Commonable  Lands  equally  with  the  Copy- 

hdders. 

I  consider  it  therefore  to  be  estabUshed  as  a  fact  that 
Mr.  Eager'B  Valuation  did  not  rate  the  Rights  of  Common 
appurtenant  to  Amberley  Farm  at  the  Rent  which  they 
afterwards  proved  to  be  worth  to  the  Defendant.  The 
question  is,  how  this  fact  bears  upon  the  present  Case. 

It  is  not  and  cannot,  upon  the  Evidence,  be  contended 
here,  that  the  Defendant  had  any  other  knowledge  of 
the  Rights  of  Common  appurtenant  to  this  Farm  than 
was  communicated  to  Mr.  Eager  by  Foster  \  or  that  he 
Could  by  any  means  have  enabled  Mr.  Eager  to  come  to 
any  certain  conclusion  as  to  the  result  of  the  dispute 
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with  the  Copyholders.    The  proportion  of  Reiit  to  be 
fixed  for  the  Commons  was   necessarily  a  speculatiire 
Rent ;   and  Mr.  Eager,  employed  by   Lord  Selsey,  and 
Hjioaoes.      utterly  ignorant  who  might  be  his  Lessee,  cannot  be 

chargeable  with  partiality  against  Lord  Sekey ;  and  it  is 
therefore  no  just  cause  of  complaint  for  those  who  now 
represent  Lord  SeLsei^  that,  in  the  event,  Mr.  Eaget^s 
Valuation  proved  more  favourable  to  the  Tenant  than  he 
expected. 

Independent  of  the  particular  Objection  as  to  the 
Rights  of  Conmion,  the  Plaintiffs  have  entered  into 
general  Evidence,  to  prove  that  Mr.  Eager's  Valufition 
was  too  low.  They  have  proved  the  Valuation  of  Mr. 
HeminguHiy,  the  Surveyor  employed  under  the  Inclosure 
Act,  who  in  1810  valued  Amberley  Farm,  vfithout  C<>W 
Waltham,  at  622/.  a  year.  Ad4  they  have  furt;];^ 
proved  that  Mr.  Pinfier,  in  1820,  valued  the  whple^ 
Amberley  Farm  at  840  /.  a  yeai:.  But  there  were  tWQ^ 
Witnesses,  well  acquainted  with  the  Farm  a,t  th^  time  of 
Mr.  Eager^s  Valuation,  Mr.  Sm^ry  and  Mr.  B^Qky,  who. 
confirm  Mr.  Eager's  Valuation;  and  Mr.  Pinner,  isho, 
fixes  the  Value  of  the  Rent  at  840/.  in  1820,  says  that 
he  would  rather  have  paid  t^at  lient  in  i8do,  than  h^ve 

* 

paid  in  1803  the  R^t  at  whiclpt  i^:  was  t^en  valued  Vy; 
Mr.  Eager.  AjxA,  aa  to  Mr.  H^ntingway'^  Valuation,  \% 
i»  obviouB  it  can  form  no  safe  criterion  of  prioi:  VaJue^ 
because  it  app^ar^  in  Evidei)ce  th^t  (he  Farm  had  then 
been  much  improved  by  the  Defendant,  and  because 
his  Valuaticm  comprise^  aU  tbue,  advantage  which  at- 
tended the  Inclosure. 

Another  objection  ms^de  by  .Hie  Plaintiffs  is,  that  Mx* 
Eager,  in  valuing  the  Tithes,  ui*(Jer-rated  the  numbet  of 
Acres.    It  turus  out  th^t  Mr^  Sager'^  mode  of  Mahiatiou. 
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of  Tithes  is^  not  to  value  according  to  the  gross  number 
of  Acres,  but  to  value  upon  what  he  considers  to  be 
the  average  number  of  Acres  productive  of  Tithes. 

Another  Objection  is,  that  the  Term  of  the  Defendant's 
Lease  being  for  Twenty-one  years,  was  out  of  the  usual 
course  of  Management  of  Lord  Selsey*s  Estate.  The 
fact,  which  depends  entirely  upon  a  passage  in  the 
Defendant's  Answer,  is  not  distinctly  made  out ;  but,  if 
it  were,  it  does  not  seem  to  me  to  be  material ;  because 
the  length  of  the  Term  was  obviously  intended  to  be  an 
indulgence  and  kindness  to  the  Defendant,  in  respect  of 
his  intention  of  placing  his  Son  upoii  the  Farm ;  and 
diere  is  no  rule  of  policy  which  prevents  this  Bounty 
from  the  Employer  to  his  Steward. 

I  do  not  think  it  necessary  to  advi^rt  more  patticularly 
to  the  alleged  misrepresehtatioii  of  the  Quantity  of 
Acres  in  Amberley  Farm  in  the  Rental  of  1817,  which 
ili  it^If  is  nothing,  sind  could  only  be  used  iii  aid  of 
otiier  prectumptions.  Janies  Lord  Sehey  liv^  till 
RJJmarj^  1808,  and  John  Lord  Selsty,  also  Fkrty  to 
ttte  Agrcj^ment  witli  flie  Etefetidant,  till  thfe  2f5th  of  JuHd 
1816 ;  and  no  Question  a^^pdars  to  hstve  be^n  r^s^d  \^t!b 
tlie  Brfdid^xxt  until  1820. 
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Upon  the  whole,  therefore,  I  am  of  opixlioii  that  the 
Lease  granted  to  the  Defendant  is  not  to  b^  avoided  iA 
respect  of  the  relation  in  which  the  Defeiidant  tirtood 
t6  the  LeoBor,  and  that  this  Bill  must  be  diismissed^, 
with  Costs.  If  the  present  Lord  Sdthf  is  advited  tba^ 
he  can  impeach  this  Lease  on  another  ground,  that  it  is 
a*  Ftacud  upon  the  leasing  j^wer,  the  Law  will  still  be 
opea  to  Mm. 

Bill  dismis^^,  widi  Costs. 


E4 
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1834. 
13th  May. 


DUNN  V.  CALCRAFT. 


Pleading.       ^HIS  was  a  Petition  of  Rehearing. 
Annuity.  ^ 


Unless  a  de- 
fect in  the  Me- 
morial of  an 
Annui^  is 
itated  m  the 
Pleadings  or 
Evidence,  no 
advantage  can 
be  taken  of  it. 


The  Bill  was  filed  to  establish  a  Lien  upon  a  Fund  in 
Courts  in  respect  of  the  Arrears  of  an  Annuity  due  to 
the  Plaintiff. 

In  March  1 793,  Charles  Sturt,  being  Tenant  for  life 
of  considerable  real  Estates,  conveyed  them  to  Trustees^ 
upon  Trust  to  apply  the  Rents  and  Profits,  in  the  first 
place,  in  payment  of  an  Annuity  of  2400  /.  and,  subject 
thereto,  in  Trust  for  himself.  By  an  Indenture,  dated 
the  3d  of  April  1 793,  Charles  Sturt  granted  to  Edward 
May  two  Annuities  of  125/.  each,  one  for  the  term 

of  one  hundred,  and  the  other  for  the  term  of  one  hun- 

.  •  •    • 

dred  and  one  years,  if  he  (Sturt)  should  so  long  live« 
and  charged  them  upon  all  his  Interest  in  the  real  Es- 
tates comprised  in  the  Deed  of  March  1793,  which  were 
demised  to  a  Trustee  for  the  purpose  of  securing  payment 
of  these  two  Annuities.  In  July  1793,  Richard  Packer 
purchased  the  former  of  these  two  Annuities  of  Edtoard 
May,  for  850/.  and  had  it  duly  assigned  to  him  by 
Deed,  to  which  Sturt  vras  a  Party,  together  with  all 
Arrears.  After  this  the  Trustees  under  the  Deed  of 
March  1793  entered  into  receipt  of  the  Rents  and 
Profits  of  the  real  Estates. 

In  the  year  1800,  Richard  Packer  Sled  his.Original  Bill 
in  this  Court,  against  Charles  Sturt  and  these  Trustees, 
for  an  Account  of  the  Arrears  of  the  Annuity  which  he 
had  purchased,  and  for  an  Account  of  the  Rents  and  Pro- 
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fito  received  by  the  Trustees^  and  to  have  them  applied  in 
payment  of  his  Annuity,  subject  to  the  payment  of  the 
prior  Annuity  of  2400  /.  To  this  Bill  Sturt  and  the 
other  Defendants  put  in  their  Answers ;  but  it  did  not 
appear  that  they  alleged  any  objection  to  the  vaUdity 
of  the  Annuity  claimed  by  Packer.  The  Answer  of 
Sturt  denied  that  he  had  received  the  whole  Conside- 
ration Money.  The  Trustees  admitted  that  they  had 
entered  into  Possession,  but  alleged  that  the  Rents 
and  Profits  were  not  sufficient  to  keep  down  the  Annuity 
ofs^oo/. 
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By  Indentures  dated  the  4th  and  5th  of  January  1803, 
Sturt  conveyed  his  real  Estates,  subject  to  prior  charges, 
to  Runnif^ton  and  others,  as  Trustees,  for  the  benefit 
of, his  Creditors.  After  this,  one  Scott,  claiming 
as  a  specialty  Creditor  of  Charles  Sturt,  filed  his  Bill 
against  Portman,  one  of  the  Trustees  under  the  will  of 
Sturfs  father,  and  others,  praying  that  the  Trusts  of 
this  last  Deed  might  be  executed.  Answers  were  put  in 
to  Scotfs  Bill,  by  which  the  Trustees  in  possession  of 
the  Estates  admitted  large  Balances  in  their  hands  in 
respect  of  Rents  and  Profits,  after  payment  of  the  An- 
nuity of  2400  /. 

In  1812,  Charles  Sturt  died,  having  made  his  Will, 
and  appointed  John  Calcraft  his  Executor,  who  proved 

the  wai. 

Soon  after  Sturt's  death.  Bo/wen,  and  other  persons 
dainung  as  his  Creditors,  filed  their  Bill  i^ainst 
his  Executor,  and  against  the  Trustees  of  the  Deed 
of  1803^  for  an  Account  of  S turfs  Assets,  and  to 
have  them  applied  in  a  due  course  of  Administration. 
In  December  1813,  on  a  Motion  made  in  these  two  last 
Causes,  Scott  v.  Portman,  and  Bowen  v.  Runnington, 
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iht  Tirmteea  were  ordered  to  |»y  into  Court,  611  acoonnt 
of  R^itft  and  Pmfitd  is  tfmr  kanda,  several  Sums, 
amouAtuig  m  tbe  vfhxAe  to  7^57/.  6  s.  ^d.  These 
Sums  were  paid  ki  aeeoitlingfy,  and  invested  in  Stock. 

Pucktr  then  filed  a  Bill  of  Revivor  and  Snpplenvtotv 
aUeging  that  these  Causes  had  been  institated,  and  tiie 
Money  petid  into  Court,  witkont  any  notice  to  him,  at«l 
that  he  was  designedly  kept  in  ignoraivce  of  them ;  aild 
pnnyiai^  that  the  Fund  in  Court,  in  the  other  Causes^ 
might  be  applied  in  payment  of  the  Arrears  of  his  An- 
nuity of  125/. 

Ia  DecM^aaber  1814,  Joseph  Duum  purchased  of 
Packer  all  his  Interest  in  the  Annuity  aild  the  Ar-* 
rears,  and  it  w^  assigned  to  him  accordingly.  Dmh, 
thereupon,  filed  his  Bill  of  Revivor  and  Supplement, 
itr  Which  he  vfaived  aU  filrthfer  Accounts  of  Rents  and 
Profits  against  the  Trustees,  beuig  satisfied  that  the 
Fund  in  Court  was  sufficient  to  smswer  his  Claim ;  uid 
therefore  praying  that  it  might  be  declared  thdt  the 
Fund  in  Court  vras  liable  to  the  Antears  of  his  Annuity. 

The  Answer  of  Calcraft,  Runnington,  and  the  other 
Defendants  stated  that  they,  or  any  or  either  of  them, 
oouM  not,  Hfi  ixr  tSeit*  knowledge,  ?nfbrtimtion  or  belief, 
attswer  and  set  fortlr,  sstve  as  it  apjiei^ed  by  the  BiH, 
whether  Sturt  duly  executed  the  Grant  of  the  Amluity, 
nor  whether  the  Indenture  of  Assignment  to  Packer  was 
duly  exeouted,  nor  whether,  at  the  time  of  fiUng  his 
dill,.  Packer  became  and  was  well  entitled  to  the 
Annuity ;  but  they  submitted  to  the  Court  that 
the  surplus-  Rents  and  Profits  of  the  Estates  were  not 
applicable  to  the  payment  of  the  Arrears  of  this  Annuity, 
otlierwise  than  as  a  Debt  owing  by  Charles  Sturt  to 
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Packer,  as  a  geiji^r^  Creditor;  and  th^  also  aubmittecl 
tbat  Ihfim  was  not  entitled  to  have  the  Funds  in  Court 
^4d  and  applied  in  payment  of  the  Arrears  of  Uxe 
Annuity  of  i95/.>  inasmuch  a#  he  had  not  (as  they  sub- 
mitted) any  specific  Lien  on  those  Funds. 

The  execution  of  the  Deed  of  Assignment  to  Packer, 
to  which  Sturt  was  a  Party,  and  payment  of  the 
Consideration  Money,  wei*e  proved  on  the  part  of  the 
PlaintiflF, 

Whe^  the  Cause  came  on  to  be  heard  before  the  Vice" 
Cb^nceUor,  a  Decree  was  made>  referring  it  tothei 
Master  to  inquire  and  state  to  the  Court  whether  the 
Plaintiff  Dunn  was  entitled  to  any  and  what  Annuity 
charged  upon  the  Estates  in  question ;  and|  in  case  the 
tfoiter  should  find  that  the  Plaintiff  wa3  entitled  to  an 
Annuity,  then  it  was  declared  that  he  had  a  Lien  uponu 
the  Funds  in  Court  tog  the  Arrears  of  it. 

While  the  Proceedings  ijgi  the  Mastm^n  Offijce  un- 
dc;r  this^  Decree  were  depending,  the  Defendants,  fod 
the  first  time,  took  objections  to  the  validity  of  the 
Annuity,,  and  contended'  that  it  had  become  void  by 
reason  of  the  Memorial  of  it,  ensoUed  in  Chancery,  not 
stating  a  Proviso  for  Redemption  w^ich  was  contained 
if^  the.  Deed.  The  Master  entered  into  the  considerar 
tio9<  of  this  objection,  and  reported  that  a.  sufficient 
Memorial'  had  not  beqn  enrpUedj^  and,,  therefore^  thai 
the  Plaintiff  was  nol  entitled  to  any  Anmiity. 

The  Plaintiff  took  Exceptions  to  the  Master"^  Rer 
port;  and,  on  the  argument  of  them,  contended  that  the 
De&ijidsMiits  weie  not  entitled  to  raise  such  an  objection 
to  Uji^  Annuity,  asr  tbs^t  point  had.  not  been  put  in  issue. 
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The  Court,  however,  thought,  that,  in  order  to  raise  the 
question  whether  it  was  or  was  not  too  late  to  make 
the  objection  to  the  validity  of  the  Annuity,  there 
must  be  a  rehearing  of  the  Cause.  A  Petition  of  Re- 
hearing was  therefore  presented,  and  it  now  came  on 
to  be  heard. 

Mr.  Hart,    Mr.  Barber,   and  Mr.  Stuart,  for  the 
Plaintiff:— 

The  execution  of  the  Deeds  under  which  the  Plaintiff 
claims  was  proved  in  the  Cause.  The  question  as  to  the 
validity  of  the  Annuity  might  have  been  put  in  issue 
by  the  Defendants  if  they  had  chosen  it,  but  they  did 
not  put  in  issue  any  thing  as  to  the  validity  of  the 
Memorial.  It  is  now  fully  settled  that,  if  the  Grantor 
of  an  Annuity  means  to  question  the  validity  of  it  in 
any  Action  or  Suit  which  seeks  to  recover  the  Annuity, 
he  must  state  his  specific  objection  to  the  Annuity. 
If,  instead  of  putting  any  specific  objection  in  issue, 
the  defence  is  merely,  as  in  this  Case,  an  averment  of 
ignorance  whether  such  an  Annuity  was  granted,  the 
Plaintiff  has  only  to  prove  the  execution  of  his  Deed. 
The  Bill,  in  this  Case,  contains  no  averment  that  a 
Memorial  of  the  Annuity  was  duly  enrolled.  In  Mosely 
V.  Taylor,  a  Case  lately  heard  before  the  Lard  Chan^ 
cellar,  a  Bill  was  filed  to  recover  the  Arrears  of  an 
Annuity,  alleging  ^  Breach  of  Trust.  The  Answer  to 
the  Bill  stated  that  the  Defendant  did  not  know  whe- 
ther the  Annuity  Deed  had  been  executed.  The  Case 
was  heard  at  the  Rolls,  before  Sir  William  Grant,  and  a 
Decree  was  made,  which  directed  a  Reference  to  the 
Master.  After  the  Decree,  it  was  found  that  the  An- 
nuity was  invalid.  The  Cause  was  therefore  brought 
on  for  a  rehearing  before  the  Lord  Chancellor,  when 
his  Lordship  held  that  the  objection  to  the  Annuity 
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had  not  been  put  in  issue  by  the  Defendant  in  such  1884. 

a  manner  as  to  entitle  him  to  avail  himself  of  it.    No 

formal  decision  was  given  in  that  Case ;  but  the  Opinion 

of  the  Lord  Chancellor  was  so  clearly  expressed  that^    Calciiavt. 

the  Party  was  induced  to  abandon  the  Appeal.    It  is 

decided  that,  at  Law,  if  an  Action  is  brought  on  an 

Annuity  Deed,  it  is  enough  for  the  Plaintiff  to  declare 

on  the  Deed,  and,  if  the  Defendant  pleads  the  general 

Issue,  he  is  not  entitled  to  go  into  particular  objections 

to  the  form  of  the  Memorial,  in  order  to  impeach  the 

Annuity.     Buck  v.  Tyte(a\  Doe  v.  Mason  (b),  Simmom 

V.  Hunt  (c). 

Mr.  Sugden,  and  Mr.  Newland,  for  the  Defendants, 
insisted  that  it  was  open  to  the  Defendants  to  state  any 
objection  to  the  Annuity ;  and  that,  in  point  of  fact, 
the  Defendants,  who  were  mere  Trustees,  could  not 
raise  such  objections  in  any  other  way :  that,  until  the 
Plaintiff  proved  all  the  Deeds  under  which  he  made  out 
his  Claim,  they  could  not  be  aware 'whether  his  Claim 
was  objectionable  or  not :  and  that,  if  it  were  otherwise, 
any  Annuity,  however  void,  might  safely  be  claimed 
after  the  death  of  the  Grantor;  because  the  Defend- 
ants, on  the  principle  contended  for  by  the  Plaintiff, 
could  never  have  an  opportunity  of  investigating  his 
Title. 

The  ViCE-CHANCELLofe  :— 

The  objection  to  the  validity  of  the  Annuity  for  want 
of  a  sufficient  Memorial^  is  not  hinted  at  in  any  of  the 
Answers.  The  only  objection  taken  by  Mr.  Sturt  is, 
that  he  never  received  any  Consideration  for  the  Grant. 
But  the  Plaintiff  has  proved  the  payment  of  the  Const- 
deration  expressed  to  Mr.  May,  the  Agent  to  Mr.  Sturt. 

(a)  7  T.  R.  495.     (6)  3  Campb.  7.     (c)  1  Manh.  155. 
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The  Memorial  is  not  a  constituent  part  of  the  Qt^t^^ 
Title,  buf  is  matter  collateral,  for  wan#  of  which  in  due 
fbnn,  the  Grant  may  be  defeated ;  but  that  matter  col- 
lateral must  be  shown.  The  Court  must  proceed  upon 
Ae  Pleadings  and  Proofs  in  a  Cause ;  and,  upon  these 
Pleadings  and  Proofs,  I  am  not  authorized  to  question 
tiie  Htle  of  the  Plaintiff  to  this  Annuity.  The  language 
of  the  Decree  must,  therefore,  be  corrected  according 
to  the  original  intention  of  the  Court,  so  as  to  leave  it 
open  to  the  Master  to  inquire  into  the  amount  of  the 
Arreara,  but  not  into  the  validity  of  the  Annuity. 

Reg.  Lib.  1823,  B.  f.  1319. 
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MITCH^L  V.  HAYNR  ig^^ 

28th  May. 

IhE  Plaintiff  was  an  Auctioneer,   and  had  sold  an      Auctioneer. 
Estate  for  one  of  the  Defendants.  'Hie  other  Defendtot     ^^^^^^^^^^' 

»  _ 

was  the  Purchaser,  and   had   commenced  an  Action      If  an  Action 

against  the  Plaiatiff  for  the  Deposit ;  upon  which  the  ^  brought 

Plaintiff  filed  a  Bill  of  Interpleader  against  him  and  tioneer  for  a 

the  Vendor,  and  prsqrjB4  for  W  Iniunction  to  restrain  Deposit^b^can- 
..      A  *•  notfiteflKllof 

the  Action.  Interpleader,  if 

he  iofifts  upon 
Itfr.  Agfir,  and  Mr,  Crow^,  for  the  Plaintiff,  ufxw  ^^^^^^^^^ 
mgyed  for  the  Ipjuaction,  and  offered  to  pay  the  D^po-  or  tbr  Duty* 
sit  IV^oney  into  Couirt,  a|!t;er  dedvct^ng  the  Duty  and 
Ccupcwissipn. 

Mr.  Kqp,  fpr  the  Purchaser,  opposed  the  Motion.  * 

The  Vice-Chancellor  : — 

Interpleader  is  where  the  Plaintifi^  i§  the  H^der  o£ 
a  S^tsJ^e  which  is  equ^y  cgijitest^d  by  the  I>efendant8« 
as  to  which  the  Plaintiff  is  wholly  indifferent,  b&* 
tween  the  Parties,  and  the  right  to  whi(^  will  be  fujlly 
settled  by  Interplea4er  between  the  Defendaats. .  Tk^ 
is  not  this  C^&e.  The.  Plainjtiff  receiv^es  a  Deppsii;  oC 
87/.  iSs.  g  (2.,  and  claijcn^,  against  both  the  Def^ndaiAt^A 
to  retain  517 ^  16.^..  10 d,  for  his  Comn^ssion  ai^.tfc^ 
Attctipn  Duty,  A?>fl,  by. this  Motion,  the  PtoiojtiS; 
calls  upon  th^  Defeuda^ts  to  intei^ead .  for  .tl^p  sujp^  o£ 
6q  /.  15.  11  d.,  which  hq  de^ire^  to  p^y  ii>tQ  Co^urt^i 
fiut  the  Bill  itself  states  that  the  Action  vd^cj^-.i^ 
threatened  by  the  DefendaQt,  the  Purchaser,  is  for  the 
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whole  Deposit  of  87 /.  iSs.  gd.,  and  not  for  the  sum 
of  60  /.  is.  II  d.  only,  which  is  all  that  the  Defendant, 
the  Vendor,  could  claim.  The  Plaintiff  is  not,  there- 
fore, an  indifferent  Stakeholder,  but  has  a  personal 
question  to  maintain  with  the  Defendant,  the  Purchaser; 
and,  if  he  seeks  an  Injunction,  must  obtain  it,  not  upon 
the  principle  of  Interpleader,  but  upon  an  Order  for 
Time,  or  upon  the  Answer. 


1824. 
tiist  June. 

' V — -^ 

Praetia. 
Rehearing. 

Where,  by 
mistakey  Sums 
paid  into  Court 
under  the  De- 
cree were  in- 
dvdedm  the 
Balances 
reported  due 
from  the  De- 
fendant; and 
the  Decree,  on 
further  direc- 
tions, ordered 
those  Balances 
to  be  paid  into 
Court;  hdd 
that  the  mistake 
could  not  be 
rectified  with- 
out rdiearing 
the  Cause  on 
the  latter 
Decree. 


BROOKFIELD  v.  BRADLEY. 

1  HIS  was  a  Creditor's  Cause.  The  Defendants,  the 
Executors,  in  their  Answer  admitted  that  they  had 
in  their  hands  certain  Sums,  part  of  the  Testator's  per- 
sonal Estate  and  of  the  Rents  and  Profits  of  his  real 
Estates.  The  Decree  directed  the  Master  to  inquire 
how  much  of  these  Sums  was  produced  from  the  per- 
sonal Estate,  and  how  much  from  the  real  Estate,  and 
that  the  Executors  should  pay  them  into  Court,  to  be 
placed  to  the  Accounts  of  the  personal  Estate  and  of  the 
real  Estate  respectively;  and  the  Master  was  also  to 
take  the  usual  Accounts  of  the  personal  Estate,  and  of  the 
Rents  and  Profits  of  the  real  Estate  possessed  by  the 
Executors.  The  Master  made  his  Report,  stating  the 
parts  of  the  Sums  mentioned  in  the  Answer  which  con-^ 
sisted  of  real  and  personal  Estate,  and  also  stating  the 
Balances  due  from  the  Executors,  which  included  the 
Sums  mentioned  in  their  Answer.  Pursuant  to  the  De- 
cree and  Report,  the  Executors  paid  into  Court  the 
&ums  mentioned  in  their  Answer,  which  were  accord- 
ingly carried  over  to  the  Accounts  of  the  real  and 
personal  Estate. 
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The  Cause  was  afterwards  heard  on  further  directions, 
when  the  fact  of  these  Sums  having  been  paid  was 
omitted  ta  be  noticed,  and  the  Decree  directed  that  the 
Executors  should  pay  into  Court  the  whole  Balances 
reported  due  from  them,  part  of  which  was  directed  to 
be  placed  to  the  Account  of  the  personal  Estate,  part 
to  the  Account  of  the  real  Estate  devised,  and  part  to 
the  Account  of  the  real  Estate  descended. 
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The  Executors  now  presented  a  Petition,  praying 
that  the  Decree  made  on  further  directions  might  be 
corrected,  and  that  they  might  be  ordered  to  pay  into 
Court  the  difierence  between  the  Balances  found  due 
from  them  and  the  Sums  already  paid  in;  and  also 
praying  the  proper  directions  for  apportioning  the  Sums 
already  paid  in  and  those  to  be  paid  in,  and  carrying  them 
over  to  the  different  Accounts  of  the  personal  Estate, 
the  real  Estate  devised,  and  the  real  Estate  descended. 


Mr.  Hart,  and  Mr.  Garratt,  in  support  of  the  Peti- 
tion, cited  Weston  v.  Haggerston  (a),  where  an  error  in 
a  Decree  was  corrected  upon  Motion ;  and  submitted, 
that  as  the  other  Parties  to  the  Cause  did  not  object, 
the  mistake  which  had  occurred  in  this  instance  might 
be  set  right  without  the  necessity  of  a  Rehearing. 

The  Vice-Chancellob  : — 

The  Case  of  Weston  v.  Haggerston  applies  only  to 
errors  of  Figures  apparent  upon  the  face  of  the  Decree. 
Here  the  Cause  must  be  reheard.  It  is  not  only 
necessary  to  strike  out  the  Order  of  payment  by  the 
Defendant,  but  to  insert  new  directions  upon  the  cor- 
iPicted  fact. 


Vol.  1 1. 


(a)  Coop.  134. 
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i^H-  IN  THE  MATTER  OF  ST.  WENNS  CHARITY. 

siRt  J4ine. 


Charity         X  HIS  was  a  Petition,  presented  under  the  52d  Geo.  3, 
JurUdkiion.     ^    ^^^^  relating  to   a    Charity    founded  in    the    15th 

The  Court  has  Charles  2.     It  stated  that  Philip  Rashkigh,  from  1764 

no  jurisdiction  ^^^til  June    181 1  (when    he   died),  had   managed  the 

<jeo   3.  c.  101.  Charity;  and  that,  at  his  death,  there  remained  in  his 

to  direct,  upon  hands  a  large  surplus  of  the  Rents  of  the  Charity  Estates : 

Petition,  an  Ac-  ipj^^^^  j^jg  Executors  had  possessed  his  Personal  Estate, 

count    of  the  .         * 

Aisets  of  a  Per-  and  divided  the  Residue  amongst  his  residuary  Legatees. 

son  who  had  re-  The  Petition  therefore  prayed  for  an  Account  of  the 
of  a  Charity  ^^^  of  the  Charity  Estates  received  by  Philip  Rashleigh ; 
Eatate.  that  what  should  be  found  due  might  be  paid  by  his  Per- 

sonal Representatives  out  of  his  Assets;  and  that,  if 
they  should  not  admit  Assets  sufficient  to  answer  what 
should  be  found  due,  the  usual  Accounts  might  be  taken 
of  his  Personal  Estate. 

The  Petitioners  were  the  Trustees  of  the  Charity  Es- 
tates, who  had  been  appointed  by  an  Order  made  in  the 
year  1818.  Philip  Rashleigh*^  residuary  Legatees  had 
not  been  served  with  a  Copy  of  the  Petition. 

The  Solicitor  General  and  Mr.  hoiigley  for  the  Peti- 
tioners. 

Mr.  Heald  for  Philip  Rashleigh'^  Representatives. 

The  Vice-chancellor  dismissed  the  Petition  with  Costs, 
because  the  residuary  Legatees  of  Philip  Rashleigh  had 
oat  been  served  with  the  Petition ;  and  because  he  had 
no  jurisdiction  under  the  Act  to  direct  an  Account  of 
Philip  Rashleigh's  Personal  Estate  as  against  his  Personal 
Representatives. 
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3d  June. 
rp  ^ V ' 

1  HIS  was  an  Information  and  Bill,  in  which  ten  Per-         Charity. 
sons  were  the   Relators  and   Plaintiffs,   on  behalf  of       ^^^^g-    • 
themselves  and  all  the  other  Tenants  and  Occupiers  of    WhereaCom- 
Houses  and  other  Premises  situate  in  Great  Bolton,  in  "®"  ^^  *"*^ 
the  County  of  Lancaster,  subject  to  the  Rates  or  Assess-  of  Parliament 
ments,  and  entitled  to  the  benefit  of  the  Acts  of  Parlia-  paased  with  the 
ment  after  mentioned.    The  Defendants  were  the  Trus-  p^oprietore^  md 
tees  under  those  Acts  of  Parliament.  was  vested  m 

CommissioDem, 

An  Act  of  Parliament  was  passed  in  the  32d  Geo.  3,  ^P°°  STe  Rents 

with  the  consent  of  the  Lords  and  Proprietors  of  the  for  the  improve- 

Common  called  Bolton  Moor,  for  inclosing  that  Com-  ment  of  a  Town, 
J     .,     .  1-  i^'  .  i-  1  "^ith  power  to 

men,  and  widenmg,  pavmg,  lighting,  watching,  cleans-  them  to  levy 

ing,  and  regulating  the  Streets  of  Great  Bolton  and  a  Rate  on  the 
Little  Bolton,  and  supplying  those  Towns  with  Water,  J^e  ^'£  Rrats 
and    with    Fire-Engines,   and    Hackney  Coaches  and  proved   defi- 

Chairs.      The    Act   appointed  certain    Commissioners  cient,  an  Infor- 

*.  mation  and  Bill 

and    Trustees    for   effectuating  the    purposes    of  the  beinir  filed  by 

Act,  and  directed  them  after  setting  out  Highways,  some  of  the 
and  making  certain  Allotments,  to  set  out  all  the  J^©"  5ehaW''of*the^'* 
mainder  of  Bolton  Moor  in  Lots,  and  to  sell  and  demise  selves  and  the 
them  for  a  term  of  five  thousand  years,  reserving  a  Rent,  others,  against 
subject  to  the  immediate  payment  of  10/.  an  Acre,  and  gjoners    for  an 

out  of  the  Money  to  be  produced  thereby  to  defray  Two-  Account  of  the 

Rents,  alleging 
misapplication,  and  that  a  Rate  levied  was  unnecessary ;  held,  on  gene- 
ral demurrer,  1st,  that  the  Funds  constitute  a  Charity;  andsd,  that 
the  object  of  the  Suit  being  to  avoid  the  Rate,  the  Plaintiffs  had 
a  right  to  sue  on  behalf  of  themselves  and  the  other  inhabitants. 
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thirds  of  the  Expense  of  passing  the  Act,  and  the  Expenses 
of  the  Commissioners,  and  to  pay  the  Residue  into  the 
hands  of  a  Treasurer,  to  be  appointed  by  the  Trustees,  for 
the  uses  after  mentioned.  And  it  enacted,  that  the  Clerk  of 
the  Trustees  should  cause  regular  Entries  of  the  proceed- 
ings of  the  Trustees  to  be  made  in  Books  to  be  kept  for 
that  purpose,  and  that  such  Entries  should  be  evidence  in 
all  Courts,  and  the  Books  to  be  open  to  the  inspection  of 
all  persons  who  should  be  taxed  and  assessed  for  the  pur- 
poses of  the  Act.  The  Act  also  empowered  the  Trustees  to 
put  up  Lamp-posts  and  Irons  in  the  Towns  of  Great  and 
Little  Bolton,  and  to  contract  for  paving,  lighting,  and 
cleansing  the  Streets  of  those  Towns,  and  for  convey- 
ing Water  thereto,  and  for  appointing  Watchmen,  and  to 
build  and  provide  a  House  and  OflSces  for  the  use  of  the 
Peace  OflBcers  of  those  Towns,  and  to  make. Sewers 
and    Drains.       And    it    enacted    that    whenever    the 
Monies  coming  to  the  hands  of  the  Trustees  for  Great 
3olton,  from   the    Lands   and    Grounds    thereinbefore 
directed  to  be  sold,  should  be  insuflScient  to  defray  the 
Costs,  Charges,  and  Expenses  of  carrying  into  execu- 
tion the  purposes  of  that  Act  within  the  Town  of  Great 
Bolton,  then  and  in  every  such  case,  but  not  otherwise, 
it  should  be  lawful  for  the  said  Trustees,  once  in  every 
Year,  or  oftener  as  occasion  should  require,  to  ascertain 
the  sum  or  sums  of  Money  to  be  raised  by  Rates  or  Assess- 
ments on  the  several  Inhabitants  of  the  Town  for  the 
purposes  aforesaid,  and  to  raise  thereby  such  sum  or 
sums  of  Money,  from  time  to  time,  not  exceeding  in 
the  whole  the  sum  of  Two  ShiUings  and  Sixpence  in  the 
Pound  in  any  one  Year,  upon  the  several  Tenants  and 
Occupiers  of  all  Messuages,  Houses,  Warehouses,  &c. 
within  the  Town  of  Great  Bolton ;  and  power  was  thereby 
given  to  levy  these  Rates  and  Assessments  by  Distress. 
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The  Act  also  contained  a  power  to  the  Tnistees  to 
borrow  Mon^  at  Interest,  or  by  way  of  Annuity,  upon 
the  credit  of  the  Rents,  Rates,  and  Assessments  before 
mentioned,  the  sums  so  borrowed  to  be  applied  only  for 
the  purposes  of  the  Act.  It  hkewise  provided  that  if  the 
Rents  arising  from  the  allotments  of  the  Land  should 
be  more  than  sufficient  to  defray  the  Expenses  of  execut- 
ing the  purposes  of  the  Act  in  the  Tovm  of  Great  Bolton, 
and  there  should  be  no  Money  due  on  Mortgage  or  An- 
nuity, on  the  credit  of  the  Rents,  Rates,  and  Assess- 
ments, in  every  such  case  the  Overplus  remaining  in  the 
hands  of  the  Trustees  on  the  29th  of  September  in  every 
Year  should  be  by  them  paid  oyer  to  the  Overseers  of 
the  Poor  of  the  Town  of  Great  Bolton,  for  the  time  being, 
to  be  by  them  applied  in  the  same  manner  as  the  Rates 
for  the  reUef  of  the  Poor  within  the  Town.  The  Act 
contained  a  clause  enabling  the  Commissioners  to  sue 
and  be  sued  in  the  name  of  their  Secretary ;  and  also  a 
clause  giving  jurisdiction  to  the  Duchy  Court  of  Lancaster 
as  to  all  matters  of  a  Civil  nature  relating  to  the  purposes 
of  the  Act. 
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Another  Act  for  granting  further  power  for  improving 
the  Town  of  Great  Bolton  was  passed  in  the  57th  Geo.  3. 
By  this  Act  further  powers  were  granted  to  the  Trustees 
appointed  under  the  former  Act,  enabhng  them  to  re-sell 
certain  Lots  of  Bolton  Moor,  for  the  purposes  of  the 
Act ;  and  it  was  enacted,  that  no  person  should  act  in 
the  capacities  both  of  Clerk  and  Treasurer;  and  that 
the  Trustees  should  cause  a  Book  to  be  kept  by  their 
Clerk,  in  which  such  Clerk  should  enter  a  regular  Ac- 
coont  of  aU  sums  of  Money  paid  and  received  on  account 
of  the  two  Acts  of  Parliament,  and  for  what  the  Suiue 
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were  paid,  which  was  to  be  open  to  the  inspection  of  any 
person  who  should  pay  to  any  Rate  or  Assessment  to  be 
made  under  the  Act ;  and  all  such  persons  wei*e  to  be  at 
libeity  to  take  Copies  thereof  and  inspect  them. 

After  setting  forth  these  Acts,  the  Information  and 
Bill  stated,  that  the  Commissioners  and  the  Trustees 
had  proceeded  to  allot  and  dispose  of  Bolton  Moor, 
and  had  paid  over  into  the  hands  of  their  Treasurer 
large  sums  of  Money  produced  from  that  source;  but 
had  expended  these  Sums  in  a  manner  which  the  Plain- 
tiffs could  not  discover;  and  had  not  applied  them  for  the 
purposes  required  by  the  Acts  of  Parliament:  That  the 
Sums  received  for  Rents  of  the  Allotments  were  very 
large,  and  were  suflScient  for  the  purposes  of  the  Act, 
without  borrowing  any  Money  or  levying  any  Rate  ;  but 
that  no  Accounts  had  been  kept  or  entered  in  Books 
according  to  the  directions  of  the  Act  of  Parliament : 
That  the  Defendants  had  refused  to  allow  th&  Plaintiffs 
to  inspect  their  Books,  and  that  the  Clerk  of  the  De- 
fendants had,  under  their  directions,  refused  such  In- 
spection: That  the  Defendants  had  misapplied  the  funds 
received  under  the  Acts  of  Parliament,  and  had  alleged 
that  the  Funds  received  from  the  Rents  were  insufficient 
for  the  purposes  of  the  Act,  and  imposed  upon  the  In- 
habitants of  Great  Bolton  a  Rate  of  Sixpence  in  the 
Pound  under  the  powers  conferred  by  the  Acts,  and  had 
issued  Warrants  of  Distress  to  levy  this  Rate. 

The  Information  and  Bill  charged  that  no  Rate  was 
necessary;  that  this  was  the  first  Rate  which  had  been  im- 
posed under  the  authority  of  the  Act,  and  that  it  had  been 
imposed  by  a  very  small  majority  of  the  Trustees,  and 
since  it  had  been  imposed  that  several  of  the  Trustees 
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had  declared  that  no  such  Rate  was  iftcessary.  It 
therefore  required  the  Trustees  to  discover  how  the 
Funds  had  been  appUed  by  them,  and  insisted  that, 
under  the  circumstances  mentioned,  the  Defendants 
should  be  prevented  fVom  enforcing  the  Rate,  and 
charged  that  they  had  no  other  means  of  preventing  the 
Warrants  of  Distress  for  levying  the  Rate  from  being 
executed,  but  by  the  interference  of  this  Court. 
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The  prayer  was.  That  the  Trust  Funds  vested  in  the 
Defendants  might  be  administered  under  the  direction 
of  the  Court:  That  an  Account  might  be  taken 
of  all  the  Estates,  Rents,  and  Property  vested  in  the 
Defendants  under  the  Acts  of  Parliament  set  forth 
in  the  Information,  so  far  as  those  Acts  related  to  the 
Town  of  Great  Bolton  ;  and  also  an  Account  of  all  Pay- 
iQtots  duly  made  by  the  Defendants;  and  that  it  might 
be  declared  that  the  Defendants  were  personally  Uable  to 
pay,  and  might  be  decreed  to  pay  what  should  be  found, 
upon  taking  the  Accounts,  to  have  been  improperly  ex- 
pended by  them;  and  that  it  might  be  declared  that  the 
Rate  or  Assessment  mentioned  in  the  Information  ought 
not  to  be  raised,  and  ought  to  be  quashed;  and  that  the 
Defendants  might  be  restrained  by  Injunction  from  issu- 
ing any  warrants  of  Distress  for  levying  the  Rate. 

To  this  Information  and  Bill  the  Defendants  put  in 
k  general  demurrer  for  want  of  Equity. 


Mr.  Home  and  Mr.  Pemberton  for  the  Demurrer: — 

I.  No  six  individuals,  nor  any  ntimber  of  individuals,, 
have  a  right  to  institute  such  a  Suit  as  this.  The  ques- 
tion is  one  of  the  greatest  importance.     In  a  Case  lately 
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before  the  Lord  Chancellor,  Jones  v.  Del  lUo,  where 
certain  Subscribers  to  the  Peruvian  Loan  filed  a  Bill  on 
behalf  of  themselves  and  all  other  persons  Subscribers  to 
the  Loan,  for  an  account  of  tho  Subscription  Monies,  and 
/to  rescind  the  Contract,  the  Lord  Chancellor  held  that 
a  Party  was  not  entitled  thus  to  assume  the  chaisicter  of 
representative  of  all  the  Subscribers,  and  had  no  right  to 
maintain  such  a  Bill.  Upon  the  present  case  it  must  be 
decided,  whether  any  Five  or  Six  Paupers  in  a  Town  have 
the  right  to  institute  a  Suit  on  behalf  of  themselves  and 
the  People  of  the  Town,  against  all  the  principal  Inha- 
bitants, touching  any  Assessments  for  local  and  public 
purposes  ? 

II.  The  Funds  in  this  Case  are  not  a  Public  Charity. 
Attorney  General  v.  Brown  (a).  In  that  Case  the  Court 
went  a  great  way  to  hold  that  Funds  arising  under  an 
Act  of  Parliament,  and  appUcable  to  a  pubUc  purpose, 
were  Charitable  Funds.  But  in  this  Case,  where  the 
Funds  in  respect  of  which  alone  the  Plaintiffs  are  inter- 
ested, arise  merely  from  an  Assessment  under  the  autho- 
rity of  an  Act  of  ParUament,  for  the  purpose  of  improve- 
ing  a  Town,  it  is  going  a  step  farther  than  any  authority 
warrants  to  consider  it  as  the  case  of  a  PubUc  Charity. 

III.  If  there  has  been  such  misconduct  as  the  Infor- 
maition  alleges,  the  proper  course  was  to  take  proceed- 
ings at  Law,  and  not  to  come  to  the  Court  of  Chancery. 
Besides  these  objections,  the  clauses  in  the  Act  of  Par- 
liament which  give  jurisdiction  to  the  Duchy  Court  of 
Lancaster,  and  which  direct  that  the  Commissioners  shall 
sue  and  be  sued  in  the  name  of  their  Treasurer,  who  is 


{a)  I  IS  wan.  '2()5» 
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the  party  possessed  of  all  the  Funds,  are  strongly  against 
the  right  to  institute  such  a  Suit  as  the  present. 

Mr.  Hari  and  Mr.  Spence  for  the  Relators  and 
Plaintiffs: — 

I.  The  main  question  is,  whether  the  subject  of  this 
Suit  is  not  a  Charitable  Institution,  in  the  enlarged  sense 
in  which  this  Court  considers  the  term  Charity  ?  Accord- 
ing to  all  the  principles  on  which  this  Court  acts,  and 
according  to  all  the  authorities  on  which  those  principles 
have  been  stated  and  recognized,  this  must  be  held  to  be  a 
general  Charitable  Institution,  in  which  all  the  Inhabit- 
ants of  the  Town  of  Great  Bolton  are  interested.  In 
Hawse  V.  Chapman  {b),  where  a  Testator  gave  by  his  Will 
portions  of  his  Property  to  his  Executors,  to  be  by  them 
converted  into  Money,  and  directed  certain  Payments  to 
be  made  out  of  the  Money  so  to  be  produced,  and  went 
on  in  these  words,  "  And  in  the  next  place,  my  will  is, 
that  the  Residue  of  the  Money  be  appropriated  to  the  im- 
provement of  the  City  of  Bath,  and  be  placed  by  my 
Executors  in  the  Bank  of  Messrs.  Hothouse  8^  Co.  in 
this  City,  at  the  rate  of  three  per  Centum  per  Annum, 
and  that  it  shall  be  be  drawn  out  of  the  said  Bank  as  the 
Improvements  shall  require."  Lord  Rosslyn  declared  that 
these  words  constituted  a  Charitable  Bequest.  It  is,  there- 
fore, clearly  established,  that  a  gift  by  an  Individual  of 
Funds  for  the  improvement  of  a  Town,  constitutes  « 
Charity.  But  it  was  not  necessary  that  the  Fund  should 
proceed  from  the  gift  of  an  Individual,  provided  it  were 
applicable  for  a  general  public  purpose.  Here  there  was 
a  general  dedication  of  the  Property,  which,  though  it 
flowed  from  the  Parish  at  large,  was  as  much  a  Chari- 
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table  Institution  as  if  it  proceeded  from  One  IndiTidual. 
The  Case  of  The  Elephant  and  Castle  Charity  {c\  is  of 
the  same  kind.  It  was  Common  Land  given  by  the  Lord 
of  the  Manor  for  the  maintenance  of  a  School;  yet  it  was 
never  thought  of  contending  that  it  was  not  within  the 
jurisdiction  of  this  Court  as  a  Charity.  If  Common  Lands 
dedicated  to  the  improvement  of  a.Town  be  a  Charity, 
there  can  be  no  doubt  the  Court  has  jurisdiction,  and  the 
Attorney  General  has  a  right  to  sue  in  this  Court  to  have 
it  properly  administered.    Gort  v.  Attorney  General  {d). 


II.  The  next  quesdou  raised  is>  whether  it  be  compe- 
tent to  add  individual  rights  to  the  general  right  of  the 
Charity,  so  as  to  seek  relief  in  respect  of  both  in  the 
same  Suit?  The  Case  of  Jones  v.  Del  Rio,  which  has 
been  mentioned,  has  no  application  and  involved  no 
question  as  to  a  general  right  or  a  public  institution. 
In  Adair  v.  the  New  River  Company  (e),  it  was  establish- 
ed, that,  where  Parties  are  so  interested  in  the  subject 
matter  of  a  Suit  that  it  would  be  imperfect  unless  they 
were  represented  before  the  Court,  but  are  so  numerous 
as  to  make  it  inconvenient  to  join  them  all  individually 
as  Parties,  the  Court  allows  a  sufficient  number  of  them 
to  be  made  Plaintiffs  and  Defendants,  as  on  behalf  of 
themselves  and  the  others.  All  that  the  Court  looks  to 
in  such  Cases  is  to  see  whether  there  be  a  sufficient 
number  of  Parties  to  enable  the  question  to  be  pr(^rly 
decided. 

The  other  objections  are  of  no  weight.  Could  it  be  said 
that  Replevin  would  be  a  remedy  against  the  Distresses 


(c)  Now  before  the  Lord  Chancellor.      {d)  6  Dow.  J  37. 

(«)  1 1  Ves.  419. 
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under  the  power  contained  in  these  Acts  ?  If  so  it 
could  only  be  by  having,  perhaps,  a  thousand  separate 
Repleyins,  and  having  a  Court  of  Law  to  pronounce 
upon  the  administration  of  Trust  Property. 

Mr.  PembertoH,  in  reply : — 

The  Acts  of  Parliament  can  not  be  so  construed  as  to 
constitute  the  Defendants  Trustees.  The  Acts  give  a 
discretion  to  them,  with  the  consent  of  the  Majority,  as  to 
the  mode  in  which  the  Funds  should  be  appUed  for  the 
benefit  of  the  Town.  It  might  be,  for  any  thing  that  now 
appears,  that  the  Majority  of  the  Inhabitants  concurred 
with  the  Defendants,  and  that  the  Plaintiffs  were  the 
enly  Inhabitants  who  made  any  objection.  If  that  were 
10,  it  would  be  impossible  to  say  that  this  Infoimaticm 
and  Bill  could  be  maintained. 

The  Vicb-Chancellob  : — 

This  is  an  Information  and  Bill  by  The  Attomq  Ge-^ 
neral  and  certain  persons,  on  behalf  of  themselves  and 
all  others,  who  are  assessed  to  a  Rate  made  under  the 
anthority  of  the  Defendants,  insisting  that  the  Defendants 
are  in  effect  Trustees  for  certain  Charitable  Purposes, 
with  power  to  make  the  Rate  in  question  only  in  case  the 
Charitable  Funds  are  insufficient,  and  that  the  Chari- 
table Funds  are  ample  for  the  purposes  required ;  and 
praying,  therefore,  amongst  other  things,  an  Account  of 
the  Charitable  Funds,  and  of  the  Application  thereof  by 
the  Defendants,  and  that  im  the  meantime  the  Defendants 
■lay  be  restrained  from  enforcing  the  Payment  of  the 
Rate  00  made  by  them.  T6  this  Bill  the  Defendants 
have  put  in  a  general  Demurrer,  and  the  first  point 
made  by  them  is,  that  the  Plaintiffs  to  the  Bill  have  not 
a  right  to  sue  on  behedf  of  all  other  persons  on  whom  the 
Rate  in  question  is  assessed ;  and  a  late  Case  of  Jonts 
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1834.  ^*  ^^  -^'^>  before  the  Lord  Chancellor,  is  cited  as  an 

' ^ '     authority  for  that  proposition.  There  the  Plaintiff,  being 

General       ^^^  ^^  ^^  Subscribers  to  the  Peruvian  Loan,  filed  a  BiU 

V.  on  behalf  of  himself  and  all  other  Subscribers  to  that 

Heblis.        Loan,  to  rescind  the  Contracts  of  Subscription,  and  to  have 

Where  the       ^^  Subscription  Monies  returned.  The  Lord  Chancellor 

object  of  a  Suit  held  that  the  Plaintiff  was  not  entitled  in  that  case  to 

inent  of  a  Rate  "^P^^^^^^  ^^  others  the  Subscribers,  for  that  it  did  not 

levied  on  the       necessarily  follow  that  every  Subscriber  should,  like  the 

IiAabitants  of  plaintiff,  wish  to  retire  from  the  speculation,  and  that 
a  Town,  all  the  ...  .  '^    . 

Inhabitantshav-  ^^^^T  individual  must  judge  for  himself  in  that  respect. 

jog  a  common  The  principle  of  that  case  has  no  application  here.  The 
the  Rate  anv  ^^j^^  ^^  ^^^  Bill  is  to  avoid  the  payment  of  the  Assess- 
one  or  more  of  ment  in  question,  and  every  individual  assessed  has  in 

them  may  sue     fj^^d.  respect  one  common  interest, 
on  behalf  of  ^ 

himself  and  the 

other  Inhabit-        The  next  and  most  important  point  made  by  the  De- 

fendants  is,  that  this  is  not  a  Case  in  which  a  Court  of 
Equity  has  jurisdiction  to  compel  an  Account.  It  must 
be  admitted  that  a  Court  of  Equity  has,  in  this  case,  no 
authority  to  compel  an  Account,  unless  the  Funds  in  ques- 
tion are  Charitable  Funds.  In  the  Case  of  the  Attorney 
General  v.  Brown,  which  has  been  much  referred  to  in 
the  argument,  I  had  occasion  to  consider  this  sort  of  sub- 
Funds  sup-     ject  very  fully.  I  am  of  opinion,  that  Funds  suppUed  from 

ffift  of  the  ^®  ^^^  ^^  ^^  Crown,  or  from  the  Gift  of  the  Legislature, 

Crown  or  of  the  or  from  Private  Gift,  for  any  legal,  public,  or  general  pur- 

Legislature,  or  ^q^  are  Charitable  Funds  to  be  administered  by  Courts 
of  private  per-  .  .  . 

8on8»  for  any      of  Equity.    It  is  not  material  that  the  particular  public  or 

legal  public  general  purpose  is  not  expressed  in  the  Statute  of  Eliza- 
Dow  are  Cna-'  ^^^»  ^U  other  legal,  public,  or  general  purposes  being 
ritable  Funds,  to  within  the  Equity  of  that  Statute.  Thus,  a  Gifttomain- 
b^  cSuS^r^  ^^  ^  preaching  Minister ;  a  Gift  to  build  a  Sessions 
I^uity.  House  for  a  County;  a  Gift  by  Parliament  of  a  Duty  on 

Coal  imported  into  Lc«id<xi,  for  th<e  purpose  of  rebuilding 
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St.  Paul's  Church,  after  the  Fire  in  London ;  have  all  been  iSa±, 

held  to  be  CharitaUe  Uses  within  the  Equity  of  the     ' "^ ' 

Statute  of  Elizabeth.  Ge^^uaI 

V. 

.    I  am  of  opinion  that  it  is  the  source  from  whence  the        <ti»*i'ii« 
Funds  are  derived,  and  not  the  mere  purpose  to  which 
they4U«  dedicated,  which  constitutes  the  use  charitable; 
and  that  Funds  derived  from  the  Gift  of  the  Crown,  or  the 
Gift  of  the  Legislature,  or  from  Private  Gift,  for  paving, 
lighting,  cleansing,  and  improving  a  Town,  are,  within  the  p  ^    "^rrlhl 
Equity  of  the  Statute  of  EUzabeth,  Charitable  Funds  to  for  a  public  or 
be  administered  by  this  Court.     But  where  an  Act  of  general  purpoie 
Parliament  passes  for  paving,  lighting,  cleansing,  and  im-  ^h^Uy  £^^ 
proving  a  Town,  to  be  paid  for  wholly  by  Rates  or  Assess-  Tlatesor  Assess- 
ments to  be  levied  upon  the  Inhabitants  of  that  Town,  the  ^a  of  R^Ua."^ 
Fands  so  raised,  being  in  no  sense  derived  from  Bounty  or  meat,  being  in 
Charity,  in  the  most  extensive  sense  of  that  word,,  are  not  ^!^  respect  de- 
Charitable  Funds  to  be  administered  by  this  Court.  Bountv  or  Cha- 

rity, it  is  not 
To  apply  these  principles  to  this  Case.    The  Funds  p    dt*   b   ad 
vested  in  the  Trustees  to  be  in  the  first  place  applied  in  ministered  by  a 
the  improvement  of  the  Town  of  Great  Bolton,  are  the  Courtof  Equity^ 
Purchase  Monies,  Rents,  and  Profits  of  a  certain  pcurt  of 
Bolton  Moor,  which  the  Commissioners  are  by  the  Act  of 
Parliament  authorized  to  sell  for  a  term  of  five  thou- 
sand years,  reserving  a  Rent.     Before  the  passing  of  this 
Act,  Bolton  Moor  was  the  property  of  the  Lords  of  the 
Manor  of  Bolton,  and  of  certain  Persons,  Owners,  and 
Proprietors  of  certain  Lands,  Messuages,  and  Tenements 
within  the  said  Manor,  who  had  Rights  of  Common  on  the 
Moor.     The  Act  of  Parliament,  with  the  consent  of  the 
Lords  and  Persons  having  rights  of  Conmion  on  the  Moor, 
dedicates  the  property  of  a  very  large  part  of  this  Moor 
to  the  improvement  of  the  Town  of  Great  Bolton.    This 
is,  in^ffect,  a.Gift  by  the  Lords  and  Persons  having  Rights 
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of  Common  for  the  public  purpose  of  improving  the  Town, 
and  the  Funds  given  are  therefore  Charitable  Funds  to 
be  administered  by  this  Court. 

It  was  said  that  the  Defendants,  the  Trustees,  do  not^ 
under  the  provisions  of  the  Statute,  possess  these  Funds, 
and  are  not  therefore  to  Account  for  them :  that  the 
Treasurer  alone  possesses  them.  Upon  looking  into  the 
provisions  of  the  Statute,  in  this  respect,  I  am  of  opinion 
that  the  Trustees  do  possess,  and  administer  these  Funds, 
and  are  accountable  for  them,  and  that  the  Treasurer  is 
merely  their  servant  (/). 

Let  the  Demurrer  be  over-ruled. 
(/)  See  Mitf.  PI.  3d  Edit.  137. 


1824. 
25th  June. 

Solicitor. 
Costs. 


Bill  filed  by 
a  Solicitor  on 
instructions  fur- 
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HALL  V.  BENNETT. 

1  HE  Bill  in  this  Case  had  been  dismissed  with  Costs 
for  want  of  ProBecution. 


The  Court  was  moved  on  behalf  of  Feavor  and  Mor- 

shall,  two  of  the  Defendants,  that  the  Solicitor,  who  had 

filed  the  Bill  for  the  Plaintiffs,  might  pay  the  Defendants 

^^.?®.^^"°^^*  their  taxed  Costs,  on  the  ground  that  the  Plaintiff  had 
without  any  ^ 

communication    absconded  eight  years  before  the  Bill  was  filed ;  and  that 

with  the  Plain-  (j^g  Solicitor,  who  filed  it,  never  had  any  conununication 
tiffhmiself,  be-      .^1   1  .  1  j-j      ^         •      ••  •    •     ^      ..•        r        i.* 

ing  dismissed      ^^^  ^'^^  ^^^  ^^  ^^^  receive  his  instructions  from  mm, 

¥rith  Costs ;  the  but  from  hia  Biodier-in-Law. 
Solicitor  order- 
ed to  pay  the  Costs,  it  appearing  that  the  Plaintif  bsd  absconded 
before  the  Bill  was^  filed. 
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Mr.  PemberUm,  for  the  Motion^  relied  on  Wilson  v. 
Wilson  (a)  and  White  v.  StofUey  (b). 

Mr.  Home,  for  the  Solicitor,  opposed  the  Motion. 

The  Vice-chancellor  ordered  the  Solicitor  to  pay  the 
Costs. 

Reg.  Lib.  A.  1823,  f.  1770. 


(a)  1  Jac.  &  Walk.  457. 


(6)  Ibid.  674. 
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SHACKELL  v.  MACAULAY. 

i  HIS  was  a  Bill  for  a  Discovery,  and  Commissions  to 
examine  Witnesses  abroad  in  aid  of  a  defence  to  two 
separate  Actions  for  two  separate  Libels  published  by  the 
Plaintiff.     The  Defendant  demurred  to  the  Bill. 

The  Bill  stated,  that  for  some  years  past  a  Weekly 
Newspaper  has  been  published  called  The  John  Btdt; 
that  in  the  latter  end  of  the  year  1823  a  controversy 
arose  respecting  the  state  and  condition  of  the  West  India 
Islands,  and  the  Slave  Population  there;  that  the  Plaintiff 
Skackell  had  published,  in  Tlie  John  Bull  Newspaper,  (of 
which  the  Plaintiffs  were  Proprietors),  divers  articles  of 
intelligence,  arguments,  and  observations  about  that  con- 
troversy ;  that  the  Defendant  took  an  active  part  in  that 
controversy,  on  the  side  opposite  to  that  advocated  by 
The  John  Bull  Newspaper;  that,  on  the  26th  of  October 
1833  an  Article  was  published  in  The  John  Bull  News- 
paper in  du^  woid3  and  figures  set  forth  in  the  Bill;  and 
thmt  on  the  gth  of  November  1 823  another  Article  waa 
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published  by  the  Plaintiff^  in  the  same  Newspaper,  in  the 
words  and  figures  also  set  forth  in  the  Bill. 

The  Bill  averred  that  the  several  Witnesses,  by  whose 
testimony  the  Plaintiffs  could  |f)rove  the  truth  of  the  Al- 
legations contained  in  those  Articles,  had  gone  abroad,  and 
that  after  they  had  gone  abroad  the  Defendant  com- 
menced two  several  Actions  at  Law  against  the  Plain- 
tiffs in  the  Court  of  Kings  Bench,  and  had  declared  in 
those  Actions ;  and  in  the  first  Count  of  the  Declaration 
filed  in  one  of  them,  complained  of  the  whole  passage 
published  on  the  26th  6f  October,  as  a  false,  scandalous, 
maUcious,  and  defamatory  libel  of  and  concerning 
him,  the  said  Defendant ;  and  in  the  2d,  3d,  and  4th 
Counts,  set  forth  particular  parts  of  the  passage,  and 
laid  his  Damages  in  that  x\ction  at  10,000/: — ^Thatby 
leave  of  the  Court  of  King's  Bench  the  Plaintiffs  pleaded 
divers  Pleas  to  this  Action,  in  justification  of  the  several 
Allegations  contained  in  the  passage  printed  on  the  26th 
of  October,  and  alleged  by  these  Pleas  that  the  several 
Allegations  in  the  passage  were  true :  That,  in  the  first 
Count  of  the  Declaration  in  the  other  Action  the  De- 
fendant set  forth  the  whole  passage  published  on  the 
gth  of  November,  and  charged  it  to  be  a  false,  scandalous, 
malicious,  and  defamatory  Libel  concerning  him  the 
Defendant;  and  in  the  2d,  3d, 4th,  5th, and  6th Counts, 
set  forth  particular  parts  of  the  passage,  and  laid  his 
Damages  in  this  last  Action  at  10,000/.;  and  that  the 
Plaintiffs,  by  leave  of  the  Court  of  King's  Bench,  pleaded 
several  Pleas  to  this  last  Action  in  Justification,  averring 
that  the  Allegations  contained  in  the  passage  complained 
of  were  true. 

The  Bill  then  set  forth,  by  way  of  Charge,  all  the 
Averments  contained  in  the  Pleas  of  Justification,  and 
charged  that  they  were  true ;  and  alleged  that  divers 
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Witnesses,  by  whom  alone  the  truth  of  the  Pleas  could  be 
proved,  were  abroad  on  the  West  Coast  of  Africa,  and 
in  the  West  Indies,  and  concluded  with  the  following 
Prayer : — 

''  That  the  said  Defendant  may  make  a  full  discovery 
of  the  matters  aforesaid,  and  that  one  or  more  Commis- 
sion or  Commissions  may  issue  out  of  this  Court  for  the 
examination  of  Witnesses  residing  on  the  West  Coast  of 
Africa,  or  in  the  West  Indies,  or  other  parts  beyond  the 
Seas,  out  of  the  jurisdiction  of  this  Court,  as  to  the 
Beveral  matters  aforesaid,  with  all  proper  and  usual  direc- 
tions in  that  behalf;  and  that  the  Plaintifis  may  have 
the  benefit  of  the  Testimony  of  such  Witnesses  re- 
spectively on  the  trial  of  the  said  Actions.  And  that, 
in  the  meantime,  the  Defendant  may  be  restrained,  by 
the  Order  and  Injunction  of  this  Court,  from  further 
proceeding  in  the  said  Actions,  and  each  of  them,  and 
from  all  other  proceedings  at  Law  against  the  Plaintiffs 
.or  any  or  either  of  them,  in  regard  to  the  matters 
aforesaid.'^ 

To  this  Bill  the  Defendant  put  in  the  following  De- 
murrer: — 

**  This-  Defendant,  by  protestation.  Sec.  and  for  cause 
of  Demurrer  sheweth  that  the  said  Complainants  have 
not  in  and  by  their  said  Bill  shown  any  Right  or  Title 
to  the  Discovery,  or  to  the  Commission  and  Injunction, 
thereby  sought ;  and  for  further  cause  of  Demurrer  this 
Defendant  sheweth  that  the  Discovery  and  Commission 
by  the  said  Bill  sought  relate  to  several  distinct  matters 
by  the  said  Bill  alleged  to  have  been  pleaded  by  the 
said  Complainants  to  two  several  and  distinct  Actions  at 
Law,  in  the  said  Bill  alleged  to  have  been  commtoced 
by  this.  Defendant  against  the. said  ComplainamtK,  and 
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ivhieh  two  seret^  Actions  appei¥  by  the  Mdd  Bill  to 
late  to  ^eVerd  and  distinct  matters,  and  to  be  fimnded 
oti  "several  and  distinct  causes  of  Acti<»i>  and  such  ae- 
veral  and  distinct  Matters  so  pleaded  by  the  said  Coln- 
plainants  to  the  said  two  sevei'al  Actions  ought  not  to 
have  been  joined  together  in  one  ^ill :  yrher%t6ie,  and  for 
other  causes  apparent^  Stc." 


The  D^QduiTer  now  came  on  to  be  argued. 

Mr.  Pepys  and  Mr.  Gurratt,  for  the  Demurrer  :— 

The  fii-st  ground  on  whieh  this  Demurrer  is  to  be  sup- 
^rted  is  the  same  which  was  relied  on  in  the  Cltse  •f 
Tkbrpt  V.  Mtxaulatf  (a).  But  as  the  decision  in  that  Case 
ji  under  appeal,  the  poi^t  is  hot  how  insisted  upon  liert. 


2d.  This  Bill  is  multiftinous,  i^astnuch  as  it  pmys 
Discovery  and  Commissions  tb  exaiiiEiin«  Witnessii^s  in  Sid 
or  a  Defe'nce  to  two  separate  and  distinct  A^tiOfiSs  at  La^. 
The  Bill  seeks  to  have  separate  C^ommissions  tW  Ae  ^tr 
amination  of  Witnesses  in  two  different  quarters  of  the 
globe,  in  Africa,  and  in  America,  A  Bill  of  this  kind 
clearly  comes  within  the  accurate  definition  of  ikiultiftii- 
musness,  given  in  the  judgment  in  Salvidge  v.  Hgfd§{b). 
A  Commission  to  examine  Witoe^es  in  AfricOy  under 
tins  Bill,  cannot  be  to  elcamine  &em  in  aid  of  the  De- 
fence to  both  the  Actions.  The  object  of  the.  Bill  is  to 
mlible  the  Plaintiff  in  this  Oouft  to  go  to  Trial  in  two 
separate  Actions.  The  Colnmissioii  in  aid  of  the.Defmee 
to  one  of  the  Acftions  may  be  retumed  in  a  sh(^tar  tiiae 
than  that  in  aid  of  the  Dcfence^to  the  other ;  and  tbe  vary 
Witnebs^  whose  depctokions  may  have  been  read  %m 


{%)  i$.»fid«l.!ii«. 
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tnridenoe  in  the  first  Action,  may  be  in  this  oountry  at  the 
tune  of  the  trial  of  the  last  Actioga,  in  which  their  testi- 
momy  is  alao  to  be  received.  Andetippose  the  Injunction 
pmyed  by  this  Bill  were  ^nted,  how  could  it  be  dis- 
scdved  as  to  one  of  the  Actions  and  ccmtinued  as  to  the 
either?  There  are  matters  mixed  up  in  those  Actions 
which  are  perfectly  separate  and  distinct*  Where  mat- 
ters are  j(Mned  in  the  same  Bill^  which  require  the  pub* 
lioation  of  the  depositions  of  the  same  Witnesses  at  one 
time,  and  other  depositions  by  than  at  a  subseqaent 
time,  it  has  been  decided  that  tiie  Bill  is  multifarious^ 
Dew  V.  Clarke  (c),  is  a  Case  almost  directly  in  point; 
•ad  in  the  decision  of  the  present  Case  the  Defendant 
only  aslu  for  the  application  of  the  same  principle  en 
which  the  Court  then  proceeded.  The  object  of  the 
Plaintiff  in  this  Court,  in  joining  bodi  Actions  in  one 
BiH,  18  plainly  to  delay  and  embarass  the  Defendant* 
Bis  Answer  may  be  a  con^plete  discovery  as  to  all 
sought  in  defence  of  .one  of  the  Actions;  yet  the  Bill  is 
so  Iramod  as  to  delay  the  trial  of  that  Action  till  the 
letum  of  tlie  Commission.  The  Actions  at  Law  are 
met  by  separate  Pleas,  ayerring  the  truth  of  the  separate 
Allegations.  If  separate  Commissions  are  to  issue  as 
io  each  Action^  there  can  be  no  reason  for  mixing  up 
both  in  the  aame  Bill. 
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Hie  Solicitor  General,  Mr.  Sugden^  and  Mr.  Wakis^ 
^W,  for  the  Bill:— 

The  question  now  raised  is,  whether  a  person  in  the 
sitaation  ^  this  Plaintiff  is,  as.Qgaineft  one  and  the  same 
Sefimdaist,  to  be  compellod  to  -file  two  sepamfee  Bills  ?  At 
i#W'dlffeieat  ielmies  ai^d  diffeoent  loirt»lts4)etweoii'tiiie 
same  parties  may  be  joined  in  one  Indictment  or  Action,  It 


(fi)  Ante  VtA.  h  108. 

•  1 


Shackell 

V. 
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1894.  would  be  a  reproach  to  Courts  of  Equity  if  they  compelled 

a  Plaintiff  to  file  two  separate  Bills  as  to  matters  which 
might  be  joined  in  one  Action  at  Law.  Such  a  Case  as 
Macaulay.  this  does  not  come  within  the  definition  of  multifarious- 
ness, hi  Lord  Redesdale^sTteBtise.  He  defines  it  to  be  {d), 
"to  demand  by  one  Bill  several  matters  of  different 
natures  against  several  Defendants."  One  term  of  this 
definition  is  wanting  here :  there  are  not  several  Defen- 
dants, but  only  one.  And  even  if  it  be  considered  that 
there  are  several  matters  included  in  the  same  Bill,  they 
are  matters  of  the  same  nature,  and  therefore  not  within 
the  other  term  of  the  definition,  which  extends  only 
to  several  matters  of  a  different  nature.  It  will  be  very  dif- 
ficult, if  not  impossible,  to  show  any  Case  in  whi^h,  even 
where  there  are  distinct  matters  included  in  the  same 
Bill,  it  has  been  held  multifarious,  if  the  parties  were  the 
«ame,  or  there  was  only  one  Defendant.  The  policy  of 
the  Court  is  against  allowing  Suits  to  be  split  where  the 
object  can  be  attained  by  one  Bill.  In  Purefoy  v.  Pure- 
foy  (e),  the  Court  expressed  itself  very  strongly  against 
the  splitting  of  Suits.  Kensington  v.  White  (J^,  is  a  Case 
much  stronger  than  the  present.  There  a  Bill  was 
•filed  by  seventy-four  Plaintiffs,  who  were  Underwriters, 
against  various  Defendants,  praying  Discovery  and  Com- 
missions in  aid  of  a  Defence  to  four  separate  Actions 
at  Law.  The  Policies  in  that  case  were  distinct,  and 
made  upon  different  Voyages.  But  the  Court  of  Exche- 
quer there  held  that  the  inconvenience  in  such  cases, 
where  the  parties  to  all  the  Actions  were  the  same,  was 
greater  in  compelling  the  Defendants  at  Law  to  split 
their  Case  into  separate  Bills,  than  in  praying  for  several 
Commissions  in  aid  of  the  Defence  to  separate  Actions. 


{d)  Mitf.  PI.  147.  3d  edition.  (<?)  1  A'em.  28. 

(/)  3  Price,  1G4. 
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The  whole  course  of  authorities  is  in  favour  of  such 
Bills,  and  it  is  every  day's  practice  where  Underwriters 
are  sued  on  Policies  to  file  such  Bills.  Wherever  the 
Actions  at  Law  are  of  such  a  nature  as  that  they  could 
be  consolidated,  one  Bill  in  Equity  for  Discovery  is 
enough,  and  such  a  Bill  may  be  maintained  even  before 
the  Actions  are  consolidated.  In  Kensington  v.  White, 
four  of  the  Actions  had  been  tried  separately.  Where 
there  are  several  Actions  at  Law  by  and  against  the  same 
Parties,  of  such  a  nature  that  there  may  be  the  same  plea 
and  the  same  judgment  in  each,  the  rule  in  the  Courts 
of  Law  is  to  allow  the  Actions  to  be  consolidated.  Cecil  v. 
Srigges  (g),  Brown  v.  Dixon  (A).  The  authorities  and  the 
rules  of  the  Courts  of  Law  on  this  point  are  accurately 
stated  in  Serjeant  Williams'  note,  2  Saunders,  117.  It  is 
a  mistake  to  say  that  the  Actions  brought  by  the  Defen- 
dant in  this  Case  are  Actions  for  Libels.  There  can  be 
no  such  Actions.  They  are  both  Actions  on  the  Case  for 
Damages  in  respect  of  injury  alleged  to  be  sustained 
from  the  publication  of  two  Paragraphs  in  the  same 
Newspaper,  both  relating  to  the  same  controversy. 
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The  Vice-Chancellor  : — 

This  Bill  is  not  framed  upon  the  principle  thai  dis- 
tinct Commissions  should  issue  as  to  each  Action ;  but 
means  to  include  the  Defence  to  both  Actions  in  the 
same  Commission  or  Commissions.  I  remember  no 
dase  in  which  this  has  been  before  attempted ;  and  it 
would  lead  to  manifest  injustice.  Whether  the  Defendant 
might  or  might  not  have  brought  one  Action  in  respect 
of  both  the  alleged  Libels  is  immaterial.  He  has,  in 
fact,  brought  two  Actions,  and  is  entitled  to  call  upon 


(g)  2T.  R.  639.        (A)  1  T.  R.  27+- 
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the  Plaintiffs  in  Equity  for  a  separate  Defence  fo  each. 
But  if  the  same  Commission  is  to  furnish  the  Defence 
for  both  Actions^  then  the  Plaintiff  at  Law  is  necessarily 
delayed  froili  proceeding  in  either  of  the  Actions,  until 
the  Defendants  are  prepared  for  their  Defence  in  both. 

But  there  is  still  a  more  important  consideration.  The 
depositions  taken  upon  the  Commission  or  Conmiissions/ 
must  be  published,  and  used  at  the  trial  of  that  one  of  the 
two  Actions  which  first  takes  place;  though  it  may 
happen  that  the  Witnesses  in  the  second  Action  may 
come  within  the  jurisdiction  before  the  trial  of  such 
seoond  Action  takes  place  :  and,  if  that  should  ndt 
happen,  yet  the  premature  pubUcation  of  this  testimony^ 
which  is  opposed  to  all  the  principles  of  the  Courts 
would  be  manifestly  dangerous  to  truth  and  justice^ 
upon  the  trial  of  £he  second  Action. 


It  is  said,  these  inconveniences  would  be  avoided  by 
granting  distinct  Conunissions  as  to  each  Action.  I 
have  already  observed  that  this  Bill  is  not  framed  with 
that  view.  It  is  not,  however,  pretended  that  any  such 
thing  was  ever  done ;  but  it  is  said  the  Court  may  make 
a  new  precedent.  At  this  time  of  day  a  Judge  wOUld 
hesitate  much  befcm  he  made  a  new  precedent ;  becau^ 
the  strong  pi'esumption  is  that  a  precedent  is  not  to  h% 
found,  not  by  reason  that  it  never  suited  a  Plaintiff  be* 
fore  to  call  for  it,  but  because  it  was  not  consistent  witk 
the  principles  of  the  Court. 

If  a  BUI  could  be,  and  were  framed,  so  as  to  put  m 
distinct  Case  in  iesae  upon  «ach  Cause  of  Action,  etiU 
there  would  be  this,  injustice  to  the  Defendant,  that  he 
must  wait  for  his  Costs  upon  tlie  fitBt  Commission  until 
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tbs  return  of  the  second ;  and  all  tkis  novelty  19  to  be  ig^^. 

introduced  for  no,  substa^itial  advantitge  to  the  PlaintiQ*, 
who  would  save  but  little  by  stating  his  distinct  Cases 


V.       . 

Shacicbll 

V. 

in  the  wpie  BiU» instead  of  stating  them  in  separate  Sills.     Macaulat. 


The  Report  of  the  Case  of  Kensington  v.  White  is  too 
loose  to  afford  any  principle ;  and  under-writing  Causes 
are  not  to  be  reason^  ui)on  as  furnishing  general  rules. 

Demurrer  allowed. 


MARSH  V.  WELLS. 


189^4. 
30th  June. 

V ' 


Elizabeth  baynard  by  hei  wiu  gave  her      j^^^ 

Freehold  and  Leasehold  Estates^  the  latter  of  which  she  Tenant  Jbr  life 
held  under  a  Lease  for  twenty-one  years  from  the  Dean  ^^^  Remainder^ 


man. 


and   Chapter  of  Hochester,    to    William  Pemble  and 
Bachael  his  wife,  for  their  lives,  and  the  life  of  the  sur-    .  The  Rever- 
vivor  of  them ;  and  she  gave  all  her  Estate,  both  Free-  ij^^i^jg  ^j^  ^^ 
hold  and  Personal,  to  George  Marsh,  the  PlaindfPs  Father,  privity  of  the 

his  Heirs,  Executors,  Administrators  and  Assigns,  and  Tenant  for  Life,  , 

®  renewed  the 

appointed  him  and  the  Plaintiff  Executors  of  her  Will.  Lease  in  his  own 

The  Testatrix  died  in  the  year  1797.  Upon  her  decease  name,  and  cove- 
WUUam  Pemble  entered  into  the  Possession  of  the  Free-  Jhe  Premises.**'^ 
hold  and  Leasehold  Estates,,  and  continued  in  such  Pos-  Held  Uiat  he 

session  until  his  decease.     In  the  year  1798,  seven  years  ^  ^®j     ^?^' 

J  1^  '  J         sidered  as  hav- 

of  the  Term  of  twenty- one  years  being  expired,  a  re-  ing  entered  into 
aewed  Lease  was,  with  Pemble's  consent,  taken  in  Uie  ^e  Covenant 
names  of  the  Plaintiff  and  his  Father.    In  1800,  the  Tenant  for  Life 
Plaintiff's  father  died,  having  devised  and  bequeathed  and  that  the  lat- 
aU  his  ml  and  personal  Estate  to  the  Plaintiff,  and  ap-  f Jwe^JflW^ 
{Minted  him  his  Exeputor.    In  the  years  1805,  1812,  pidations  occa- 
and  i8io>  renewed  Leases  were  taken,  with  Pemble'^  sioned  by  his 
consent,  in  the  Plaintiff's  name,  and  the  Plaintiff  cove-  "epair.  *"' 
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nanted  to  keep  the  Buildings  and  Fences  on  the  Pre- 
mises in  Repair.  Upon  every  renewal,  Pemble  and  the 
Plaintiff  paid  the  Fine,  in  certain  proportions  agreed 
upon  between  them.  In  1823  Pemble  died  intestate: 
the  Defendants  were  his  Administrators. 

Some  years  befm^  his  decease  the  Plaintiff  had  in- 
formed him,  by  letter,  that  he  expected  the  Freehold 
Estate  to  be  kept  in  proper  tenantable  Repair,  and 
requested  him  to  consider  that  Communication  as  due 
notice  thereof.  Pemble*s  Solicitor  answered  this  letter, 
and  said  that  Pemble  accepted  it  as  legal  Notice  re^ 
specting  the  Repairs  of  the  Freehold  Estate,  and  would 
give  due  attention  to  it;  but,  notwithstanding,  both 
the  Freehold  and  Leasehold  Estates  were,  at  Pembl^s 
decease,  in  a  dilapidated  state.  In  consequence  of  this, 
a  meeting  took  place  between  the  Plaintiff  and  the  De^ 
fendants,  at  which  a  Surveyor  was  appointed  on  each  side 
to  ascertain  the  Expense  of  making  the  necessary  Re- 
pairs, with  power  to  them  to  appoint  an  Umpire.  The 
Surveyors  accordingly  appointed  an  Umpire,  but,  before 
any  Survey  was  made,  the  Defendants  revoked  the 
authority  given  to  their  Surveyor  and  the  Umpire,  upon 
which  the  Plaintiff's  Surveyor  and  the  Umpire  proceeded 
to  survey  the  Buildings  and  Fences,  and  estimated  the 
Expense  of  the  Repairs  at  630/.  10  s.  and  made  a  report 
to  that  effect. 

The  Bill,  after  stating  as  above,  prayed  that  it  might 
be  declared,  that  the  Plaintiff  was  entitled  to  a  Com- 
pensation out  of  Pemble*B  Personal  Estate,  for  the  Repairs 
which  Pemble  ought  to  have  done  upon  the  Freehold  and' 
Leasehold  Estates,  and  that  it  might  be  referred  to  the 
Master  to  inquire  and  state  what  Sums  would  be  necessary 
for  putting  the  Estates  into  a  tenantable  and  proper  state 
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of  Repair,  and  that  such  Sums  might  be  ordered  to  be  1824. 

paid  to  the  Plaintiff  out  of  Pembk's  Pei-sonal  Estate. 

To  this  Bill  the  Defendants  put  in  a  general  Demurrer 
for  want  of  Equity. 

Mr.  Koe  in  support  of  the  Demurrer: — 

This  is  not  like  the  case  of  a  Tenant  for  Life  bene- 
fiting himself  by  the  Commission  of  Waste,  as  by  cutting 
Timber.  This  is  a  mere  Case  of  Permissive  Waste. 
There  are  many  Cases  that  show  that  the  Executors  of 
a  person  who  has  been  guilty  of  Permissive  Waste  are 
not  liable.  Gibson  v.  Wells  (a),  Heme  v.  Bembow  (6), 
Turner  v.  Buck  (c),  Ijinsdowne  v.  Lansdowne  (d).  It  was 
optional  on  the  part  of  the  Plaintiff  to  take  the  renewed 
Leases.  He  could  not  have  compelled  the  Tenant  for  Life 
to  take  them :  but  he  considered  the  renewing  of  the 
Leases  to  be  for  his  own  benefit. 

Mr.  Sugden  and  Mr.  Wilbrahum  in  support  of  the 
Bill  :— 

The  Plaintiff  in  this  Case  was,  during  the  life  of  the 
Tenant  for  Life,  a  Trustee  only.  The  Rents  were  received 
by  the  Tenant  for  life.  The  Plaintiff,  upon  taking  the 
Renewals,  entered  into  onerous  Covenants  to  peiibrm 
certain  Obligations,  not  for  the  benefit  of  himself  alone, 
but  for  the  benefit  and  with  the  privity  of  the  Tenant  for 
Life.  Those  Covenants  were  broken  during  the  posses- 
sion of  the  Tenant  for  Life.  Then  ought  not  his  Estate 
to  defray  part  of  the  Damages?  Suppose  that,  instead 
of  having  a  partial  interest,  he  had  been  entitled  to  this 
Property  absolutely,  and  the  Plaintiff  had  entered  into 
the  Covenants,  he  must  have  indemnified  the  Plaintiff 

(a)  1  New  Rep.  390. 

ih)  4  Taunt.  764  ;  see  also  Jones  v.  Hilly  7  Taunt.  392. 

(c)  23  Vin.  Ab.  523.  ((/)  i  J-  &  W,  522. 
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for  any  Damage  sustained  by  breach  of  the  Covenantsi, 
before  he  could  call  for  an  Assignment.  What  difference 
can  it  make  in  this  respect,  whether  he  is  entitled  to  the" 
entire  or  the  absolute  Interest  in  the  Property?  The 
Covenants  were  entered  into  by  the  Plaintiff  as  a  Trustee; 
and,  as  it  was  done  with  the  privity  and  consent  of  the 
Tenant  for  Life,  they  were  in  equity  his  Covenants,  and 
might  have  been  enforced  against  him.  The  Case  qt 
Turner  v.  Biick  was  decided  upon  the  ground  that  the 
Jointress  had  entered  into  no  Covenant  to  repair;  here 
there  was  such  a  Covenant. 


This  Bill  charges  that  the  Defendants  did  acquiesce 
in  the  Plaintiff's  demand,  and  appointed  a  Surveyor  to 
meet  the  one  appointed  by  the  Plaintiff,  and  that  they 
had  a  meeting,  but  that  the  Defendants  afterwards 
revoked  their  appointment.  This  part  of  the  Case  calls 
for  an  answer ;  and  the  Demurrer  must  be  over-ruled 
upon  this  as  well  as  upon  the  grounds  before  stated* 

The  Vice-Chancellor: — 

The  Plaintiff,  during  the  life  of  W.  Pemble,  was,  ia 
effect,  the  Trustee  of  these  Pi-emises  for  W,  Pemble,  and 
was  so  constituted  by  his  consent.  The  Covenant  of 
the  Pef§ndant  to  keep  the  Premises  in  Repair  is,  during 
the  life  of  W.  Pembk,  to  ba  considered  as  entered  inte 
by  the  Plaintiff  oa  the  behalf  and  at  the  request  of 
W.  Pembk ;  and  the  Plamtiff  ip  plainly  therefore  entitle4 
to  be  indenmified  out  of  the  Assets  of  W.  Pcmbh  for 
W.  Pemble's  breach  of  that  Covenant.  It  can  make  m> 
difference  in  this  principle^  that  the  Plaintiff  upon  tbf 
death  of  W.  Pemble  became  entitJp4  to  tbe  beneficial 
Interest  in  the  remainder  of  the  Lease. 

P«murrer  over-fukd. 
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1894. 
30th  June. 


1  HE  Bill  was  filed  by  Weld  and  Louther,  on  behalf  of       Pleading. 
themaelyes  and  all  other  the  joint  and  separate  Creditors        ParHes. 
of  Bell  and  Wilkinson,  against  Botiham,  Barclay  and     ^  Bill  to  carry 
Bowcn^t,  who  were  Trustees  for  Payment  of  Bell  and  the  Trusts  of  a 

WUIdmon's  Debts,    and    against  Bell  and    Wilkinson  Creditor's  Deed 

®  into  execution, 

themselves.  may  be  filed  on 

behalf  of  all  the 

It  stated  that  in  1819  Wilkinson  became  indebted  to  ^^^  ^  ^^^ 
the  Plaintiffs,  who  were  then  in  Partnership  as  Tailors,  only,  where 
on  his  separate  account,  in  123/,  for  goods  sold  and  de-     t^/j^^rf'  j 
liyered :    That  Wilkinson  and  Bell  were  then  in  Partner-  but  were  very 
ship  as  Merchants  and  Ship  Owners :  That  they  after-  numerous, 
wards  became  insolvent:  That  a  Deed  dated  the  27th  of 
June  1820,  was  made  between  Be// and  Wilkinson  of  the 
ist  part,  one  Adam  Bell  of  the  2d  part,  the  persons 
whose  Names  were  subscribed  and  Seals  affixed,  (being 
CSreditors  of  Bell  and   Wilkinson)  of  the  3d  part,  and 
Bonham,  Barclay  and  Rowcro/l,  of  the  4th  part;  by 
which  Bell   and   Wilkinson  covenanted  with   Bonham, 
Barclay  and  Rowcroft  to  do  all  necessary  acts  for  vesting 
their  joint  and  separate  Estates  in  Bonham,  Barclay  and 
Rowcroft,  and  to  enable  them  to  convert  such  Estates 
into  Money ;  and  it  was  thereby  covenanted,  between  all 
the  Parties  to  the  Deed,  that  Bonham,  Barclay  and  Row^ 
crafi  should  stand  possessed  of  the  Monies  which  they 
shcNild  receive  by  such  conversion,  upon  trust  to  distribute 
flie  same  amongst  the  jomt  and  separate  Creditors,  in 
•uch  shares,  order  and  course  of  priority  as  they,  with 
Teference  Iq  the  nature  and  amount  of  the  claims  and 
securities  of  the  Creditors,  should  think  propes'*     The 
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Bill  further  stated  that,  in  pursuance  of  the  Trusts  of 
this  Deed,  the  Trustees  had  taken  possession  of  the  joint 
and  separate  Estate,  but  had  not  applied  it  according  to 
the  Trusts,  but  had  paid  it  over  to  Bell  and  Wilkinson, 
and  had  thereby  been  guilty  of  a  breach  of  trust.  It 
prayed  for  an  Account  of  the  joint  and  separate  Estates 
possessed  by  the  Trustees;  that  they  might  be  held  per- 
sonally responsible  for  such  parts  as  they  had  paid  over 
to  Bell  and  Wilkinson ;  and  that  the  Estates  of  Bell  and 
Wilkinson  might  be  applied,  in  pursuance  of  the  Trusts 
of  the  Deed,  in  payment  of  the  Debts  due  to  the  Plain- 
tiffs and  the  other  joint  and  separate  Creditors. 


The  Defendants  Bonham  and  Barclay  demurred  to 
the  Bill,  because  the  persons  who  were  parties  to  the 
Deed  of  the  3d  part  were  not  made  Defendants  to  it. 

Mr.  Tinfiey,  in  support  of  the  Demurrer,  said  that  all 
the  Creditors  were  not  made  parties  to  the  Bill,  although 
they  were  scheduled  Creditors,  and  parties  to  the  Deed ; 
and  that  no  reason  was  stated  for  the  omission.  He 
admitted  that  the  Bill  was  filed  by  the  Plaintiffs  on  be- 
half of  all  the  Creditors ;  but  he  said  that  some  of  them 
were  joint  and  others  separate  Creditors ;  and  that  one 
at  least  of  each  class  ought  to  have  been  brought  before 
the  Court,  and  he  cited  Cockburn  v.  Thompson  (a). 

Mr.  lynch  supported  the  Bill ;  and,  in  answer  to  a 
question  put  by  the  Vice-chancellor,  said  that  there 
was  no  allegation  in  the  Bill  that  the  Creditors  were 
numerous,  but  that  they  appeared  to  be  so  by  the  Deed. 


(a)  16  Ves.  331.  See  also  Meux  v.  Malthy.  7  Swans,  'in* 
WeaU  V.  West  Middx.  Waiermrhs  Compy.  l .  J.  &  W.  358, 
and  Baldwin  v.  Ltmrcnce,  ante^ 
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The  Vice-Chancellob  : — 

I  am  of  opinion  that  it  was  not  necessary  to  make  a 
joint  Creditor  of  A.  and  B.,  or  a  separate  Creditor  of  A- 
a  party  to  this  Suit«  and  that  the  Plaintiff  being  a  sepa- 
rate Creditor  of  B.  is  entitled  to  represent  all  who  claim 
imder  this  Deed,  although  they  do  not  all  claim  in  the 
same  order.  If  there  be  special  circumstances  in  this 
Case  which  make  it  fit  that  the  joint  Creditors  of  A. 
and  B.,  or  the  separate  Creditors  of  A,,  should  be  more 
distinctly  represented  in  taking  the  Accounts  before  the 
Master,  a  proper  application  must  be  made  to  the  Court 
for  that  purpose  after  the  Decree.  With  respect  to  the 
objection  that  the  Plaintiff  has  not  alleged  that  the  Parties 
to  the  Deed  are  numerous,  the  Court  being,  from  the 
statement  of  the  Deed  in  the  Bill,  virtually  in  the  posses- 
sion of  the  Deed  and  its  Schedule,  sees  for  itself  that  the 
Parties  are  much  too  numerous  to  make  it  practicable  to 
prosecute  a  Suit,  if  they  are  all  made  Parties. 


ATTORNEY  GENERAL  v.  COMBER.  ^g 

1  &  3  July. 

Joseph  comber  by  his  WiU  bequeathed  as  fol-        Chiirity. 

lows: —  

Bequest  to 

«  Whatsoever  there  may  be  from  the  Property  now  Q^^J^f  ^ 
in  Chancery  belonging  to  the  late  Cleophus  Comber,  Parish  of  JL. 
my  Father,  now  to  me,  one  fourth  to  my  Uncle  William  ^^^^  ?  ?J^n^ 
Kebejf,  one  fourth  to  the  Widows  and  Orphans  of  the  qu^it 
Parish  of  lAndfield,  Sussex,  the  remaining  half  to  my 
Unde  Charles  Camber.** 

The  Information  in  this  Case  prayed  that  it  migh^  be 
declared  that  this  Bequest  to  the  Widows  and  Orphans 
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of  the  Parish  of  Lindfield,  was  a  valid  Bequest  to  a 
Charitable  Use.  It  appeared  that  the  aaoount  of  the 
Property  was  likely  to  be  so  very  small  that,  if  the  Cha- 
ritable Bequest  were  held  to  be  good,  it  could  not  ba 
enough  to  form  a  permanent  Fund,  but  must  be  tht 
subject  of  immediate  distribution. 

Mr.  Hart  and  Mr.  Cooper,  for  the  Inf<Mrmation,  cited 
Attorney/  General  y.  Peacock  (a),  Aiiowej^  General  v» 
Clark  (iX  West  v.  Knigbi  (c). 

Mr.  Home,  Mr.  Sugden,  and  Mr.  Ching,  for  the  De- 
fendant, insisted  that  it  was  not  a  personal  Gift  to  the 
Widows  and  Orphans,  and  that  the  description  of  the 
persons  was  too  general  and  uncertain. 

The  Vice-Chan CELLOR : — 

A  Gift  to  the  Widows  and  Orphans  of  the  Parish  of 
Lindfield,  could  not  in  its  nature  have  proceeded  irom 
motives  of  personal  bounty  to  particular  individuals  ^  it 
must  have  proceeded  from  general  benevolence  towards 
two  classes  of  persons  who  were  su^ring  under  a  com- 
mon circumstance  of  destitution  or  privation,  and  is 
necessarily  to  be  confined  to  such  of  those  two  classes 
who  are  within  the  scope  of  general  benevolence.  I  muBt 
act  upon  this  Bequest,  as  if  the  expression  had  been  to 
tiie  Poor  Widows  and  Orpkuns  of  Lin^eld.  Declare 
.this  to  be  a  Charkable  Use. 


This  Court  ddth  declare  ^hat  the  -specific  Beqafist  of 
the  fourth  part  of  the  Property^  mefltioBed  4n  ^the  DSoslsa- 
tor's  Will,  to  the  Widows  and  Orphans  of  the  Parish  of 

(s)  Tinch.  345.      (i)  Amb,  4S2.        {e)  l  Chs.  Ca.  134. 
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Lmdfield,  Sussex,  is  a  good  Charitable  Bequest^  and  doth 
order  and  deeree  that  it  be  refeited  to  Mr.  Dowdeswtlly 
one  of  the  Masters  of  this  Courts  to  inquire  of  what  such 
Prop^^  consist^,  afid  to  take  an  Aceount  of  such  part 
tlM^tof  as  hath  come  to  the  hands  of  the  Defendant 
Comber,  or  iany  person  or  persons  by  his  order,  ix  for  his 
118^,  and  to  ascertain  the  Value  thereof;  and  in  order  there- 
to the  Psuties  ate  to  produce  before  the  said  Master,  upon 
oath,  all  Books,  &c.  And  it  is  ordered,  that  the  said 
Matter  do  appoint  proper  persons,  belonging  to  the 
Parish  ojf  Lmdfield,  to  be  the  Trustees  of  the  Charity 
Pted.     Futther  Directions  and  Costs  reserved. 

Reg.  lib.  A.  1823.  f.  1651. 
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IjY  the  Decree  on  further  directions,  it  was  ordered 
that  the  Master  should  tax  the  Defendant  his  Costs,  and 
that  the  Defendant  should  retain  them  out  of  the  Balance 
certified  by  the  Master  to  be  in  his  hands,  and  pay  the 
Residue  into  the  Bank  to  the  credit  of  the  Cause.  Under 
this  Decree  the  Defendant  had  been  twice  served  with  a 
Warrant  to  bring  in  his  Costs  to  be  taxed,  but  without 
effect. 

Mr.  Roupell,  for  the  Plaintiff,  now  moved  that  the 
Defendant  might  be  ordered  to  pay  the  whole  of  the 
Balance  into  the  Bank.  But  the  Vice-chancellor  refused 
the  Motion,  saying  that  it  sought  to  alter  the  Decree  made 
upon  further  directions,  and  that  the  proper  course  was, 
is  %iove  thflCt  Ae  Defendant  mighty  within  a  limited  tune, 
Wvgih  j^  BiU  €f  Costs  to  be  taxed. 


i8tt4^ 
od  July. 

ProcUoe^ 

Where  a  Decree 
orders  the  De- 
fendant to  re- 
tain his  Costs, 
when  taxed,  out 
of  the  Balance 
in  his  hands,  and 
pay  the  Residue 
into  Court,  if 
the  Defendant 
delay  to  get 
his  Costs  taxed, 
the  Plaintiff 
must  move  that 
he  may  bring 
in  his  Bill  of 
Costs  to  be 
taxed  within  a 
limited  time, 
and  not  that  he 
may  pay  in  the 
whole  Mlance. 
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FAIRFIELD  v.  WESTON. 

5th  JuiV  ^^  Plaintiff  was  entitled  to  an  Annuity  granted  to 

^■^ V him  by  the  Defendant  Weston,  and  charged  upon  ccf- 

Ttmber.  ^^[^  Estates,  part  of  which  was  described  as  Woodland, 
Whether  the  ^^  which  Weston  was  Tenant  for  Life,  unimpeachable  of 
Grantor  of  on  waste,  and  further  secured  by  a  demise  of  the  Estate  to 
ed  upon'the**^^'  ^  Trustee  for  a  term  of  Years.  The  Bill  was  filed  against 
Rents  and  Pro-  Weston  and  the  other  Incumbrancers  on  the  Estate, 
wUh  the  ^^^'  ^^^^^  charges  were  subsequent  to  the  Plaintiff's.  After 
demise  to  a  ^^  Order  obtained  by  the  Plaintiff  for  the  appointment 
Trustee,  has  a  of  a  Receiver,  the  Defendant  Weston,  who  was  abroad. 
Timber  for  his  ^"^^g^  ^^^  intervention  of  an  Agent,  sold  some  Timber 
own  use  and  standing  upon  the  Estate,  to  George  Marshall,  who  pro- 
tote  1^  ^'  ceeded  to  cut  it.  A  supplemental  Bill  was  filed  against 
adequate  to  the  Marshall  for  an  Injunction  to  restrain  him  from  carrying 
P"y°J^*®^^c  off  the  Timber  already  cut,  and  from  cutting  any  more 
i^^_S,j^   '^        Timber.     It  appeared  that  the  yearly  amount  of  the 

various  Incumbrances  on  the  Estate  considerably  ex- 
ceeded the  yearly  Rents  and  Profits.  A  Motion  was 
now  made  for  the  Injunction,  and  also  for  a  reference 
to  the  Master,  to  inquire  whether  it  was  for  the  benefit 
of  the  Incumbrancers  that  the  Contract  with  MarshaU 
should  be  performed ;  and,  if  the  Master  should  be  of 
opinion  that  the  Contract  should  be  performed,  then  that 
Marshall  might  proceed  in  the  cutting  of  Timber  accord- 
ing to  his  Contract,  on  his  undertaking  to  pay  the  Price 
into  Court  to  the  credit  of  the  Cause. 

\ 

Mr.  Ching  for  the  Motion. 

Mr.  Sugden  and  Mr.  Witham,  for  the  Defendant  fTci- 
ton,  insisted  that  the  Rents  and  Profits  upon  which  tlie 
Annuity  was  charged  did  not  include  the  Profits  of  the 
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Timber,  and  the  right  to  cut  and  sell  Timber  remained  1824. 

in  the  Defendant  Weston.  ^      "^        ' 

Fairfield 

r. 
Mr.   Merivale,   Mr.   Parker,   Mr.    Lynch,   and   Mi-        Weston. 

Richards,  for  the  other  Parties. 

The  Cases  cited  as  to  the  right  to  cut  Timber,  were 
Bray  v.  Tracy  (a),  Newdigate^s  Case  (6),  Gill  v.  Pin- 
don  (c),  Comyns*s  Digest  (d),  Davis  v.  Duke  of  Marl- 
borough (e). 

The  Vice-Chancelloh  : — 

The  question  is  not  whether  the  Annuitant  or  the 
Trustee  of  his  Term  has  a  right  to  cut  Timber;  but 
whether,  the  Timber  being  cut  by  the  Grantor,  the  An- 
nuitant has,  or  not,  a  right  to  be  paid  out  of  the  price,  as 
a  part  of  the  Profit  of  the  Estate  charged  with  the 
Annuity.  The  Trustee  not  being  unimpeachable  of 
Waste  clearly  cannot,  as  a  Termor,  cut  the  Timber.  I 
rather  apprehend  that  the  general  charge  of  the  An- 
nuity upon  the  Rents  and  Profits  of  the  Estate  would 
include  the  Profits  of  Timber,  unless  the  word  Profits 
is  upon  the  whole  Deed,  having  reference  to  the  uses 
of  the  Term,  to  receive  here  a  more  limited  sense.  But 
this  is  not  the  proper  season  to  enter  more  fully  into 
this  question. 

The  Receiver  is,  as  between  the  parties  to  the  Suit,  to 
be  considered  as  appointed  from  the  date  of  the  Order 
of  Reference  to  the  Master ;  and  after  the  date  of  that 
Older  the  Defendant  Weston  was  not  at  liberty  to  exer- 

(a)  Sir  W.  Jones,  51.       {b)  Moot,  7a.        (c)  Gary,  90. 

{d)  Waste  (C.  5.)  (0  s  Swan.  131. 

Vol.  II.  H 
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cise  any  right  of  ownership  upon  the  Estate,  withput 
the  authority  of  the  Court.  The  interest  of  the  InoiW- 
brancers  requires  that  Marshall  should  be  at  liberty  to 
prooeed  in  tJxQ  cutting  of  the  Timber :  but  I  will  aecure 
the  Price  in  order  that  the  right  ;to  the  Valye  may  be 
decided  upon  the  hearing  of  the  supplemental  Suit. 

By  an  arrangement  between  the  Parties  Marshall  ym- 
dertPo)i  to  ,pay  the  Pric^  of  .the  Timber  into  Court. 

"  All  Parties  by  their  Counsel  waiving  the  inquiry 
whether  the  Contract  for  the  sale  of  Timber,  entered  into 
by  the  Defendant  J.  W.  Weston,  by  his  Agent,  and  m  the 
Pleadings  mentioned,  is  a  fair  Contract,  jEind  such  as  ou^t 
to  be  carried  into  effect,  this  Court  doth  order  that 
the  Defe9dj^nt,  G/eorge  Marshall  be  at  liberty  to  repiore 
t)ie  rest  of  the  Oak  Timber  trees  felled  and  now  remainr 
ing  in  ^d  upon  the  Estate  and  Premises  in  the  Plead- 
ings mention/sd,  with  the  bark,  lops,  and  tops  thereof; 
ai>d  it  is  ordered  that  the  said  George  Marshall  do  pay 
the  Amount  of  the  valu^itioA  of  the  Tipiber,  in  the  Pl^ul- 
iii^  mpntionedf  majcing  the  deduction  allowed  by  the 
Contr^t  in  case  of  payment  before  the  29th  of  September 
next,  the  B^idue  pf  such  Amount  to  be  yerified  by  a^- 
dayit,  in^to  the  Bank,  with  the  privity  of  the  Accounkffii 
General  in  trust  in  this  Cause,  &c." 

Reg.  Lib.  A.  1823.  f.  1542. 
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NOEL  V.  LORD  WALSINGHAM.  1824. 

5th  July. 

JdY  the  Marriage  Settlement  of  Paul  Cobb  Methuen,       Poriiotu. 
Esq.  the  Father  of  the  Plaintiff  Mrs,  Noel,  dated  in     Satitfaclwn. 
April  1776,  certain  Manors  and  other  Hereditaments      A  Father  be- 
in  the  Counties  of  Wilts,  Gloucester  and  Somerset,  were  ing  Tenant  for 

conveyed  to  the  use  of  Paul  Cobb  Methuen  during  his  \^^^  «nder  hig 
^  =         Marriage  Set- 

natural  life^  with  remainder  to  the  use  of  Trustees  to  tlement,  wiUi 

preserve  contingent  remainders,  with  remainder  to  the  poj'^er  to  ap- 
uae  of  certain  other  Trustees,  for  the  Term  of  five  hun-  ^  which  his 
(bed  years,  and^  subject  thereto,  to  the  use  of  the  first  younger  Chil- 
and  other  Sons  of  the  Marriage  successively  in  tail  male,  rf  ^  ^^J^  ^ 
with  divers  remainders  over.    The  Trusts  of  the  Term  of  be  raised  for 

five  hundred  years  were,  in  case  there  should  be  two  or  J^®*5  Portions, 

havmff  ex- 
more  Children  of  the  Marriage  other  than  an  eldest  or  erciswl  the 

only  Son,  to  raise  the  Sum  of  15,000/.  for  their  Portions,  power  by  his 
in  «Hich  Shares  and  Proportions  as  Paid  Cobb  Met/men  2e1^>rovi^' 
ibpnkl^  by  any  Writing  und^r  his  hand  and  seal,  or  by  sion  for  one  of 

i4f  last  Will  and  Testameot,  or  any  CJodicil  thereto,  his  Daughters, 

took  a  Release 
WP^^>  ^^»  ^^  default  of  SHcfa  i^ppointmept*  to  be  f^^j^^  ^^r  of  her 

IQyu^ly  divided  amongst  ^e^^;  the  Sh^ea  to  become  Portion,  and  by 
mtod  i|t  Ae  i^u^  f«eripda»  but  nplb  to  be  payable  yokedthea^'. 
liPtil  ^\%  mpnths  jifter  Urn  ^^eiiase  of  Paui  Cobb  Mgik¥^,  pointment  in 
tn^  ^]^  ti>  be  paid  if  itj^  InteFpat  fraai  hi§  defi^  ify^  his  Will,  so  far 

Ih^  isate  ^  four  p^  PWt.  Bfwr  «»»«•  %«i  POt  90fmT»  her.  Held^that 

ISllpa  Paui  Q>bb  M$tkmH  fhamVl  by  wnting  luidec  bi^  her  Share  did 

hip4  *reci  s^cb  Ppi?tioB^,  or  Wy  V^  thereof,  ^  fet  S^g  *  Freehdd, 

liipill^  9^^  pai4  in  hia  Ufetiiove.    Provided  that,  if  Paul  or  belong  to 

Olik  Methuen  shi?ul4  in  Im  hfetioie  giy^  «p  adyaace  |}^  ^^^^j*"^ 

iu|t9  qf  fcMT  any  Child  or  CbiWreuL  of  the  Marriag^  that  the 'other 

entitled  i^  Pprfap^  m^  ^  lV¥^  Qf  the  Tew  »f  ^W  younger  Chil- 

hundred  years,  any  sum  or  sums  of  Money,  Lands,  Tene-  titledTo  die"" 

loents.  Goods  or  Chattels  for  or  towardik  Ae  advance-  whole  Fund. 
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1824.  ment  and  preferment  of  such  Child  or  Children  respec- 

tively  in  Marriage,  or  otherwise,  then  such  sum  and 

sums  of  Money,  egfid  the  value  of  such  Lands,  Tenements, 

Lord  Goods  and  Chattels,  should  be,  and  be  deemed,  accounted 

Walsinoham.  j^jjJ  ^j^^^  j^g  ^^  f^^  p^j^^  jf  i^gg^  and,  if  as  much  or 

more,  for  the  whole  of  the  Portions  and  Provisions  before 
provided  and  appointed  to  be  raised  to  and  for  him, 
her  or  them  respectively,  unless  Paul  Cobb  Methuen 
should  by  writing  under  his  hand  signify  and  declare 
tlie  contrary. 

There  was  issue  of  the  Marriage  four  Sons  and  five 
Daughters ;  (that  is  to  say),  the  Defendant  Paul  Methuen 
the  eldest  Son,  Charles  Lucas  Methuen,  John  Andrew 
Methuen,  Matilda  Lady  Walsingham,  Catherine  MdtUda 
Plumptree,  the  Rev.  Thomas  Anthony  Methuen,  the  PJam- 
tiff  Cecilia  Penelope  Noel,  Gertrude  Grace  CfBryen  and 
Ann  Christian  Methuen. 

Paul  Methuen,  the  Father  of  Paul  Cobb  Methuen,  by  his 
Will  dated  the  i  oth  of  April  1 793,  devised  certain  Manors 
and  Hereditaments  to  Trustees,  upon  trust,  upon  the  re- 
quest of  Paul  Cobb  Methuen,  to  sell  and  dispose  thereof, 
and  upon  the  receipt  of  the  Purchase  Money,  to  pay  the 
sum  of  20,000  Z.  amongst  the  younger  Sons  of  Paul  Coib 
Methuen,  in  case  they  should  attain  the  age  of  twenty-oae 
years,  in  such  Shares  vis  Paul  Cobb  Methuen  should 
think  fitting;  and  he  thereby  declared  that  the  20,600/. 
when  <so  paid  to  such  younger  Sons,  should  be  accepted 
by  them  in  full  satis&ction  of  their  Shares  of  the  sum 
of  15,000/.  provided  for  the  Portions  of  the  younger 
Children  of  Paul  Cobb  Methuen  by  his  Marriage  Settle^ 
ment,  and  that  the  15,000/.  should  then  be  left  to  be 
shared  amongst  his  remaining  younger  Children. 

In  1795  the  Testator  died. 


CASES    IN   CHANCERY.  lOi 

Previons  to  the  Marriage  of  Lord  and  Lady  Wahing-  1:30^^ 

kam,  Paul  Cobb  Methuen,  by  an  Indenture  dated  the    *         '        ' 

12th  of  May  1804,  appointed  that  the  sum  of  3,000/.  ^ 

should  be  Lady  Walsingham*^  Share  of  the  15,000/-  I-omd 

Walsikgham^ 

By  a  Deed-poll,  dated  the  17th  of  May  1804,  and 
executed  by  Lord  and  Lady  Walsi/igham  and  Paul  Cohk 
Methuen,  in  consideration  of  certain  sums  of  Money 
having  been  advanced  and  paid,  or  secured  to  be  paid, 
by  Paul  Cobb  Methuen  on  Lady  WalsinghanCs  Mdrriage, 
to  her  Husband  and  the  Trustees  of  her  Marriage  Settle- 
ment, the  sum  of  3,000/.  so  appointed  in  favour  of  Lady 
Wakingham,  and  all  Interest  she  or  her  Husband  might 
claim  in  respect  thereof,  was  assigned  to  Paul  Cobb 
Methuen,  his  Executors,  Administrators  and  Assigns, 
absolutely. 

Ann  Christian  Methuen  died  intestate  in  the  lifetime  of 
her  Father,  having  previously  attained  the  age  of  twenty- 
one  years ;  and  the  Defendant  Paul  Methuen,  after  his 
Father's  decease,  took  out  Letters  of  Administration  to 
her  Estate. 

Paul  Cobb  Methuen,  by  his  Will  dated  the  1 2th  of 
October  1 8og,  directed  the  Estates  and  Hereditaments  out 
of  which  the  20,000  /.  was  to  be  raised,  to  be  sold,  and  the 
Trustees  to  stand  possessed  of  the  Purchase  Money  iipon 
trust,  as  to  the  sum  of  1 ,000  /.  part  thereof,  for  his  second 
Son  Thomas  Anthony  Methuen,  his  Executors,  Adminis- 
trators and  Assigns,  to  be  paid  immediately  aft^r  his 
decease;  and,  as  to  the  sum  of  9,000/.,  in  trust  for  his 
third  Son  Charles  Lucas  Methuen  J  and,  as  to  the  sum  of 
10,000/.,  in  trust  for  his  youngest  Son  John  Andrew 
Methuen,   And  he  thereby  directed,  in  further  pursuance 
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i8!24.  of  ^6  ^^  of  P^^i  Methuen,  that  the  1 5,000 /•  by  liis 

Marriage  Settlement  directed  to  be  raised  and  paid  imtA 
his  younger  Children,  should  be  paid  to  his  Daugbten 
Lord  only,  except  Lady   WaUingham  (and  to  whom  on  hu 

Walsingham.  Marriage  he  had  paid  the  sum  of  7,000/.  in  lieu  of  any 

Share  she  might  have  been  entitled  to  of  the  sum  of 
15,000/.)  in  equal  Shares  and  Proportions^  and  Ib  such 
manner  as  the  same  was  directed  to  be  paid  to  his  younger 
Children  by  his  Settlement. 

By  a  Deed-poll  dated  the  15th  of  June  i8i3,v!rAom0« 
Anthony  Metkuen,  in  consideration  of  a  sum  of  MoiiC|y 
advanced  and  secured  to  him  by  Paul  Cobb  Methuen,  fe- 
leased  unto  Paul  Cobb  Methutu  and  his  Heirs  all  his 
Right,  Title  and  Interest  in  and  to  the  Manors  and 
other  Hereditaments  comprised  in  tlie  Settlement  aad 
Will  of  Paul  Methuen,  and  charged  with  the  payment  of 
his  Portion  as  one  of  the  younger  Children  of  Paul  Cobb 
Methuen. 

By  a  Deed-poll  dated  the  31st  of  March  1815,  Gtt- 
trude  Grace  Methuen,  afterwards  Lady  Edward  C^Bryen^ 
in  consideration  of  10,000/.  secured  for  her  by  Paul  Cobb 
Methuen,  released  to  Paul  Cobb  Methuen  and  his  Heira 
all  her  Right,  Title  and  Interest  in  or  to  the  Manors  and 
Hereditaments  comprised  in  the  Settlement  charged  with 
the  payment  of  her  Portion  as  one  of  the  younger  Chil* 
dren  of  Paul  Cobb  Methuen ;  so  that  neither  she,  her 
Heirs,  Executors,  Administrators  or  Assigns,  nor  aay 
other  person  or  persons  in  trust  for  her  or  them,  or  in 
her  or  their  name  or  names,  or  in  the  name,  right  or  stead 
of  her  or  any  of  them,  might,  by  virtue  of  such  lodoi- 
tnres,  or  by  any  other  ways  or  means  whatsoeTor,  there- 
after b«v«  or  demand  any  Right,  Title  or  Interest  oC  IDf^ 
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or  oat  of  tTO  same  Manere^  MesiHiages,  Lamls  or  Hefe-  ^ v ' 

ilitttments  m  respect^  of  her  Share  or  Proportion  of  sncJh  ^o^** 

mm  or  suihb  of  Money^  so  directed  to  be  raised  for  such  i^^^^^ 

prioriBioii  2»  aforesaid^  but  that  she,  her  Heirs,  Exe^u-  Walsivgham. 
toffi^  Adminifltrators  or  Assigns,  aind  every  of  them, 
amt>afi  and  every  person  or  persons  whoinsoever  claim- 
ing by,  ft&tn,  through  or  under  her  or  them;  from  all 
Estate,  Right,  Title,  Property,  Claim  or  Doftiand,  of,  in, 
toorottt  of  the  same  Manors,  Messuages,  Lands,  Here- 
ditaments and  Premises,  ot,  any  of  them,  or  any  part 
thereof,  should  be  thereby,  for  ever  excluded  and  de- 
barred. 

Paul  Cobb  Methuen  made  a  Codicil  to  his  Will,  dkted 
the  1st  of  April  1815;  and,  after  reciting  bis  Will,  and 
an  Indenture,  whereby,  in  contemplation-  of  the  then> 
inlieoded  Marriage  between  his  Daughter  Gertrude  Oraee 
with  Lord  Edward  (yBryen,  i04>oo7.  had  been  paid  to 
her>  or  for  her  benefit,  as  a  Marria^  Portion,  be,  in 
CQosideration  of  such  provision  so  made  for  his  Daughter 
Getrttmde  Groee,  did  thereby  revoke,  annul  and  make 
voM  the  direction  and  appotntment  so  by  him  hefatt 
made*  in  and  by  his  Will  or  otfierwise,  with  respect  to 
thasum  of  15,000^  so  fiur  only  as  respected  his  Daughter  * 
€im$rwdeGraee  and  h^  Share  or  Proportion  of  the  same 
wipeclively,  but  not  furHier  or  otherwise  with- respect 
la  JiiB  other  Daughters,  except  Lady^  Wabinghanu 

Pmtl  Cobb  Mkthun  died  acwietime  in  the  year  1816 ; 
aiid^  after  faia  decease.  Administration,  with:  his^  Wili  and 
CiNlieil  anaeaBed,  was  granted  to  the  Defendant  Fmi 
his  ddest  Son,  and  residua^  Legatee. 


tkn,  Noet  and^  Mrs;  Plumptree  married  after  tireir 
FaOte^dteth. 


I 

1 
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1824.  '^^^  2*^  charged  that,  under  the  circumstances  be- 

' ^^ '    fore  stated,  the  Plaintiff,  Mrs.  Noel,  became  entitled  to 

^^  *         share  with  her  sister  Mrs.  Plumptree,  in  the  whole  of  the    . 
Lord  15,000/,  together  with  Interest  after  the  rate  of  four  per 

>V  AL8INGHAM.  ^gjj^^  p^^  annum  from  the  decease  of  PaiU  Cobb  Methuen,   . 

in  equal  Moieties :  And  it  prayed  that  the  Trustees  of  » 
the  term  of  five  hundred  years  might  be  directed  to  raise 
the  15,000/.  in  pursuance  of  the  Trusts  of  the  Settle- 
ment; and  that  Mrs.  Noel  might  be  decreed  to  be  entitled  > 
to  a  Moiety  of  that  Sum,  with  Interest  after  the  rate . of  ^  > 
four  per  cent,  from  her  Father's  decease.  ,     - :  -. 

The  Defendant  Paul  Methuen,  by  his  Answer,  sub- 
mitted that  Mrs.  Noel  was  not  entitled  to  share  with 
Mrs.  Plumptree  in  the  15,000/.,  in  equal  Moieties,  for  that 
Thomas  Anthony  Methuen,  not  having  received  an  ade-». 
quate  or  reasonable  Share  with  his  other  younger  Brothers  1 
out  of  the  20,000/.  nor  having  made  any  election  to  ac- 
cept that  provision  in  lieu  of  the  provision  made  for  him  : 
by  the  Settlement,  was  entitled  to  share  with  his  four 
Sisters  in  the  12,000/.,  being  so  much  of  the  15,000/.  as< 
remained  after  the  appointment  of  the  3,000/.  to  Lady.. 
Walsingham ;  and  that,  being  so  entitled,  Thomas  Anthomf  . 
Methuen,  in  consideration  of  a  sum  of  Money  advanced  . 
to  him  by  Paul  Cobb  Methuen,  by  the  Deed-poll  of  the  ' 
i5thdayof  June  181 3,  assigned  to  Paul  Cobb  M^huemJl. . 
his  Right  and  Interest  both  in  the  20,000/.  and  1 5,000  L,^ 
and  that  thereupon  the  same  fell  into  and  formed  part  of 
Paul  Cobb  Methuen^s  residuary  personal  Estate,  and  then 
belonged  to  him  the  Defendant  Paul  Methuen  as  Paul 
Cobb  Methuen*B  Executor  and  residuary  Legatee.  -  And  . 
he  insisted  that,  in  consequence  of  the  Release  or  Assign-  . 
ment  made  by  Lady  Edward  CfBryen  to  Paul  Cobb 
Methuen,  and  also  of  the  revocation  contained  in  the 
Codicil  as  to  her  Share,  Mrs.  Noel  and  Mrs.  Plumptree 
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became  entitled  to  Two-thirds  only  of  the  3,000  /.  in  equal         ,  g,^ 
^laies,  and  that  the  remaining  Third,  in  consequence  of.  ^ 


the  revocation  contained  in  the  Codicil,  fell  into  the  re- 
sidae  of  the  Testator's  personal  Estate ;  and  that,  as  to  Lord 
the  Sum  of  12,000/.,  Two-thirds  thereof,  after  deducting  Walsihoham. 
3400/.,  the  Share  of  Thomas  Anthony  Methuen,  were 
divisible  between  Mrs.  Noel  and  Mrs.  Plumptree  in  equal 
Shares ;  and  that,  of  the  remaining  3,200  /.,  2,400  /.  being 
the  amount  of  the  original  Share  of  Lady  Edward 
(fBryen,  by  virtue  of  the  Release  or  Assignment  became 
the  property  of  the  Testator,  and  fell  into  the  residue  of 
his  personal  Estate,  to  which  he  the  Defendant  Paul 
Meihuen  was  entitled  as  aforesaid;  and  that  800 /.,  the 
lonainderof  the  12,000/.,  being  left  altogether  unap- 
pointed,  became  divisible  between  the  personal  Repre- 
sentative of  Paul  Cobb  Methuen,  as  the  Assignee  of. 
Tlunnas  Jnthony  Methuen,  Mrs.  Plumptree,  Mrs.  Noel 
and  the  personal  Representative  oiAnn  Christian  Methuen , 
in  equal  Shares. 

The  Defendants  Charles  Lucas  Methuen  and  John 
Ambrew  Methuen  by  tlieir  Answer  said  that,  in  consequence 
of  the  appointment  made  to  them  by  Paul  Cobb  Methuen, 
of  the  sums  of  9,000/.  and  10,000/.  out  of  the  20,000/.. 
bequeathed  by  the  Will  of  Paul  Methuen,  and  which 
they  had  agreed  to  accept  in  lieu  of  their  Share  in  the 
pumsion  made  for  them  by  the  Settlement,  they  claimed 
BQ  Right  or  Interest  in  or  to  the  15,000/. 

The  Defendant  P^iti/JIft/t/miiy  Methuen  was  the  eldest 
Son  of  the  Defendant  Paul  Methuen,  and  as  such  was 
entitled  to  the  first  Estate  of  inheritance  in  the  premises. 
He,  by  his  Answer,  insisted  tliat  by  virtue  of  the  two 
Deeds-poll  or  R^eases  made  by  Thomas  Anthony  Methuen 
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1824.         and  Lady  Edward  (yBfjen,  tiieir  Shares  in  the  1 5^000  f. 


VkizL         ^®^®  reJeased  to  Paul  Cobb  Methuen,  as  the  Own^of* 
V.  the  fVeehold  of  the  Hereditaments  oat  of  which'  liiat 

LOKD         g^jjjj  ^^  ^  Y}e  rsdsed;  and  that  therefore  those  Shares 
''"""""""•  became  whofl,^  extinguished. 

Mr.  Home  and  Mr.  Inman  for  the  Plaintifis. 

Mr.  Sugdin  and  Mn  Spurrier  for  the  Defendant 
Paul  Methuen:^*- 

The  Release  taken  fhmi  Lady  Wabingham  was^  in 
effect,  an  Assignment,  thongfa  it  certainly  does  conttafai 
words  of  Retease  (a).  But  it  has  all  the  operation  of  an 
Assignment;  and  there  would  be  no  difficulty  in  tUs 
Case  but  for  the  decision  in  Folkes  v.  Western  (S). 
According  to  the  authority  of  that  Case,  Paul  Cobb 
Methuen  was  incapable  of  purchasing,  by  advance- 
ment to  his  Daughter,  any  Share  in  the  Fundi  Hie 
course  frequently  adopted  upon  the  marriages  of  die 
younger  members  of  a  family,  for  whom  Portions  are 
prorided  under  their  P^urenfs  Settlement,  i9  this;  the 
Fecdier  advances  the  amount  of  the  Pbrtioa  and  tated 
an  Assignment  of  the  Portion  itself.  If  Folkes  v.  Wessiim 
were  carried  Ux  its  fbiS  extent,  it  would  prevent  a  Father 
from  advancing  a  Child  Mb  Pbrtion.  But  that  eaee'ii^ 
not  Law;  and,  so  ftr  as^  regards  the*  Argument  en  t&e 
uncertainty  of  the  Share,  the  decision  is  clearly  fbunded' 
in  error.  The  Child  there  had  a  vested  interest  in  the* 
Fund,  subject  only  to  the  power  of  appointment.    What 

(a)  The  Deed|  as  stated  in  the  Brief,  was  an  Assignfiieiie 
orfy. 

(()  9  Ves.  456.    See  Mr,  Sudeten's  observations  upofi  iMt 
Case  in  hb  Treatise  of  Powers,  p.  561,  3d  ed. 
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the  Court  would  hold  in  such  a  case  would  probably  be, 
that  the  Share  of  the  Child  bargained  for  by  the  Fiither, 
is  the  vested  Share  of  the  Child,  subject  to  the  appoint- 
aient.  The  Case  of  Pkt  v.  Jackson,  or  Smith  t.  Lard  Lord 
Camelford{€\  is  directly  contrary  to  FoUces  v.  Western.  Walsinohaii. 
Besides,  that  Case  differs  from  this  in  the  following 
points:  There  the  Daughter's  Share  was  undefined; 
here  it  is  defined  by  the  appointment  of  the  12th  of 
May  1 804 :  There  the  Father  took  no  Assignment  of 
his  Daughter^,  Portion,  so  that  it  remained  for  the 
Couit  to  say  whether  the  advancement  was  or  was  not 
a  satisfaction  of  the  Portion ;  here  the  Father  took  an 
actual  Assignment  of  Lady  Walsingham'a  Portion,  and 
'  thereby  secured  to  himself  the  benefit  of  it. 

In  this  view  of  the  Case  there  still  remained  12,000/. 
of  the  original  fund  to  be  divided  amongst  the  Daughters. 
By  his  Will  he  disposes  of  that  Sum,  and  of  the  3,000/. 
which  he  had  bought  of  Lady  Walsingham(jd). 

In  June  1813,  Thomas  AfUhomf  Methuen  released  all 
his  Right,  Title  and  Interest  in  the  Hereditaments 
charged  with  his  Portion  to  Paul  Cobb  Methiwi  and 
his  Heirs.  The  word  '^  Heirs  ^  is  used  here  incorrectly. 
For  the  Heirs  of  this  gentleman  never  could  have  any 
claim  to  this  Portion.    But  the  Son  meant  by  this  re- 

(c)  a  Bro.  C.  C.  51.  and  s  Ves.  Jun.  698. 

(i)  Does  it  not  appear  from  Paul  Cobb  Methuen  net  keep- 
ing these  Sums  distinct  in  his  Will,  but  mentioning  them  ai 
sne  entire  sum  of  15,000/.  &y  his  Marriage  Settlement  pro- 
vided and  directed  to  be  raised  and  paid  amongst  his  younger 
Children,  that  he  did  not  consider  himself  as  the  Purchaser 
of  the  3|000/.  ? 
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1834. 
' V '     lease  to, give  effect  to  the  disposition  made  by  his 

Noel         Father's  WiU. 

f 

r. 
Lord 

Walsingham.      The  Testator  next  makes  a  Provision  for  Lady  Edward 

(ySryen,  and  takes  a  release  from  her  of  her  Portion 
under  the  Settlement.  He  then,  by  his  Codicil,  revokes 
the  appointment  made  by  his  Will,  so  far  as  it  respected 
her.  This  revocation  has  the  effect,  either  of  giving 
that  lady's  share  of  the  15,000/.  under  the  Will  to  her 
two  other  Sisters,  Mrs.  Noel  and  Mrs.  Plumptree,  6r  of 
wholly  withdrawing  it  from  the  operation  of  the  WilL 
It  is  impossible  to  support  the  former  of  these  propoai^ 
tions;  for  there  are  no  words  of  Gift  in  the  Codicil. 
The  latter  of  them  is  therefore  to  be  maintained.;  and 
the  consequence  is  that  Mr.  Paul  Methuen  is  entitled 
to  the  5,000/.  as  undisposed  of. 

If  the  Will  and  Codicil  were  to  be  wholly  disregarded 
Mr.  Paul  Methuen  would  be  entitled  to  6,000/.  of  the 
15,000/.;  for  he  would  be  entitled  to  one  sum  of  3,000/. 
as  the  Purchaser  of  Lady  WalsinghanCs  Share,  and  to 
another  sum  of  the  same  amount,  as  the  Purchaser  of 
Lady  Edward  (fBrt/erC^  Share.  So  that  the  least  that 
he  can  be  entitled  to^  in  any  view  of  the  ca$e,  is  5,000/. 

At  all  events,  if  these  Instruments  are  considered  to 
operate  as  releases  only  of  these  Portions,  Mr.  Paul 
Methuen  is  entitled  to  the  benefit  of  them  as  Tenant  for 
life  of  the  Estates  on  which  the  Portions  were  charged. 

Sir  Giffin  Wilson  and  Mr.  Knight  for  Paul  Mildnuxy 
Methuen : — 

It  is  provided  by  the  Settlement  that  if  the  Father 
should,  in  his  lifetime,  advance  any  of  the  Children  en- 


Noel. 


CASES   IN  CHANCERY. 

titled  to  Poitions  under  it,  such  advancement  should 

be  considered  as  a  satisfaction  of  that  Child's  Portion, 

unlesBthe  Father  should  declare  the  contrary  in  writing. 

Under  that  proviso,  an  advancement  at  once  extinguishes  Lohp 

the  Share  of  the  advanced  Child,  unless  a  Declaration  Walsinoham. 

is  made  to  the  contrary. 

If,  therefore,  Paul  Cobb  Methuen  did  not  mean  Lady 
Walsingham's  Share  to  sink  into  the  Freehold,  he  ought 
to  have  declared  so,  and  not  to  have  taken  an  Assignment 
of  it  from  her. 

Supposing,  however,  that  the  Assignment  is  con* 
sidered  as  tantamount  to  such  a  Declaration,  the^  the 
question  is  whether  Lady  Edward  (ySryen's  5,000/.  or 
my  part  of  it,  is  to  be  raised.^  There  is  a  marked  dis- 
tinction between  the  conduct  of  the  Father  on  Lady 
Wabingham's  Marriage  and  on  Lady  Edward  O'JBiyen's. 
On  the  former  he  makes  an  appointment  of  a  Share  and 
takes  an  Assignment  of  that  Share.  On  the  latter  he 
neither  makes  an  Appointment  nor  an  Assignment,  but 
simply  takes  a  Release,  as  having  an  interest  in  the 
Estate  as  Tenant  for  life.  If  he  intended  to  give,  by 
the  Codicil,  Lady  Edward  CfBrym*^  Share  to  his  two 
other  Daughters,  he  couki  not  do  so,  because  it  had 
been  extinguished  by  the  Release.  But  he  had  no 
such  intention.  For  if  he  had  so*  intended  he  knew 
hdw  to  declare  so,  and  would  have  done  it,  and  not 
have  simply  revoked  the  appointment  in  her  favour. 
We,  therefore,  contend  that  5,000/.  of  the  15,000/.  was 
ettii%uished. 

Mr.  Roupell,  Mr;  Miller,  Mr.  Christie  and  Mr.  Blunt, 
appeared  for  the  other  Defendants. 


«-^ 
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1824.  The  Vice-Chancellqr:— 

^  Mr.  Paul  Cobb  Methuen  became  the  Purchaser  of  the 

V.  3»ooo/*  which  he  had  appointed  to  Lady  Walsingkam; 

M&*  and  that  Sum,  not  being  more  than  her  equal  aliquot 
*  share  of  the  15,000/.,  it  might  be  difficult  to  question 
the  validity  of  that  Appointment  or  Purchase,  if  the  in- 
terest of  any  party  required  it ;  which  does  not  happen 
to  be  the  case.  By  the  death  of  the  Daughter  Ann 
Christian,  intestate,  after  she  had  attained  twenty-one, 
Mr.  Paul  Cobb  Methuen  being  entitled  to  administer  to 
her,  his  Executor  could  now  have  claimed  her  share  in 
any  part  of  the  15,000/.  which,  if  unappointed,  would 
have  devolved  upon  her  representative.  Mr.  Paul  Cobb 
Methuen  could  not  have  appointed  any  Share  after  her 
death  to  her  representative,  if  he  had  not  been  entitled 
to  fiM  that  eharaeter  himself.  When  Mr.  Paul  CM 
Methuen  made  his  Will  in  October  1809,  he  had  full 
powej  to  give  the  15,000/.  to  his  other  Dau^ters  in 
exdnsion  of  Lady  Wabiugham. 

The  only  questions  in  the  Cause  appear  to  me  to  arise 
upon  the  subsequent  transactions  with  respect  to  Lady 
Edward  QBryen^s  Portion. 

By  the  tems  of  the  Settleinent  any  advance  made  by 
ihe  Faiher  in  his  Ufetime  was  to  be  taken  in  or  towards 
Mtiafaction  xxf  Ae  PertioR  provided  by  the  Settlement  1m 
a  yonder  C9iild,  ufdess  &kt  Father  diould  declare  the 
A0Dtcaiy«  I  appMhend  tit^  true  conslniction  ojf  this  pio«- 
vicionis  tl^,  if  the  Father  jnake  an  advance  to  an  object 
of  the  Settlement,  without  any  declaration  of  intenjioaiii 
respect  to  it,  the  advance  operates  to  the  exoneration  of 
the  Estate  tharged  mth  thie  Portion :  but  that  tW  Father 
is  at  Uberty  to  declare  iifaM  tibkf  iC^iM  .94vd^^ 
withstanding,  receive  its  fuU  Portion ;  or  is  at  liberty  to 
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GODBider  himself^  pro  tanto,  the  Purchaser  of  the  Portion*         1834. 

md  to  declare,  in  e6G8ct,  that  it  shall  remain  a  dbarge         IT        ' 

iqpon  the  j^Btate  for  his  benefit.  The  question,  then,  with  ^, 

tte  settled  Estate  is,  whether  Mr.  Pmd  Cobb  Methtum         Loi^i> 

\m  dedaied  any  intention  that,  notwithstanding  the  ad^ 

ffmce  made  to  Lady  Ethourd  (yBryen,  her  share  of  the 

15^0002.  should   continue  a  charge  upon  the  settled 

Estate,  in  order  to  remain  at  his  disposition?   I  concur 

with  the  argument  for  the  personal  representative  of 

Mr.  Paul  Cobb  Metkuen,  that  the  Deed-poll  of  Lord 

and  Lady  *  £di£Mir£l  CfBryen  of  the  sist  March  1815, 

inay>  under  the  circumstauees,  be  treated  as  an  a«»gn- 

loent  of  her  interest  in  the  i^fiooL  to  her  Father;  and 

I  t^jbe  the  tFue  intent  and  effisct  ef  his  Codicil  to  be»  not 

tp  leave  one-third  of  the  is,qqoL  unappointed;  but,  as 

his  Will  had  given  the  15,000/.  equally  between  hi^ 

Daughters  except  Lady  Walsingham,  that  the  intention 

of  the  Ckidicil  was  fottjier  to  exeept  Lady  Edward 

(fBryen,  and  to  give  the  15,000/.  equally  between  the 

two  other  Daughters,  and  the  declaration  of  my  Decree 

will  be  accordingly. 

I  may  add  that,  having  carefully  considered  the  Case 
ctFolkes  and  Western,  I  do  not  concur  in  the  observation 
made  at  the  Bar,  that  there  is  error  in  that  Decree ;  inas- 
much as  it  was  not  declared  that  the  Father  was  a  Pur- 
chaser of  Mrs.  Lloyd^s  Share.  There  was,  in  that  case,  no 
expressed  intention4>n  the  part  of  the  Father  to  that  effect. 
I  have  more  difficulty  as  to  that  part  of  the  Decree  which 
declares  that  Mrs.  Western,  the  Mother,  had  lost  her 
power  oi  appointment.  The  Settlement  gave  her,  in  the 
event  which  happened  of  her  surviving  her  Husband,  a 
power  to  appoint  the  whole  Fund  to  any  one  Child ;  and 
tke  act  of  the  Husband  in  providing  a  satisfiustion  for 
<mii  Child  could  not,  I  think,  deprive  the  Widow  of  her 


I 


112  CASES  IN  CHANCERY. 

1824  power  to  appoint  the  whole  Fund  to  the  only  other 

Child.    And  such  appointment  appears  to  me  to  have 
been  necessary  in  order  to  enable  the  only  other  Child 


Walsingham. 


'.i. 


y 

Noel 

r. 
Lord  to  take  the  whole  Fund;   for,  there  being  in  fact  nb 

appointment  either  by  Husband  or  Wife  in  favour  of  any 
Child,  the  consequence  should  seem  to  be,  under  the 
Settlement,  that  Mrs.  Strickland,  the  unprovided  Child, 
could  take  only  a  Moiety  of  the  unprovided  Fund,  and 
that  the  other  Moiety,  which  by  the  terms  of  the  Set- 
tlement would  vest  in  Mrs.  Lloyd,  the  provided  Child, 
would  sink  for  the  benefit  of  the  Estate  charged,  if,  as 
I  think,  the  Father  could  not  be  considered  as  a  Pur- 
chaser, but  would  otherwise  be  a  part  of  the  personal 
Estate  of  the  Father.  The  Case  of  Boyk  v.  the  Bishop  of 
Peterborough  (e)  bears  strongly  upon  this  view  of  the 
Case. 

(e)  1  Yes.  jun.  399 ;  and  3  Bro.  C.  C.  343. 
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MAYOR  V.  DRY*.  1834- 

33d&30tliJul7. 

In  1816  one  Pyne  projected  a  literaiy  Work  to  be  pub-      Amendment, 
lished  in  Numbers;   but  being  unable,  from  want  of  Costx. 

funds,  to  carry  his  design  into  execution,  he  agreed  with        Plaintiff  by 
A.  Dry,  the  late  Husband  of  the  Defendant,  that  they  his  Original  Bill 
should  become  Partners  in  the  Work ;  that  Dry  should  ^|^  ^   Deed, 
find  the  Capital,  and  Pyne,  the  Labour  and  Talent  neces-  After  the  An- 
sary  to  complete  it;   and  that  the  Profits  should  be  ^'^^''^J^^^J^J 
shared  equally  between  them.    Several  Numbers  of  the  ^gu|j  Onler» 
Work  were  published  under  this  Agreement ;  but  before  amended  di^ 
the  Work  was  completed  the  parties  agreed  to  dissolve      -^  i^^knM 
Partnership.     A  Deed  dated  the  30th  of  October  1818  Case,   and 
was  accordingly  executed  by  them,  by  which  the  Part-  ur^u^^^rf^lV 
nership  was  dissolved,  and  Pyne  assigned  to  Dry  his  xhe  Court  or- 
Interest  in  the  Copyright  and  the  other  effects  of  the  dercd   him    to 
Partnership;   and  it  was  agreed  that  Pyne  should  pub-  §^eOriirinalBill 
lish  one  of  the  remaining  Numbers  at  the  end  of  every  and  of  certain 
Two  Months;  that  Dry  should  pay  him  50/.  on  the  ^^^J^q  Jj^e  An- 
publication  of  each  Number,  and  500  /.   on  the   com*  g^er  in  compli- 
pletion  of  the  Work,  provided  it  should  be  finished  on  or  ance  with   Uie 
before  the  1st  of  July  1819.    Dry  died  in  April  1820,  ^yj   ^^^  ^jj^ 
having  appointed  the  Defendant  his  Executrix.   In  April  Costs  of  the 
1822   a  Commission  of  Bankrupt  was  issued  against  ^^^®"* 
Pyne,  and  the  Plaintiff  was  chosen  his  Assignee.    The 
Bill,  after  shortly  noticing  the  Deed  of  Dissolution,  in- 
sisted that  it  was  void,  as  having  been  executed  after  the 


*  From  the  end  of  Trin.  Term,  in  this  year,  until  the  1st  of 
November  following,  the  Vice- Chancellor  was  compelled  to 
discontinue  his  sittings  by  severe  indisposition.  During 
that  interval  the  Master  of  the  Rcils  presided  in  the  Vice* 
Chancellor's  Court. 
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act  of  Bankruptcy  on  which  the  Commission  issued, 
and  that  the  Partnership  continued  till  Pane's  Bank- 
ruptcy, and  prayed  for  an  account  of  the  Copartnership 
dealings  and  transactions,  and  for  such  other  relief  as 
the  Plaintiff  was  entitled  to,  supposing  the  Partnership 
to  have  continued  as  alleged  by  the  Bill. 

The  defendant  in  her  Answer  insisted  that  the  Deed 
of  Dissolution  was  valid.  But  it  appeared,  by  the 
Accounts  set  forth  in  it,  in  compliance  with  the  prayer 
of  the  Bill,  that,  assuming  the  I^eed  of  DissolutioA  to 
be  void  and  the  Partnership  to  have  continued  till 
Pyne's  Bankruptcy,  there  would  be  a  balance  of  500/. 
due  to  Dry's  Estate.  Upon  this  the  Plaintiff  obtained 
the  common  Order  to  amend  his  Bill,  on  payment  of 
205.  Costs;  and  under  that  Order  he  entirely  varied 
the  Case  made  by  his  Bill»  and,  after  stating  fully  the 
Deed  of  Dissolution  and  treating  it  as  valid,  he  prayed 
that  it  might  be  established  and  carried  into  effect. 

The  original  Bill  consisted  of  122  folios,  78  of  which 
were  omitted  in  the  amended  Bill.  The  amended  Bill 
contained  126  folios. 

The  number  of  folios  in  the  Answer  was  226,  of  which 
not  more  than  50  or  60  related  to  the  contents  of  the 
amended  Bill. 

The  Defendant  now  moved  that  the  original  BiH 
might  be  dismissed  with  Costs,  and  the  amended  Bill 
be  ordered  to  stand  as  the  original  Bill;  that  the  Plain- 
tiff might  be  ordered  to  pay  to  the  Defendant  so  much 
of  the  Costs  of  the  original  Bill  and  Answer  as  bad  beea 
incurred  by  her  in  consequence  of  the  claim,  niade  by  the 
Plaintiff  in  his  original  Bill,  to  have  an  Account  taken 
of  the  Partnership  dealings  and  transactions,  and  the 
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co&sequent  relief  prayed  respecting  the  same ;  and  that         1^24^ 
such  Costs  might  be  taxed;  that  till  they  were  paid  all 
Airth^  Proceedings  in  the  Suit  might  be  stayed ;  and 
that  the  Plaintiff  might  be  ordered  to  pay  the  Costs  of         Dry. 
the  Motion. 

Upon  notice  of  this  Motion  being  given,  the  Plaintiff's 
Attorney  made  an  Affidavit,  in  which  he  deposed  that, 
from  the  Answer,  although  it  appeared  obvious  to  him 
that  the  Suit  as  originally  instituted  might  be  prosecuted 
with  success,  it  also  appeared  that,  by  amending  the  Bill 
and  seeking  to  establish  the  Deed  of  Dissolution  set  up 
by  the  Answer,  the  Bankrupt's  Estate  would  be  thereby 
benefitted;  inasmuch  as  it  appeared  to  him,  from  the 
Answer,  that  the  consideration  Monies  therein  men- 
tioned to  have  been  paid  to  the  Bankrupt  had  not  been 
paid,  but  that  a  considerable  portion  thereof  still  re- 
mained owing,  and  that  no  matter  was  inserted  either  in 
the  original  or  amended  Bill  which  was  foreign  or  im- 
material to  the  Plaintiff's  Case,  or  for  any  other  purpose 
save  the  legitimate  objects  of  the  Suit. 

Mr.  Heald  and  Mr.  Whitmarsh,  in  support  of  the 
Motion,  cited  Smith  v;  Smith  {a),  and  said  that  in  that 
Case  the  Defendant  had  miscarried  by  taking  a  step  in 
the  Cause  before  he  made  the  Motion ;  but  that  that 
^as  not  the  case  here :  and  they  also  referred  to  Dent  v 
fardel  (b),  and  WiittSY.  Manning  (c), 

Mr.  Home  and  Mr.  Bridgman  for  the  Plaintiff:— 

No  such  Motion  was  ever  made  as  that  an  amended  Bil. 
^Jwmld  stand  as  an  original  one.  If  the  Court  should 
dismiss  the  oricrinal  Bill,  what  would  become  of  the 
Answer  to  it?    The  original  and  the  amended  Bill  form 

(«)  Coop.  141.      [b)  1  Dick.  339.      (c)  Ante.  vol.  1. 4*1  • 

I  2 


Mavor 

v.- 
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1834.  ^^^  ^^^  record,  and  your  Lordship  cannot  dismiss  the 

former  and  retain  the  latter.     In  Smith  v.  Smith  an 
Order  in  the  nature  of  a  Decretal  Order  had  been  made. 

Day.  The  merits  of  that  Case  had  been  before  the  Courts  and 

the  Plaintiff  by  amending  his  Bill  attempted  to  make 
a  new  Case,  varying  not  only  from  that  made  by  the 
original  Bill,  but  also  from  the  Issue  directed  by  the 
Court.  In  order  to  entitle  the  Defendant  to  extra  Costs, 
a  case  of  particular  oppression  must  be  shown;  Earl  of 
Masserene  v.  Lyndon  (rf).  No  such  case  has  been  made 
out  here.  The  Plaintiff  was  a  Trustee  for  himself  and 
the  other  Creditors  of  the  Bankrupt,  and  finding,  from 
the  Answer,  that  it  would  be  more  beneficial  for  himself 
and  those  with  whose  interests  he  was  entrusted,  that 
the  Deed  should  be  estabUshed  than  that  it  should  be 
set  aside,  he  would  not  have  done  his  duty  unless  he 
had  amended  his  Bill  with  a  view  to  the  attainment  of 
that  object. 

The  Master  of  the  Rolls  : — 

The  rule  that  the  Plaintiff  shall  pay  20s.  Costs  only 
on  amending  his  Bill,  does  not  bind  the  Court  where 
there  has  been  great  oppression  and  vexation.  This 
appears  to  me  to  be  a  case  of  that  nature.  The  ori- 
ginal Bill  sought  to  set  aside  the  Deed  of  Dissolution. 
To  that  Bill  Mrs.  Dry  put  in  a  long  Answer  insisting 
on  that  Deed.  It  is  clear  that  the  Plaintiff  saw  that  if 
he  went  on  with  the  Suit  his  Bill  would  be  dismissed. 
He  then  alters  the  whole  form  of  the  Bill,  and  seeks 
relief  on  the  foundation  of  the  Deed.  There  may  be 
cases  in  which,  on  the  coming  in  of  the  Answer,  it  may 
be  necessary  to  make  very  material  alterations  in  the 
^?ill,  on  account  of  disclosures  made  by  the  Answer.  But 
that  was  not  the  case  here.     For  it  appears  that  the 

(rf)  2  Bro.  C.  C.  291. 
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Plaintiff  was  aware  of  this  Deed  of  Dissolution,  and  of 
the  circumstances  under  which  it  was  executed  at  the 
time  of  filing  the  original  Bill,  for  he  notices  it  in  that 
Bill.  I  think  that  this  Case  is  within  the  principle  of 
the  decision  in  Dent  v.  Wardel ;  and  I  shall  therefore 
give  the  Defendant  the  Costs  of  the  original  Bill,  and  of 
«o  much  of  the  Answer  as  relates  to  the  Accounts  of  the 
Partnership,  and  also  the  Costs  of  this  Motion. 
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REYNOLDS  v.  BLAKE. 

One  Chandler,  haying  opened  the  biddings  for  Lot  1 
of  the  Estates  sold  under  the  Decree  in  this  Cause, 
and  paid  a  deposit  of  40/.,  was  declared  the  Purchaser 
of  it  at  the  re-sale.  The  Master,  upon  the  Title  being 
referred  to  him,  reported  against  it.  Chandler  afterwards 
died.  His  Executors  now  moved  that  the  Accountant- 
General  might  be  directed,  out  of  a  sum  of  Cash  stand- 
ing in  his  name  to  the  Credit  of  the  Cause,  to  pay  to 
them  the  Deposit;  and  that  it  might  be  referred  to  the 
Master  to  tax  their  Costs  and  the  Costs  of  the  Motion 
and  that  the  same  when  taxed  might  be  directed  to  be 
paid  to  them  by  the  Plaintiff. 


1824. 
15th  August 

Vendor  and 

Purchaser, 

Costs. 

If  the  Master 
reports  against 
the  Title  to  an 
Estate  purchas- 
ed under  a  De- 
cree, the  Pur- 
chaser will  be 
paid  the  Costs  of 
the  Reference 
outoftheFund^ 
in  the  Cause. 


Mr.  Turner,  in  support  of  the  Motion,  cited  Fielder  v. 
Higginson  (a),  and  said  that  on  reference  to  the  Regis- 
ter's Book,  it  appeared  that  the  Purchase  in  that  Case 
was  made  under  the  Decree. 

Mr.  Knight  for  the  Parties  in  the  Cause : — 
Each  Case  must  depend  upon  its  own  peculiar  cir-- 


(a)  3  V.  &  B.  142. 
13 
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cumstances.  If  this  had  been  a  Bill  for  specific  per- 
formance,  it  would  not  have  been  of  course  that  if  the 
Vendor  failed  in  making  a  good  Title  the  Purchaser 
Blake.  could  get  his  Costs.  The  Title  of  part  of  the  Lot  was 
under  a  Mortgage  for  a  long  term  of  years,  which  had 
not  been  foreclosed;  and  the  Master  was  of  opinion  that 
the  equity  of  Redemption  was  not  barred  by  length  of 
time,  and  for  that  reason  reported  against  the  Title. 

The  Master  of  the  Rolls  ordered  the  Deposit,  and  the 
Costs  of  the  reference  of  the  Title  and  of  the  Motion,  to 
be  paid  out  of  the  Cash  standing  in  the  AccountafU- 
GeneraFs  Name  to  the  Credit  of  the  Cause  (i). 

(6)  See  Ltchmere  v.  Brasier^  2  J.  &  W.  287. 
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1823, 
23d  November. 

LONG  V.  LONG.  ^  ^824. 

11th  May  and 
9th  November. 

^ANE  TjONG,   being  entitled   to   several   Sums   ^^  Ward  of  Court. 
Stocky  partly  in  Possession,  partly  in  Reversion,  and      Settlement. 
partly*  Contingent,  which  had  been  transferred  into  the     •^"'^*^''^'- 
jAcccuntant'GeneraPs  name  under  the  Decree  in  a  Suit      A  Lady  enti- 

for  the  administration  of  her  late  Father's  Assets  and  'Jf^  ^^  *  *""4  ^ 

«.         .        V    m  ni  .   -.^TM-i  •  •  •    1  Court,  married 

for  carrymg  the  1  rusts  of  his  Will  into  execution,  mamed  the    day    after 

on  the  day  after  she  came  of  age.     No  Settlement  was  she  came  of  age. 
ever  made'  by  the  Husband :  but  about  three  weeks  ^j       ^  Settle- 
after  the  Marriage  the  whole  of  the  Wife's  property  ment  of  her 
(except  1,743/.  14  s.  iirf.  Stock,  which  Was  agreed  to  ^^^^\  ^"j 
be  transferred  to  the  Husband  for  his  own  use,)  was  ]ier    Husband 
aligned  to  Trustees  upon  trust  to  pay  100/.  a  year  to  for  their  lives, 
Mrs.  Long  for  her  life,  for  her  separate  use,  atid  the  d^en  of  theMar' 
remainder  of  the  Dividends  to  Mr.  and  Mrs.  Long  for  riage  absolute- 

their  lives  successively,  and,  after  the  decease  of  the  ly;  hut  the  Wife 
.  '^  ,^,i-,.i/.i      never  consent- 

Survivor,  to  stand   possessed   of  the   Capital   for  the  ^^  in  Court  to 

Children  of  the  Marriage ;  and,  in  default  of  such  Chil-  a  transfer  of  the 
dren,  in  tnist  for  Mrs.  Long,  if  she  should  survive  her  'f  rug^eeg,  y^fter 
Husband,  but  if  not,  then  in  trust  for  such  person  as  the  Husband's 
she  should  by  Will  appoint,  and,  in  default  of  appoint-  Jf^^f^l'child 
ttent,  in  trust  for  Mrs.  LoHg  absolutely.  the  Settlement' 

was,  at  tlie  Suit 

of  the    Wife 
A  fortnight  after  the  date  of  the  Settlement  an  Ofder  ^^^1^^^^    yoii 

was  made,  upon  a  Petition  presented  by  Mr.  and  Mrcf.  because  it  con- 

Lonft  and  others  in  the  Suit  befote  mentioned,  that  the  ^>?«^  "®  P'®' 
^  vision  for  a  se* 

cond  Marriage,  and  because  the  rights  acquired  by  the  Husband 

wefe,  on  account  of  the  precipitation  of  ih6  Marriage,  a  surprise  on 

the  Wife. 


mo  Cases  in  chancery. 

1834.  Sums  of  Stock  to  which  Mrs.  Long  was  entitled  in  potH 

session  should,  after  the  transfer  of  the  i»743/.  141.  11  d. 
Stocky  be  carried  over,  in  trust  in  that  Suit,  to  the 


Long 

Long  Settlement  Account ;  and,  it  having  been  suggested  to 

the  Court,  at  the  heai*ing  of  this  Petition,  that  there  was 
some  question  whether  there  had  not  been  an  Agreement 
for  a  Settlement  prior  to  the  Marriage  which  bound  the 
Husband's  interest  in  the  Wife's  fortune,  it  was,  by  the 
same  Order,  referred  to  the  Master  to  inquire  whether 
there  had  or  had  not  been  any  such  Agreemeift,  and, 
whether  any  Settlement  had  been  executed  conformably 
thereto. 

About  six  months  after  the  Marriage,  and  before  the 
Master  made  his  Report,  the  Husband  died,  leaving  his 
Wife  enseinte;  and  on  the  30th  of  May  1822  she  was 
delivered  of  a  Daughter. 

The  Master  made  his  Report  on  the  6th  of  February 
1823,  and  thereby  certified  that  there  was  no  Agreement 
for  a  Settlement  prior  to  the  Marriage,  which  bound  the 
Husband's  interest  in  his  Wife's  fortune. 

After  this  Report  a  Bill  was  filed  by  the  Trustees 
of  the  Settlement  against  Mrs.  Long  and  her  infant 
Daughter,  stating  that  it  was  contended,  on  the  part  of 
Mrs.  Long,  that  the  Settlement,  having  been  executed 
merely  as  a  postnuptial  Settlement  of  property  solely 
moving  from  her,  and  which  was  then  actually  under  the 
protection  of  the  Court,  whilst  she  was  under  coverture, 
and  without  any  valuable  consideration  or  property  set- 
tled moving  from  or  on  the  part  of  her  late  Husband, 
and  the  more  valuable  parts  of  such  settled  property 
being  Interests  of  a  reversionary  nature,  and,  in  one 
instance,  of  a  contingent  nature,  the  Settlement  was  not. 
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or  was  not  to  be  considered  as  binding  upon  her ;  and 
that,  at  all  events^  she  was  entitled  to  have  the  same 
reformed,  or  a  new  Settlement  executed  under  the  direc- 
tions of  the  Court;  and  praying  that  it  might  be 
referred  to  the  Master  to  inquire  and  certify  whether,  un- 
der all  the  circumstances  which  existed,  the  Settlement 
was  a  fit  and  proper  Settlement  to  have  been  executed 
as  to  the  fortune  and  property  of  Mrs.  Long  so  remain- 
ing in  the  Court,  due  r^ard  being  had  to  the  particular 
nature  of  each  species  of  such  property ;  or  whether,  in 
his  opinion,  the  same  ought  to  be  reformed,  varied  or 
altered ;  or  whether  a  new  Settlement  ought  to  be  made 
in  lieu  thereof,  in  respect  of  the  fortune  and  property  of 
Mrs,  Long  then  under  the  control  or  directions  of  the 
.Ciourt ;  and  that  the  same  might  be  effectuated  accord- 
bgly  under  the  Decree  of  the  Court. 

On  this  Cause  coming  on  to  be  heard,  the  Vice-Chan^ 
tdkr  said  that  this  Bill  was  properly  filed  by  the 
Trustees,  provided  the  Settlement  were  established ; 
but>  if  the  Court  should  be  of  opinion  that  the  Settle- 
ment could  not  be  sustained,  it  could  only  dismiss  the 
Bill ;  that,  therefore,  it  would  be  better  to  file  another 
.Bill  to  come  on  at  the  same  time  with  the  original 
Cause,  by  which  means  the  Case  would  be  put  in  such 
a.shape  that,  upon  the  discussion  of  the  merits  between 
the  Mother  and  Child,  the  Court  could  make  a  Decree 
settling  their  rights  and  that  would  be  binding  on 
them. 

-  A  Cross-bill  was  accordingly  filed  by  Mrs.  Xo«g 
against  the  Trustees  and  her  infant  Child,  charging  that, 
for  the.  reasons  stated  in  the  original  Bill,  the  Settle- 
:inent  ought  to  be  declared  void,  and  praying  that  it 
jnigl^t  be.,  declared  void  accor<lingly. 
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i8!i4.  The  original  and  cross  causes  now  came  on  to  be 

T^        '     heard  toscether. 
•Long  ® 

t'. 
Long.  Mr.  Hart  and  Mr.  Beames,  for  the  Plaintiff  in  the 

Cross  Cause,  ^d  that  the  Settlement  was  such  as  this 

Court  would  not  have  approved  for  a  Ward,  beeame  11 

made  no  provision  for  a  second  Marriage;  and  that  the 

Marriage,  having  taken  place  the  day  after  the  lAdy 

attained  her  age,  the  Settlement  was  a  fraud  upon  Ihe 

jurisdiction  of  the  Court. 

« 

Mr.  Bell  for  the  Trustees. 

Mr.  Sugden  and  Mr.  Treslove  for  the  Infant : — 

The  Settlement  recites  an  ante*nuptial  Agreement. 
Suppose  there  had  beeti  a  previous  Agreement  of  whidl 
the  Settlement  was,  in  fact,  a  violation;  yet,  as  the  Lady 
was  of  age,  it  is  to  be  considered  that  the  cotitnd  of 
the  Court  was  so  far  gone.  If  the  Husband  had  made 
exactly  such  a  Settlement  as  the  Court  would  have  com- 
pelled him  to  make,  the  Court  would  never  treat  it  fii^ 
binding  on  him  and  not  on  his  Wife.  Besides  it  is  verjr 
material  to  state  that  it  appears,  by  the  Order  for  trane- 
ferring  the  Funds  to  the  Settlement  Account,  that 
Mrs.  Long  was  examined  in  Court,  and  consented  to  the 
Trusts  of  the  Settlement  being  carried  into  effect.  She 
is  therefore,  bound  by  that  consent,  and  is  precluded  ncfW 
from  objecting  to  the  Settlement. 

The  Vice-Chancellor  : — 

It  is  true  that  this  is  a  Settlement  which  the  Court 
would  lK>t  have  apptoved,  for  the  reason  stated ;  and  iht 
etent  which  has  happened  here  fully  justifies  the  pre- 
caution of  the  Court.  In  the  cade  of  Mr.  Basely,  where 
the  Marriage  was  had  dforiBg  ikt  Infnncy  of  the  L^udyv 
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and  in  contempt  of  the  Court,  the  Lord  Chancellor  re- 
fused to  give  up  any  part  of  the  Lady's  property  after 
she  came  of  age,  imtil  Mr.  Basely  had  consented  to 
execute  such  Settlement  as  the  Master  should  approve. 
But  here,  the  Lady  being  of  age,  there  was  ho  contempt 
of  the  Court  in  the  Marriage ;  and  the  jurisdiction  of 
the  Court  over  her  property  had  determined.    The  Hus- 
band and  Wife  were  competent  to  dispose  of  her  property 
in  Court;   and  the  Wife,  having  confirmed  the  Settle- 
ment upon  her  personal  examination,  must  be  bound  by 
it.    Declare  accordingly. 
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It  b^ng  afterwards  discovered  that  Mrs.  Long  had 
consented  merely  to  the  1*743/.  Hs.  iid.  Stock  being 
transferred  to  her  Husband,  and  had  not  confirmed  the 
Settlement,  and  the  Vice-chancellor  having  been  fur- 
nished by  Mr.  Belt  with  a  note  of  a  Case  of  Austen  v. 
flalsey(a).  His  Honour  ordered  the  Causes  to  be  again 

(a)  Tliis  note,  which  wc  are  enabled  to  publish  by  the 
l^in^ess  of  Mr.  Belt,  was  as  follows : 


AUSTEN  r.  HALSEY. 

nth  March  1802.    Reg.  Lib.  1801.  A.  fol.  351. 

^^iss  Austen  having  been  a  Ward  of  the  Court,  and  having 
"tely  attained  her  age  of  twenty-one,  a  Settlement  previous 
^  her  Marriage  with  Mr.  Bedford,  (dated  July  6th  1800,) 
^••^  executed^  whereby  (amongst  otlier  things)  a  sum  of 
*»0oo/.,  part  of  her  fortune,  was  given  to  the  intended  Hus- 
b»ad,and  a,oooZ.,  other  part  of  her  property,  was  settled  to 
be  laid  out  in  3  per  cent.  Consols  in  the  names  of  Trustees, 
"C  Dividends  of  which,  after  the  Marriage,  were  to  be  paid 
^  Mr.  Betiford  for  life,  with  Remainder  to  Mrs.  B.  for 
^>  and,  after  the  decease  of  the  Survivor,  the  Trustees  were 


The  Court  retain! 
its  Jurisdiction  over 
the  property  of  » 
Ward  of  the  Court 
after  the  Ward  at- 
tains ai,  80  long  as' 
the  proi)erty  re- 
mains in  Court;  and, 
if  the  Ward  marries, 
will  order  a  proper 
Settlement  to  be 
made,  or  reform  an 
improper  one,  un- 
less the  Ward  con- 
sents to  the  Settle- 
ment either  in 
Court  or  under  a 
Commission. 
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1824.  put  in  the  paper  for  judgment,  and  this  day  deli  vert  d 

''^     *       ^    iud&nnent  as  follows : — 
Long  -^     ^ 

Long.  The  Vice-chancellor: — 

9th  November.       it  ig  not  the  habit  of  the  Court,  upon  the  Marriage  of 

a  Female  Ward,  to  settle  the  whole  of  her  property  in 
remainder,  after  an  Estate  for  life  to  her,  upon  the  Child 
or  Children  of  that  Marriage ;  because  it  may  happen 
that  she  may  be  left  a  very  young  Widow,  and  ought, 
therefore,  to  have  the  means  of  making  some  provision, 
in  that  case,  for  a  second  family.  The  event  which  has 
happened  in  this  Case  proves  the  wisdom  of  that  rule  of 

the  Court.     Here  the  Husband  died  in  the  year  of  the 

-*  — ~ 

to  stand  possessed  of  thevsaid  Sum  and  the  Interest  in  trust 
for  the  Child  or  Children  of  Mr.  Bedford  on  the  body  e£  his 
said  Wife  to  be  begotten,  &c. 

The  Marriage  took  place  shortly  afterwards.  Upon  the 
Suit,  which  involved  many  important  questions  relative  to 
Real  Estate,  &c.  coming  on  for  further  directions  before 
Lord  Eldon^  C.  on  the  27th  November  1801,  his  Lordship 
referred  it  to  Mr.  Wilmot  to  inquire,  &c.  Whether  the  above 
was  a  proper  Settlement,  and,  in  case  the  Master  should  find 
it  was  not  a  proper  Settlement,  Mr.  Bedford  was  then  to  lay 
proposals  before  the  Master  for  a  proper  Settlement  on  his 
said  Wife  and  the  Children  of  the  Marriage ;  and,  in  either 
case,  the  said  Master  was  to  state  the  same,  with  his  opinion 
thereon  to  the  Court,  and  to  make  a  separate  Report. 

The  Master  certified  his  opinion  that  the  Settlement  was 
a  proper  one.  Mr.  and  Mrs.  Bedford  presented  their  Peti* 
tion,  praying  a  confirmation  of  this  Report  and  tlie  conae. 
quential  directions.  The  Petition  came  on  before  Lord 
EUon,  C.y  when,  upon  Mr.Hally  of  Counsel  for  the  Petitioner, 
saying,  amongst  other  things,  tliat  he  considered  such  a 
reference  could  not  have  been  intended.-^ 


Long 

V, 
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Itfaniage,  and  before  the  birth  of  their  only  Child.  The 
Settlement  in  question^  which  gives  the  whole  of  this 
30img  Lady's  fortune  after  her  death  to  this  x>nly  Child, 
is  not,  therefore,  such  a  Settlement  as  this  Court  would  Loko 

liave  approved  of;  and  the  question  is  whether  it  can 
mow  be  corrected.     Here  the  young  Lady  married,  with^ 
<nit  any  Settlement,  the  very  day  after  she  came  of  age ; 
and  the  subsequent  Settlement  is,  therefore,  to  be  con- 
sidered in  this  Court  as  the  act  of  the  Husband  alone. 
If  the  young  Lady,  after  the  Settlement  made,  had  con« 
finned  it  by  her  personal  consent  in  Court  to  the  trans- 
fer of  the  property  to  the  Trustees  of  the  Settlement, 
she  would  have  made  it  her  own  act,  and  would  have 
been  bound  by  it.     But  it  appears  that  her  consent  in 
Court  was  given  only  to  the  payment  of  a  sum  of 
1,743/.  14s.  lid.  Stock  to  her  Husband ;  and  the  re- 
ference made  upon  that  occasion  to  the  Master  proves 

The  Lord  Chancellor  observed  that  Mr.  Hall  was  wrong; 
diat  he  fully  intended  it,  and  drew  the  Order  himself,  since 
he  could  never  do  it  in  a  fairer  case ;  and  that  he  did  so  to 
prevent  a  common  mistake.    He  wished  it  to  be  understood 
that  though  a  Female  Ward  of  the  Court  when  of  age  might 
mike  whatever  settlement  of  her  property  she  pleased,  and 
might  effectuate  this  by  consenting  personally  in  Court,  or 
under  a  Commission  for  the  purpose ;  yet  that,  where  this  was 
BOt  done,  her  property  would  never  be  discharged  from  the 
protection  of  the  Court,  except  by  the  order  of  the  Court, 
and  consequently,  until  such  proceeding,  she  and  her  property 
must  always  be  considered  as  having  the  protection  of  the 
Court  still  around  her.     In  the  Case  before  the  Court  his 
Lordship  saw  no  objection.     He  did  not  anticipate  any  when 
he  made  the  reference,  and  therefore  it  was  a  stronger  Case 
to  settle  the  practice  upon.    Upon  the  matter  before  him 
kis  Lordship  confirmed  the  Master'z  Report,  and  made  the 
Order  as  prayed. 
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1804.  that  all  consideration  of  the  validity  of  the  Settlement 

P*  was  necessarily  reserved.    In  the  case  of  Atuien  r. 

LOHQ  ^  Ti  . 

T7.  Hahey,  which  has  been  referred  to.  Lord  Eldon  is  stated 

Lo)iQ.  to  have  held  that  even  in  the  case  of  an  ante-nuptial 
Settlement,  after  a  Female  Ward  has  attained  har  age  of 
twenty-one  years,  her  pn^rty  is  not  bound  unless  by 
her  personal  consent  in  Court;  and  that,  notwithstandii^ 
such  antCTnuptial  Settlement,  the  Court  vnll  not  part 
with  the  property  until  a  Settlement  is  made  to  t|ie 
approbation  of  the  Court.  And  in  that  Case  Lord 
Eldon  sent  it  to  the  Master  to  inquire  whether  the  ante- 
nuptial Settlement  was  a  proper  Settlement.  The  prin- 
ciple of  that  decision  goes  much  beyond  the  circumstan- 
ces of  the  present  Case.  Here  there  was  so  much  preei- 
pitation  in  the  fact  of  the  Marriage,  which  gave  tlie 
Husband  the  legal  title  to  his  Wife's  personal  property, 
that  his  power  of  disposition  might  well  be  impeadied 
upon  the  gFound  et  surpirtse  upon  the  Lady,  wha  had 
been  of  age  only  a  single  day. 

Declare  that  the  Settlement  is  void,  in  so  far  as  it 
limits  to  the  Wife  an  Estate  for  life  in  the  Trust  P!lt>- 
pcrty  in  the  event  of  her  surviving  the  Husband,  and  in 
so  far  as  it  limits  the  Trust  Property  after  the  death  of 
the  Wife  to  the  Child  or  Children  of  the  Marriage ;  and 
refer  it  to  the  Master  to  consider  and  Report  what  would 
have  been  a  proper  Settlement  of  the  Trust  Property  in 
the  event  of  the  Wife  surviving  her  Husband,  and  there 
being  an  only  Child  of  the  Marriage ;  and  reserve  tba 
consideration  of  further  Directions  and  Costs. 
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CAWTHORN  V.  CHALIE  1824. 

24th  Nor. 

Matthew  CHALIE,  Edward  Green,  and  John  Administration. 
CkaUe,  deceased,  had  been  in  paitiiership  as  Wine  Mer-       Pleading. 
tHamts ;  and,  after  John  Chalie's  death,  the  business  was       Demurrer. 
continued  by  the  Survivors.     In  November  1813   they    WhereaPart- 
disiolved  Partnership.    The  Accounts  of  either  of  the  "«'  dies  leaving 
Partnerships  had  never  been  finally  settled.     In  August  4ccount8un8e^ 
1821    Green  assigned  to  the  Plaintiff  his  share  of  the  tied,  the  Eccle" 
Profits  of  both  the  Partnerships,  as  an  indemnity  for  JjjJ^^f^^'JJJ, 
having  joined  as  a  Surety  for  him  in  a  Bond.    The  Bill  ministration   of 
pvayedt  to  have  the  Accounts  taken,  and  the  Affairs  of  the  hisEflfecUtothe 
Partnerships  wound  up.     It  alleged  that  there  was  not  ^^^  oranvper" 
flboi  ^ny  personal  representative  otJohn  Chalie,  but  that  sons   claimmg 

iim  Defendant  Matthew  ChaUi  was  his  only  surviving  jj?^^'  *^?l.^^ 
.  •'  .  ~  his  next  of  kin 

lext  of  kin,  and  was  then  entitled  to  take  out  Admini-  decline  it. 
Elation  to  his  Estate,  but  that  he  refused  so  to  do,  or 
to  permit  the  Plaintiff  to  obtain  the  same ;  and  that  the 
Plaintiff,  by  reason  of  such  refusal,  was  unable  to  obtain 
I(|tters  of  Administration  to  John  Chalie,  or  to  make  UiT 
personal  representative  a  party  to  the  Suit. 

The  Defendant,  Matthew  Chalie,  demurred  to  the 
ISH  in  the  following  terms : — 

**  This  Defendant,  by  protestation,  8lc.  and,  for  cause 
of  Demurrer,  sheweth.  That  it  appears,  by  the  ,said  Com- 
pJainanf  8  own  showing  in  the  said  BiU,  that  a  legal 
personal  Representative  or  Representatives  otJohn  Chalie 
deccra^,  in  the  same  Bill  named,  is  or  are  a  necessary 
Party  or  necessary  Parties  to  the  Accounts  by  the  same 
Bis  sought  to  be  taken,  so  far  as  the  same  relate  to  the 
Partnership  dealings  in  the  same  Bill  mentioned  to  J)ave 
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1834. 


Cawthork 

v. 

Chalie. 


taken  place  in  the  lifetime  of  the  said  John  Chalie;  and 

that  no  valid  or  sufficient  reason  is,  by  the  same  Bill, 

alleged  why  Letters  of  Administration  of  the  Goods  and 

Chattels,  Rights  and  Credits,  of  the  said  John  Chalie 

left  unadministered  by  his  Widow  Susannah  Chalie,  in 

the  said  Bill  named,  have  not  been  taken  out  by  the 

said  Plaintiffs,  or  by  some  Person  or  Persons  who  might 

be  made  a  Party  or  Parties  to  the  same  Bill:  and  yet 

the  said  Plaintiffs  have  not,  by  their  said  Bill,  stated  that 

any  such  Letters  of  Administration  have  been  taken 

out,  nor  made  any  Person  or  Persons,  in  the  character 

of  such  personal  Representative  or  Representatives,  a 

Party  or  Parties  to  the  said  Bill :  Wherefore,  &c." 

Mr.  Home  and  Mr.  Tinney,  in  support  of  the  Demur- 
rer, insisted  that  the  allegations  of  the  Bill  did  not  form 
a  sufficient  reason  for  proceeding  in  the  Cause  without  a 
representative  of  John  Chalie;  andth^  Vice-chancellor 
was  of  that  opinion,  upon  the  ground  iiiat  the  refusal  of 
Matthew  Chalie  to  permit  the  Pbiintiff  to  take  out 
Administration  to  John  Chalie  wai|^together  nugatory, 
as  the  Plaintiff's  Title  to  such  AiHBnistration  could  not 

■ 

depend  upon  Matthew  Chalie'^  permission,  nor  could  be 
affected  by  his  withholding  it. 

Mr.  Agar  and  Mr.  Ching  appeared  in  support  of  the 
Bill,  and  objected  that  this  was  in  form  a  speaking 
Demurrer  (a). 

The  Vice-Chancellor  ordered  the  Case  to  stand  over, 
in  order  that  the  opinion  of  a  Civilian  might  be  ob- 
tained whether  the  Plaintiff,  under  the  circumstances 
stated  in  the  Bill,  was  or  was  not  entitled  to  procure 

(a)  See  Brownswood  v.  Edwards^  2  Vez*  243 ;  Parrjf  ▼• 
Owen^  3  Atk.  740 ;  and  EdseU  v.  Buchanan,  4  Bro.  C.  C.  2549 
and  3  Ves.  jun.  83. 
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an  Administration  to  the  Estate  of  John  Chalie;  and 
directed  the  Case  to  be  spoken  to  upon  the  form  of  the 
Demurrer,  when  such  opinion  should  be  taken ;  the  De- 
fendant's Counsel  being  taken  by  surprise  as  to  that 
objection. 

A  f?H;e  having  accordingly  been  laid  before  Dr. 
Jenner,  he  gave  his  opinion  thereon  in  the  following 
words: 

''  I  am  of  opinion  that  William  Cawthom  has  not 
sach  an  interest  in  the  Effects  of  John  Chalie  as  will 
entitle  him  to  be  considered  as  a  Creditor,  and,  in  that 
character,  to  cite  the  next  of  kin  to  accept  or  refuse 
Administration  of  his  Effects.  But  I  am  of  opinion 
that  the  Ecclesiastical  Court  will  grant  a  limited  Ad- 
ministration to  a  person  nominated  by  him  for  the  pur- 
pose of  substantiating  proceedings  in  Chancery,  on  the 
refusal  of  the  next  of  kin  after  citation,  and  upon 
showing  the  necessity  for  such  a  representation." 
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1824. 
CahTthory 

V. 
«  CHALljf. 


When  this  Case  was  agtun  mentiohed,  upon  the  pro- 
'  duction  of  Dr.  Jenner^s  opinion,  the  Vice-Chancellor 
allowed  the  Demurrer,  stating  that  the  Plaintiff  must 
procure  a  limited  Administration  to  be  granted  to  John 
Chali^s  Estate  according  to  that  opinion ;  and,  as  to 
the  form  of  the  Demurrer,  he  observed  that  a  speaking 
Demurrer  was  where,  by  way  of  argument  or  inference, 
the  Demurrer  suggested  a  material  fact  which  was  not 
to  be  found  in  the  Bill :  That  here  there  was  much  sur- 
plusage in  the  Demurrer,  but  no  suggestion  of  any  new 
material  fact. 


Vol.  II. 
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V^H.  HOPCRAFT  v.  HICKMAN-. 

i24th  Nov. 

^^ V ' 

Vendor  and     ThE  Bill  stated  that  the  Plaintiff  agreed  to  purchase 
.J .    '      an  Estate  of  the  Defendant  at  a  price  to  be  At'^aa  oy  two 

Two  Survey-  Surveyore,  one  to  be  chosen  by  each  party :  That  a 
b^n^  a°  r  ed^     valuation  was  made  accordingly,  and  was  afterwards 
should  fix  the  reduced  into  writing,  and  was  as  follows : 
price  of  an  Es- 
tate, stated    in 
their  Valuation       '*  ^^  pursuance  of  an  Agreement,  bearing  date  on  or 

the  Sum  to  be  about  the  13th  May  1823,  and  inade  between  Thomas 
quanti^  of  ^  Hopcraft  of  Crowton  in  the  County  of  Northampton, 
Land,  and  that  Gentleman,  of  the  one  part,  and  Thomas  Hickman  of 
if  it  proved  to  Walcott,  in  the  Parish  of  Bartioak  in  the  County  of 
84  /.  or  42  /•  Northampton,  Esquire,  of  the  other  part ;  We  the  un- 
should   be  de-  dersigned    having    been   respectively  named    by   said 

ine  to  the  parts  -^^^^^^  Hickman  and   Thomas  Hopcraft  to  make  the 

of  the  Estate  in  valuation  of  the  Estate  at  Crowton  in  the  County  of 

which  the  defi-  Northampton  therein  mentioned,  have  this  day  viewed  the 

ciency  occur-  .    .  .  "^ 

red,  but  did  not  ^^"^^  consistmg  of  a  Mansion-house   and  OflSces  and 

state  the  quan-  73  a.  1  r.  8  p.  of  Arable  and  Pasture  Land,  and  have 

eachpart!^Held  "^"^"^X  agreed  that  the  value  thereof  is  5,460/.  2s. 
that  the  Valua-  including  the  Timber  and  Fixtures  thereof  and  Fruit 

tion  was  uncer-  and*  all  other  Trees,  and  we  accordindy,  in  pursuance 
tarn,  and  that  a     ^        j     a  ,    ,  ,  ,       \         r  .     t_ 

specific  per-      ^*  ®^^   Agreement,  declare  the  value  thereof  to  be 

formance  could  5460/.  25.;   and  we  also  declare  that,  if  there  shall  be 

Referees  mav  ^^^  ^^^^  ^  ^^  admeasurement  above  mentioned,  an 
take  the  opinion  allowance  at  the  rate  of  42/.  for  every  Acre,  either  less 

of athird  person  or  more  than  the  said  admeasurement,  shall  be  made 

as  evidence,  but  /.      .       n-  . 

cannot  previ-      ^^^  ^  ^^  ^^  addition  to  the  said  Purchase-money,  as  the 

ously  affree  to  case  may  happen,  if  the  mistake  be  in  the  allotment  in 

^*      Horse  Moor  Field  over  the  Brook;  and  an  allowance 

of  the  same  nature  at  the  rate  of  84/.  for  every  Acre,  if 
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the  mistake  be  in  the  other  part  of  the  Estate  on  the 
House-side  of  the  Brook.  Dated  the  12th  January  1823, 
Abraham  Paddy  Phillips,  Barnet  John  Hopcraft :" 

That  a  few  days  after  the  Valuation  was  made,  the 
Defendant  wrote  a  Letter  to  the  Plaintiff  in  the  words 
following : — 

"  Sir,  I  do  hereby  give  you  notice  that  I  consider  the 
mode  pursiied  by  Mr.  Abraham  Paddy  Phillips  and 
Barnet  John  Hopcraft,  in  valuing  the  Mansion-house, 
Lands  and  Premises  at  Crowton  between  you  and 
myself,  irregular  and  not  according  to  the  Agreement 
^tered  into  by  us,  inasmuch  as  they  dicl  appoint  two 
Builders  or  Surveyors  to  value  the  Mansion-house  and 
Buildings,  part  of  such  Estate,  without  my  consent  and 
approbation,  and  I  do  therefore  object  to  the  interference 
of  such  persons,  and  refuse  to  abide  by  the  present 
Valuation :" 

That  Barnet  John  Hopcraft  and  Abraham,  Paddy 
Phillips,  being  both  of  them  Land-surveyors  only  and 
not  accustomed  to  survey  and  value  Houses  and  Build- 
ings, did  of  themselves  determine  or  agree  to  obtain  the 
assistance  of  William  Utchfield  and  George  Starkie  in 
valuing  the  said  Mansion-house  and  Buildings,  and 
that  Litchfield  and  Starkie  were  Builders  and  Surveyors 
and  Valuers  of  Houses  and  Buildings  by  trade  or  pro- 
fession, and  were  and  are  well  known  to  be  skilful  in 
Buch  matters,  and  that  the  determination  or  agreement 
of  Barnet  John  Hopcraft  and  Abraham  Paddy  Phillips 
was  formed  upon  the  proposal  and  suggestion  of  Abraham 
Paddy  Phillips,  the  Valuer  appointed  by  the  Defendant 
as  aforesaid ;  and  that,  in  pursuance  of  such  deter- 
mination  and  agreement,  the  said  Barnet  John  Hopcraft 
and  Abraham  Paddy  Philips  employed  lAtchjUeld  and 
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Starhie  to  survey  and  compute  the  value  of  the  Mansion-* 
house  and  Buildings,  but  not  of  any  other  part  of  the 
Estate  and  Premises,  and  that  Litchfield  and  Starkie 
did  accordingly  survey  and  examine  the  said  Mansion- 
house  and  Buildings,  and  did  communicate  their  opinion 
and  judgment  as  to  the  value  thereof  to  Barnet  John 
Hopcraft  and  Abraham  Paddy  Phillips,  and  that  Barnet 
John  Hopcraft  and  Abraham  Paddy  Phillips,  having 
considered   such  opinion  and  judgment,  adopted   the 
same  as  their  own,  and  founded  their  Valuation  of  the 
said  Mansion-house  and  Buildings  thereon:   That,  at 
the  time  when  the  said   Valuation  was   agreed  upon, 
Barnet  John  Hopcraft  and  Abraham  Paddy  Phillips 
were  attended  by  Mr.  Robert  Weston  as  the  Solicitor,  or 
Agent  of  the  Solicitor  for  the  Defendant,  and  by  Mr. 
Alfred  Hayward  the  Solicitor  for  the  Plaintiff;  and  that 
the  employment   of    William    Litchfield   and    George 
Starhie  as  aforesaid  was  communicated  to,  and  was  per- 
fectly well  known  by  Messrs.  Hayward  and    Weston, 
and  was  not  in  any  manner  objected  to  by  them  or 
either  of  them;  and   that  the  written   Declaration  or 
Valuation  was  drawn  up  and  signed  under  and  with  the 
sanction  and  acquiescence  of  the  said  Mr.  Weston  on  be- 
half of  the  Defendant,  after  he  well  knew  that  Barnet 
John  Hopcraft  and  Abraham  Paddy  Phillips  had  availed 
themselves  of  the  knowledge  and  assistance  of  Litchfield 
and  Starkie,    And  the  Bill  prayed  that  it  might   be 
declared  by  the  Decree  of  the  Court  that,  under  the 
Agreement  and  the  Valuation  of  the  Premises  so  made 
by  Barnet  John  Hopcraft  and  Abraham  Paddy  Phillips, 
the  Defendant  was  the  Purchaser  of  the  Premises  at  the 
price  of  5460/.  25.;  and  that  he  might  be  compelled  to 
complete  such  purchase. 


To  this  Bill  the  Defendant  put  in  a  general  Demurrer. 
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Mr.   Home    and    Mr.    West    in   support   of  the 
Demurrer : — 

If  the  Price  of  this  Estate  had  been  properly  fixed  by 
the  Valuers,  it  would  have  been  the  same  as  if  it  had 
been  fixed  by  the  parties  themselves.     But  the  Price 
was  not  properly  fixed  by  the  Valuers.    The  Valuation 
by  which  the  parties  were  to  be  bound  was  to  be  made 
by  Surveyors  appointed  by  each  party ;   and,  if  they 
could  not  fix  a  value,  whether  firom  ignorance  or  any 
other  cause,  their  only  course  was  to  choose  an  Umpire. 
The  Valuers  acknowledged  by  their  conduct  that  they 
were  unable  to  fix  a  value ;  but,  nevertheless,  they  never 
appointed  an  Umpire.    They  did  not  choose  to  exercise 
the  power  which  had  been  delegated  to  them;  but  they 
called  in  two  other  persons  to  exercise  it.    Such  conduct 
is  a  direct  violation  of  the  maxim  "  delegatus  mm  potest 
dekgare"    There  is  a  great  difference  between  a  Valua- 
tion made  by  a  Builder,  and  one  made  by  a  Land-sur- 
veyor.   The  latter  would  consider  the  House  with  refer- 
ence to  the  Land  only.    The  former  would  estimate  it 
according  to  the  value  of  the  Materials.    It  is  impossible 
to  hold  that  the  parties  are  bound  by  this  Valuation* 
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There  is  an  another  objection  to  this  Valuation:  that  it 
is  not  final.  It  was  clearly  intended  by  the  parties  that 
the  Valuation  should  be  made  in  such  a  manner  a»  to 
prevent  any  further  dispute  between  them*  But  the 
Price  is  not  finally  fixed  by  this  Estimate.  It  may  be 
either  to  be  increased  or  diminished,  according  as  the 
number  of  Acres  shall  turn  out  to  be  more  or  less  than 
the  estimated  quantity.  It  is  no  where  asserted  that 
the  Estate  has  been  accurately  measured,  and  that  it 
contains  the  quantity  of  Land  mentioned  in  the  Valua- 
tion.    Consistently  with  this  Award  the  Sum  stated  a& 
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the  Price  might  h^ve  been  diminished  one-half.  It  is 
quite  clear  that,  before  a  specific  performance  can  be 
decreed,  the  Price  must  be  fixed  either  by  the  parties,  or 
by  those  to  whom  they  delegate  that  duty.  Can  the 
Court,  in  this  Case,  say  what  the  Price  to  be  paid  for  this 
Estate  is  ?  If  it  cannot,  a  specific  performance  cannot 
be  decreed  (a). 

Mr.  Bkkerstetk,  in  support  of  the  Bill: — 

The  objection  that  this  Award  is  uncertain  cannot  be 
made  upon  Demurrer.  It  must  be  done  either  by  Plea 
or  Answer.  Without  an  allegation  of  Error  there  cannot 
be  any  relief  against  this  Award. 

The  Vice-Chancellor: — 

If  the  two  Arbitrators  had   agreed  together  to  be 

bound  by  the  opinion  of  the  two  Builders  whom  they 

consulted,  there  would  have  been  much  weight  in  the 

first  objection  to  the  Award.     But,  according  to  the 

statement  of  the  Bill,  upon  which  I  am  now  to  act,  the 

Arbitrators  received  the  opinion  of  the  two  Builders 

merely  as  evidence,  and  adopted  it  as  their  own  upon  the 

credit  which  they  gave  to  the  testimony.    As   to  the 

second  objection ;  id  cerium  est  quod  cerium  reddi  potest : 

and,  if  the  addition  or  deduction  upon  remeasurement 

had  been  to  be  made  at  a  certain  rate  per  Acre  as  to  all 

the  Land,  there  would  have  been  no  difficulty.    But  the 

Arbitrators  have  directed  that  the  addition  or  deduction 

should  be  made  at  the  rate  of  84/.  an  Acre,  as  to  Land 

on  the  House-side  of  the  Brook;  and  at  the  rate  of  42/. 

an  Acre,  as  to  Land  on  the  other  side  of  the  Brook;  and 

have  not  told  us  how  much  of  the  73  a.  1  r.  8p.  (which 

they  estimate  to  be  the  whole  quantity  of  Land)  they 

have  considered  to  be  lying  on  the  House-side  of  the 

(a)  See  Emery  v.  Wase^  5  Ve«.  846 ;  and  8  Vt%,  ^os- 
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Brook ;  and,  consequentlyy  there  arc  no  means  of  deter- 
mining to  what  extent  the  84/.  is  to  be  allowed,  or  to 
what  extent  the  42  /.  only  is  to  be  allowed.  It  is  for 
this  reason  that  I  consider  the  Award  not  to  be  final  and 
certain,  and  allow  the  Demurrer. 
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CARRINGTON  v.  JONES. 

1  HE  Bill  stated  that  the  Plaintiff  was,  sometime  in  the 
year  1 799,  lawfully  presented,  instituted  and  inducted  to 
the  Vicarage  of  the  Parish  and  Parish  Church  o(  Berkley, 
and  had  ever  since  been  the  true  and  lawful  Vicar      The  Custody 
thereof;  and,  as  such  Vicar,  was  lawfully  entitled  to  jy^^^^i  ^f. 
have,  receive  and  take  all  and  singular  the  Tithes  yearly  fered  in  Evi- 
arising,  growing,  renewing  or  increasing  within  the  said  «^ce  is 
PamA,  and  the  titheable  places  thereof,  (except  the  Tithes  5^  proved  by 
of  Com,  Grain  and  Hay) :  And  it  prayed  for  an  Account  an  mterested 
and  Payment  of  the  Tithes  to  which  the  Plaintiff  was  ^  j^'  piajntiff 

60  entitled.  represented 

himself  in  his 

Bill  as  entitled 
At    the   hearing  of  the  Cause  the    Vice-Chancelhr  iq  the  Tithes 

directed  the  following  Issues  to  be  tried.  of  the  Parish  of 

B.  without  no- 
ticing a  District 
1st  ''  Whether  from  time  whereof,  &c.  there  hath  called  H.  which 

been  payable  and  paid,  and  of  right  ought  to  be  paid,  to  p^-^u^^f  ^ad 

of  late  years  been  considered  as  a  distinct  Parish.  At  the  Trial  of 
Issues  as  to  certain  Moduses  in  By  the  Plaintiff  proved  that  H. 
was  part  of  B.  and  that  the  Moduses  did  not  prevail  in  H.  The 
verdict  however  was  in  favour  of  the  Moduses.  A  Motion  by  the 
Plaintiff  for  a  new  Trial  was  refused,  because  the  evidence  as  to 
H.  was  a  surprise  upon  the  Defendants,  and  was  calculated  to  de- 
feat ^e  intention  01  the  Court  in  cUrecting  the  Issues. 
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1834.  the  Vicar  of  the  Parish  of  Berkley  in  the  County  of 

Gloucester,  by  the  Owners  and  Occupiers  of  Lands  in 
the  said  Parish,  for  every  Milch  Cow  kept  within  the 
Jones.  said  Parish  at  any  time  within  the  year,  the  sum  of  one 
penny  at  Lammas  in  each  year,  for  and  in  satisfaction  of 
the  Tithe  of  the  Milk  of  such  Cow.'* 

And  "  Whether  from  time  whereof,  &c.  there  hath 
been  payable  and  paid,  and  of  right  ought  to  be  paid, 
to  the  Vicar  of  the  Parish  of  Berkley  in  the  County  of 
Gloucester,  by  the  Owners  and  Occupiers  of  Lands  in  the 
said  Parish,  for  every  Colt  foaled  within  the  said  Parish 
at  any  time  within  the  year,  the  sum  of  one  penny  at 
Lammas  in  each  year,  for  and  in  satisfaction  of  the 
Tithe  of  such  Colt." 

The  Verdicts  were  in  favour  of  both  Moduses. 

The  Plaintiff  now  moved  for  a  new  Trial.  The  grounds 
upon  which  the  Motion  was  made  will  appear  from  the 
Arguments. 

Mr.  Sugden,  Mr.  Curwood  and  Mr.  Oldnall  Russell 
in  support  of  the  Motion: — 

1 .  The  first  ground  upon  which  we  are  entitled  to  ask 
for  a  new  Trial,  is  that  certain  Receipts  for  these  Mo- 
duses, signed  by  two  persons  now  deceased,  named 
James  and  Richard  Croome,  were  admitted  in  evidence 
without  proving  the  characters  of  the  persons  who  signed 
them.  It  was  not  shewn  whether  they  received  the 
Tithes  as  Lessees,  or  as  Collectors  for  the  Vicar.  Mrs* 
Viner,  who  was  the  Daughter  of  Richard  and  Sister  of 
James,  when  examined  as  to  this  point,  stated  merely 
that  her  Father  and  Brother  held  under  four  of  the  former 
Vicars ;  and  that  her  Brother  took  the  Tithes,  and  her 
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Pather  before  him.  These  Receipts  could  not  prejudice 
the  Plaintiff's  claims,  unless  the  parties  giving  them  were 
CSollectora  for  the  Vicar;  and,  in  that  case,  the  Defen- 
dants totally  failed  in  proving  that  they  filled  that  cha- 
racter. It  has  been  decided,  in  Short  v.  Lee  (a),  that  a 
Sook  in  the  hand-writing  of  a  person  purporting  to  con- 
tain accounts  of  Tithes  collected  by  him  seventy  years 
ago,  cannot  be  received  in  evidence  without  proof  that 
that  person  was  Collector  of  Tithes  at  that  time;  and  the 
Case  of  Manby  v.  Curtu  (b)  is  to  the  same  effect.  Nor 
mrere  these  persons  proved  to  be  Lessees.  If  they  were 
ao,  they  must  have  held  under  a  Lease ;  for  a  Deed  is 
always  necessary  to  pass  an  interest  in  Tithes,  except 
where  the  Occupier  retains  them  by  agreement  with  the 
Incumbent.  Now  no  Lease  was  produced,  nor  was  any 
evidence  given  of  its  loss  so  as  to  make  the  parol  evi- 
dence of  Mrs.  Viner,  that  her  Father  and  Brother  held 
tlie  Tithes,  admissible ;  nor  is  there  any  thing  to  satisfy 
tlie  Court  that  the  Lease  may  not  now  be  in  existence, 
and  in  the  possession  of  the  Executors  of  the  Lessees.. 
Sut,  supposing  it  to  have  been  satisfactorily  proved  that 
tJie  Croomes  were  Lessees,  the  Plaintifi^s  rights  cannot, 
affected  by  these  Receipts;  because  a  Lessor  can- 
be  prejudiced  by  the  acts  of  his  Tenant  (c). 
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s.  The  Moduses  were  laid  as  covering  the  whole 
I^trish  of  Berkley.  We  proved,  from  the  Nona  Rolls,  the. 
^K^arliamentary  Survey  and  the  Minister's  Accounts  of  the 
^^  Henry  8,  that  a  Vill  called  Hill  formed  part  of  the 
of  Berkley,  though  it  has  now  acquired  the  re- 
ft of  being  a  distinct  Parish.  And  it  appeared 
the  Terrier  belonging  to  this  Parish  that  the  Inha- 
bitants of  Hill  were  bound  to  keep  in  repair  the  Mounds 

(a)  2  J.  &.  W.  464.  See  particularly  page  468. 

(6)  1  Price  225.     I  (c)  See  Wood  v.  Veal  5  B.  &  A.  454. 
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of  the  churchyard  of  Berkley.  Now,  as  we  also  pmved 
that  Hill  pays  Tithes  in  kind  at  this  day,  it  is  imposBible 
that  these  Moduses  can  be  supported,  as  they  are  alleged 
to  extend  over  the  whole  Parish.  The  evidence,  there* 
fore,  given  by  us  to  prove  that  Hill  was  part  of  tlie 
Parish  of  Berkley,  was  very  material.  But  the  learned 
Judge  withdrew  from  the  consideration  of  the  Jury  the 
question  w&ether  Hill  was  or  was  not  part  of  the  Pajridi 
of  Berkley,  and  directed  them  that  Hill  was  a  distinot 
Parish.  We  do  not  pretend  to  say  how  Hill  becama 
separated  from  Berkley.  Our  objection  is  that  the  fitct 
of  its  being  so  was  left  to  the  Jury  as  if  we  had  given 
evidence  upon  that  subject. 


3.  Certain  Receipts  for  these  Moduses  and  other 
Documents  were  handed  in  on  behalf  of  the  Defendants^ 
and  the  learned  Judge  allowed  persons  who  were  occa- 
piers  of  Land  in  the  Parish,  and  were,  therefore,  interested, 
to  prove  out  of  what  custody  they  had  been  obtained* 
Any  person  may  hand  in  Documents,  but  if  it  is  neoea*^ 
sary,  in  order  to  give  authenticity  to  them,  to  prove  tbe 
custody  from  which  they  came,  an  interested  Witnesfr 
cannot  be  allowed  to  give  evidence  on  that  subject.  LcHd* 
Clanrickard  v.  Denton  (d). 

Mr.  Taunton,  Mr.  Heald,  Mr.  Tioiss  and  Mr.  Koe,  for 
the  Defendants,  were  desired  by  the  Vice-Chancellor  to 
confine  themselves  to  the  question  whether  Hill  was^ 
part  of  the  Parish  of  Berkley. 

The  Persons  who  composed  the  Parliamentary  Survey 
were  not  infallible.  Their  duty  was  to  ascertain  the' 
value  of  property  which  had  belonged  to  the  ReSgiou^ 


{d)  1  Gwill.  360. 
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Houses;  and  not  the  divisions  of  Counties,  Hamlets  and 
Parishes;  and  they,  consequently,  had  no  authority  to 
decide  upon  any  other  question  than  that  of  value.  The 
wvds  **  In  the  Parish  of  Berklet/T  which  follow  the 
uming  of  this  District  in  the  survey,  are  merely  inciden- 
tal* The  attention  of  the  Commissioners  who  made  the 
nrvey  was  called  to  the  rental  and  the  occupation  of  the 
Luids;  and  it  is  too  much  to  take  it  for  granted  that, 
bmHise  these  words  were  used  which  were  not  material 
to  the  object  of  the  Commissioners,  Hill  was  always  in 
tlie  Parish  of  Berkley,  Except  this  Instrument  and  the 
otiier  Documents  which  were  produced  for  the  same 
poipose,  all  the  evidence  negatives  that  HiU  was  part  of 
the  Parish.  Mr.  Lodge,  the  present  Incimibent  of  the 
liriDg  of  Hill,  stated,  at  the  Trial,  that  it  was  not  a  mem- 
ber of  the  Parish  of  Berkley,  but  was  a  distinct  Cure. 
With  respect  to  the  statement  in  the  Terrier  that  the 
Buishioners  of  Hill  were  bound  to  repair  the  Mounds 
of  the  Church-yard  of  Berkley,  that  is  evidence  that 
Wl  was  then  a  distinct  Parish  from  Berkley.  The 
Parishioners  who  signed  the  Terrier  could  not  have  any 
Uiterest  in  misdescribing  the  Parish.  It  is  impossible 
^.account  for  that  burden  being  imposed  upon  HilU 
fi«t  there  might  have  been  some  connexion  between  the 
^•o  Parishes  which  is  now  forgotten.  The  Founder  of 
^He  Church  of  Berkley  might  have  had  property  in  Hill, 
^tid  might  have  entailed  that  burden  upon  his  property 
In  order  to  support  a  prescription  for  a  seat  in 
Aisle  of  a  Church,  it  is  au  intendment  perpetually 
that  the  Aisle  was  built  by  the  founder  of  the 
^^SfxHsj  which  claims  the  seat.  But,  supposing  that  HiU 
^4^.  a  member  of  the  Parish  of  Berkley,  the  object  of  the 
^^«kmrt  in  directing  these  Issues  has  been  answered  by 
Verdicts ;  for  your  Honoris  intention  was  to  find 
rhether  these  Moduses  existed  in  that  part  of  the  Parish 
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1824.  of  which  the  Plaintiff  is  entitled  to  the  Tithes.    Besidei 

the  Defendant  is  precluded^  by  the  statement  in  the  coni' 
mencement  of  his  BilL  from  taking  this  objection  ;  anc 
JoKss.  the  Issue  is  quite  consistent  with  that  statement.  Thi 
Plaintiff  was  aware^  from  the  statement  in  the  Terrier 
that  there  was  a  connexion  between  Hill  and  Berkley 
and,  if  he  meant  to  take  this  objection,  he  ought  to  han 
amended  his  Bill  and  stated  so,  and  words  ought  to  Um 
been  introduced  into  the  Issue  with  a  view  to  ascertaii 
whether  itJie  Moduses  did  not  prevail  in  Hill  as  w^ '» 
in  Berkley.  The  taking  of  the  objection  in  the  present 
stage  of  the  Cause  is  a  surprise  upon  the  Court,  and 'flu 
Plaintiff  ought  not  to  be  allowed  to  avail  himself  (^it. 

Mr.  Curwood  in  reply : — 

If  the  Court  declares  that  the  Moduses  prevail  throng 
out  the  wholQ  Parish  of  Berkley,  it  will  bind  the  Inc^ikto 
bent  of  Hill.  For  there  is  no  question  that  Hill  is  ptifi 
of  the  Parish  of  Berkley.  The  Parliamentary  Surrq 
was  taken,  not  by  Commissioners,  but  by  a  large  Jiluy  ol 
the  Cgunty.  It  is  impossible  that  the  same  mistake 
should  be  made  in  three  public  Documents.  Hie  pib- 
rishioners  of  one  Parish  cannot  prescribe  that  the  p» 
rishioners  of  another  Parish  should  repair  the  Walls'  ol 
their  Church.  There  may  be  a  prescription  in  the  imta 
Parish,  but  not  in  different  Parishes. 

The  Vice-chancellor,  considering  the  other  groundi 
upon  which  the  new  Trial  was  moved  for  as  not  mainfsiin* 
able,  stated  that  he  entertained  doubt  whether  an  interested 
Witness  could  be  permitted  to  prove  out  of  what  cuisttoily 
a  produced  document  came,  where  isuch  proof  was  ess^ 
tial  to  its  reception  as  evidence ;  but  that  it  was  iM 
necessary  to  consider  the  point  further ;  because,  if  fHkt 
Receipts  in  question  had  been  rejected,  he  should  not'hitve 
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other -verdict  than  that  which  had  been  found.    And,  as 
to  the  objectian  with  respect  to  Hill,  he  observed  that 
the  Issues  were  framed  according  to  the  manner  in  which         Jones. 
the  Plaintiff  had  stated  his  own  case  upon  his  Bill,  where 
ke  had  represented  himself  as  entitled  to  the  Small  Tithes 
throughout  the  whole  Parish  of  Berkley,  and  that  no  no- 
tice was  taken  of  Hill  in  any  of  the  Pleadings  in  Equity; 
that  the  introduction  of  the  Evidence  as  to  Hill  was, 
therefore,  not  only  a  surprise  upon  the  Defendants,  but 
was  calculated  to  defeat  the  intention  of  the  Court  in 
directing  the  Issues,  by  enabling  the  Plaintiff  to  snatch 
a  verdict  upon  a  point  not  touching  the  merits  of  the 
Case  in  Equity  between  the  Parties ;  and  that,  if  the 
Jury  had  found  a  verdict  for  the  Plaintiff  upon  the 
gnwnd  of  Hill  being  a  member  of  the  Parish  of  Berkley, 
he  would  not  have  acted  upon  such  a  verdict;  that,  for 
tliese  reasons,  although  he  did  consider  that  there  was 
fttiong  evidence  that  Hill  was  but  a  member  of  the  Parish 
of  Berkley,  he  must  refuse  the  Motion  for  a  new  Trial, 
^und  must  refuse  it  with  Costs. 

The  Order  made  was  in  the  following  words :  "  This 
"Oourtdoth  refuse  the  Motion,although  upon,  the  evidence 
Igiven  by  the  Plaintiff  at  the  Trial  of  the  Issue,  the  Jury 
^Knight  have  been  warranted  in  finding  a  different  verdict, 
>^3poii  the  ground  that  the  alleged  Parish  of  Hill  was  in 
^^ruth  but  a  Township  of  Berkley,  and  that  the  Moduses 
question  did  not  extend  to  such  Township,  and  con- 
[uently  did  not  prevail  throughout  the  whole  Parish  of 
--JSerkhy,  as  by  the  form  of  the  Issues  was  affirmed  by 
"^he  Defendants ;  because  such  evidence  so  given  by  tiie 
plaintiff  was  altogether  a  surprise  upon  the  Defendants, 
was  inconsistent  with  the  Case  made  by  the  Plaintiff 
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in  the  Pleadings  in  Equity,  and  did  not  in  anyhe^ime^ 
affect  the  merits  of  the  Case  in  Equity  between  thfe 
Plaintiff  and  Defendants,  and  was  calculated  to  defeat 
the  trial  of  such  merits,  and  to  disappoint  the  intention 
of  the  Court  in  directing  the  Issues.'* 


1824. 
aglh  Nov. 


Receiver. 

Tenant  in 

Common, 


Motion  for  a 
Receiver  by 
one  Tenant  in 
Common 
against  his  Co- 
tenant,  on  tlie 
ground  that  the 
latter  had  given 
notice  to  Uie 
Tenants  to  pay 
their  Rents  to 
him  only,  and 
had  advertised 
the  Estate  for 
sale,  refused, 
because  the 
conduct  com- 
plained of  did 
not  amount  to 
an  exclusion. 


TYSON  V.  FAIRCLOUGH. 

IHE  Plaintiffs  and  the  Defendant  were  Tenants  in 
Common  of  some  Freehold  and  Leasehold  Houses  under 
a  Will  of  which  the  Defendant  was  Executor. 

In  1814  the  Defendant  had  entered  into  a  written 
Agreement  with  the  Plaintiffs  to  permit  the  latter  to  te^^ 
ceive  the  whole  of  the  Rents^  until  they  had  repaid  theiiii<«> 
selves  two  Sums  due  to  them  from  the  Defendant.  Tktt 
Plaintiffs  had  been  in  receipt  of  the  Rents  ever  since  th6 
Agreement  wa^  made ;  but,  in  May  last,  the  Defendtfni 
gave  notice  to  the  Tenants  to  pay  the  Rents  to  him  and 
not  to  the  Plaintiffs,  and  that  he  would  enforce  such  pay- 
ment by  distress  if  necessary. 

In  July  the  Defendant  advertised  the  Houses  for  sale; 
upon  which  the  Bill  was  filed  for  a  Receiver  and  an 
Injunction  to  restrain  the  Sale  :  but,  before  the  InjiuKO 
tion  v^ras  served,  the  Defendant  had  actually  sold  aU  €M 
Houses  but  one.  The  Bill  insisted  that  a  balance  of  51  If 
was  fitill  due  to  the  Plaintiffs.  The  Answer  stated  €bMi 
by  the  Accounts  rendered,  such  a  Balance  appeared  to 
be  due,  but  that,  upon  investigation  of  the  Accounts,  it 
was  foiHid  that  25/.  only  was  due,  allowing  the  Accountir 
to  be  just,  which  the  Defendant  did  not  admit;  and  that 
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^e  Befendant  had  tendered  the  25/.  to  the  Plaintiffs,  but 
-they  refused  to  accept  it:  That  the  Plaintiffs  had  been 

Tepaid  all  that  was  due  to  them^  or  that  they  might  have 

beoi  repaid  it  if  they  had  thought  proper. 

Mr.  Agar  and  Mr.  Koe,  for  the  Plaintiffs,  now  moved 
far  a  Receiver,  and  founded  their  Application,  1st.  upon 
the  Agreement;  2d.  upon  tfie  Notice  given  by  the 
Defendant  to  the  Tenants,  and  his  having  sold  the  pro- 
perty, which  they  contended  amounted  to  an  actual 
exclusion  of  the  Plaintiffs  ;  and  they  cited  Evelyn  y. 
Eoelyn  (a).  Street  v.  Anderton  (6),  Milbank  v.  Revett  (c). 

The  Vice-Chancellor  : — 

If  the  Defendant  were  now  availing  himself  of  his 

legal  title  to  receive  Rents  and  Profits  which,  under 

the  Agreement,  were,  in  effect,  assigned  to  the  Plain- 

tiffi^  there  would  be  ground  for  the  appointment  of  a 

Beeeiver;  but  according  to  the  Answer  he  has  fully 

piid  the  Sum  mentioned  in  the  Agreement,  except  a 

aatU  Balance,  which  has  been  tendered  to  the  Plaintiffs 

and  refused.    It  is  said,  however,  that  the  Notice  given 

bf  the  Defendant  to  the  Tenants  no  longer  to  pay  the 

Rents  to  the   Plaintiffs  but  to  him,  the  Defendant, 

amounts  to  an  exclusion  of  the  Plaintiffs  from  their  own 

share  of  the  Profits  of  the  undivided  Estate,  and  that 

where  there  is  such  exclusion  a  Court  of  Equity  wiU, 

according  to  the  Cases    cited,   appoint   a   Receiver. 

Exclusion  is  where  one  Tenant  in  Common  receives  the 

whide  Rent,  and  excludes  his  Companion  firom  the  Share 

due  to  him.    The  Notice  of  the  Defendant  is  not  exclu- 

akm :  Notwithstanding  this  Notice,  the  Tenants  may  pay 
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the  whole  of  the  Rents  to  the  Plaintiffs^  and  certainly 
may  safely  pay  to  the  Plaintiffs  their  due  share  of  the 
Rents.  I  do  not  even  consider,  upon'the  circumstances 
of  this  Case  and  the  Answer  of  the  Defendant,  that  this 
Notice  is  evidence  of  an  intention  on  the  part  of  the 
Defendant  to  withold  from  the  Plaintiffs  the  share  of 
the  Rents  which  belongs  to  them.  The  Defendant  does 
not  dispute  the  title  of  the  Plaintiffs ;  the  Agreement  is 
founded  on  the  admitted  title  of  the  Plaintiffs  ;  and  the 
plain  purpose  of  the  Notice  is  to  prevent  the  Plaintifis 
from  receiving  the  Rents,  because  they  insist  upon  retain- 
ing the  Defendant's  Share  in  satisfaction  of  a  Balance 
which,  according  to  the  Answer  of  the  Defendant,  is 
not  due  from  him.  I  may  observe  that,  even  in  the 
case  t)f  any  actual  exclusion  of  one  Tenant  in  Common  .by 
another,  I  doubt  whether  this  Court  would  appoint  aBe-! 
ceiver.  If  it  were  an  exclusion  which  amounted  to  aa 
ouster  at  Law  the  party  complaining  must  assert  at  Law. 
his  legal  title.  If  it  were  not  such  an  exclusion,  this  Couil 
would  compel  the  Tenant  in  Common  in  receipt  of  the 
Rents  to  account  to  his  Companion;  but  woujid  not,  I: 
think,  act  against  his  legal  title  to  Possession ;  and  the 
reason  is,  because  the  party  complaining  may  at  Law 
relieve  himself  by  the  Writ  of  Partition.  It  is  upon  this 
ground  that  this  Court  has  constantly  refused  to  restrain 
a  Tenant  in  Common  from  cutting  Timber,  or  doing  anyt 
other  act  not  amounting  to  destruction.  Where  the  Estate 
in  conmion  is  eqilitable,  the  Court  does  interfere ;  because, 
it  acts  against  the  legal  Estate  of  the  Trustee  only,  who. 
is  guilty  of  a  breach  of  trust  if  he  permits  one  equitable 
Tenant  in  Commion  in  any  manner  to  prejudice  the  in- 
terest of  the  other.  Of  the  Cases  cited.  Street  v.  Anderton. 
was  an  equitable  Estate ;  Evelyn  v.  Evelyn  is  bat  a 
word,  and  does  not  explain  the  nature  of  the  Estate ;  and 
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Miibank  v.  Revet t,  which  was  very  shordy  and  very  1824. 

loosely  argued,  considers  that  the  principles  which  are  '    T^*        ' 

applied  to  Partners  are  applicable  also  to  Tenants  in  ^^ 

Common,  which  probably  would  not  have  been  the  Fairclouoh. 
opinion  if  the  Case  had  been  more  fully  argued. 


GILLESPIE  V.  ALEXANDER. 


General  GILLESPIE  made  four  Testamentary  1824. 

Papers,  all  in  his  own  hand  writing.    The  first  was  as  6th  &  7th  Dec* 
follows : — 


«« 


Legaci^. 
Being  perfectly  in  my  senses,  I  declare  this  to  be 


Leff&ciei 
my  last  Will  and  Testament ;  and  I  accordingly  leave  given  to  the 

the  little  I  possess  in  the  following  manner : — I  be*  same  persons, 
qneath  to  my  Daughter  Selina  Gillespie,  the  dear  pledge  ^^^  Initru-* 
of  an  attachment  to  a  most  amiable  Womeui  who  is  ments,  and,  in 
no  more,  a  sum  of  Money  equal  to  12,000/.  sterling,  some  instances, 
to  be  paid  on  the  day  of  her  Marriage,  provided  she  has  amounts  held 
the  approbation  of  the  Majority  of  her  Guardians ;  but  to  be  substitu- 
in  case  she  should  marry  imprudently,  and  without  their  "^"^* 
cxmsent,  only  th^  sum  of  5,000  /.    To  Mrs.  Atmabella 
'^ailespie,  I  bequeath  the  sum  of  250/.  a  year  Annuity  for 
lier  natural  Life,  which  will  be  paid  out  of  the  Interest 
^vising  from  the  said  12,000/.  bequeathed  to  the  afore- 
^mSeUna  Gillespie,  I  bequeath  1,000/.  to  George  Gillespie, 
^^  natural  Son  of  mine,  now  residing  in  Jamaica.     I  be« 
^^neath  1,500/.  to  Robert  Gillespie,  a  natural  Son  by 
rente  Pechier,  a  French  Lady  of  St.  Dommgo,  ^who  is 
be  heard  of  at  Kingston,  Jamaica.    The  Boy  was  at 
"^School  sometime  ago  at  Mount  Airy  Academy,  Philadel- 
ihia,  America.     I  bequeath  500  /.  to  my  Son  by  Mrs. 
^^rlotte  Wallen ;  Major  Thorn  can  give  an  account  of 
ler.    I  bequeath  to  my  Housekeeper,  now  living  with 
Vol.  IL  L 
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me,  i,ooo/.;  that  wil}  be  paid  to  her  from  the  saleef 
my  Furniture,  &c. ;  all  the  ready  Money  I  have  in  the 
house,  and  my  Linen  and  Cloaths.  Captain  Byers  will  be 
good  enough  to  invest  this  Money  for  her  in  the  hands 
of  Mr.  Alexander^  who  will  send  her  to  Europe^  mnd, 
when  she  airives  at  home,  she  will  receive  250/.  in  Cash; 
the  rest  Mr.  Alexander  will  purchase  and  lay  out  in  An- 
nuity for  her  natural  Life.  As  I  am  not  clear  how  my 
property  may  turn  out,  I  cannot  distinctly  say  how  it  is 
to  be  divided;  but,  to  prevent  disputes,  it  will  be  as  fol- 
lows :  I  will  suppose  my  Java  and  Palambang  Priac 
money  will  be  equal  to  5,000/.;  indeed  it  ought  to  be 
near  twice  that  simi;  the  sale  of  my  Stock  in  Trade  in 
Meerut,  Houses,  Wines,  Plate,  8cc.  &c  stands  me  in 
about  7,000/.  sterhng;  Jewels  to  the  amount  of  i,200l 
sterling,  as  also,  in  the  care  of  Captam  Fortune  at 
Lucknaw,^ooL  sterling;  a  Necklace  at  Mr.  Akxander^u 
worth  250/.  sterling,  should  it  turn  out  to  be  equal  to 
what  I  calculate  upon,  exclusive  of  12,000/.  lent  to  Mr, 
Alexatider  for  five  years  and  the  other  Property  of  mine 
in  his  hands  that  will  cover  my  above-mentioned  Bdhests. 
I  bequeath  a  sufficient  Sum  to  my  Daughter  Selum 
Gillespie  as  to  yield  her  a  clear  600/.  stjpUng  per  annum; 
the  remainder,  except  500/.  I  bequeath  to  Eugenk 
Pechier,  I  leave  to  Captain  R.  Houghton  of  Belfmi^ 
Ireland,  and  to  his  Issue  by  Jane  Gillespie  ]  and  in  case 
my  Daughter  Setina  Gillespie  should  die,  I  leave  the 
whole  of  the  Sums  above  mentioned  for  her  use  to  the 
said  JB.  Houghton  and  his  Heirs  by  Jane  Gillespie*  I 
am  so  ill  that  I  cannot  proceed  further. — Meerut,  Jvbf 
6th,  1814.'' 

The  second  was  without  date,  and  was  in  the  follow- 
ing'words:— 

*'  1  constitute  and  i4>poiQt  to  be  my  Executors  Sir 
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William  Kier,  Major  General;  Captain  Byers,  Royal 
Artillery,  and  Mr.  Joseph  Alexander ;  as  also  to  be 
Chmrdians  to  my  dear  Selina  Gillespie/' 

The  third  was  as  follows: — 

**  Dhoon,  October  30th,  1814.    I  leave  and  bequeath 
to  Mrs.  Gillespie,  my  Wife,  the  sum  of  300/.  per  annum* 
for  her  personal   Life;  and  to  my  natural  Daughter 
SeGna  Gillespie,  now  in  under  the  care  of  Colonel 
Caldwell  at  Madras,  the  sum  of  8*000  2.  to  be  paid 
to  her  on  the  day  of  her  Marriage,  previous  to  that 
the  Interest  to  be  appropriated  to  her  Education  and 
Board.    I  request  Colonel  CatdweU,  Sir  William  Kier 
and  Mr.  Joseph  Alexander  to  act  as  her  Guardians  and 
Tnurtees.    I  have  left  a  Memorandum  leaving  to  Mrs. 
Uary  Ann  Vineall  i,ooo7.,  and  Cloaths,  Furniture  and 
many  things  in  my  Godowns  at  Meerut ;  I  confirm  all 
Items  mentioned  in  that  Memorandum.     I  leave  to' 
Robert   GXespie,  my  Son  by  Mademoiselle  Eugeaie 
Pechier,  of  Port-aw-Prince  St.  Domingo,  and  who  is 
Mw  at  School  at  Mount  Airy  or  Mount  Pleasant  Aca- 
demy, near  Philadelphia,  1,500/.  sterling;  and  to  his 
Mother  1,000^.  sterling;  also  to  my  natural  Son  by 
Ckarlotte  Wallen  500 1. ;  should  any  Prize-money  hers-' 
.  after,  for  Java,  turn  out  advantageously,  these  Sums  and 
Bequests  will  be  increased  in  proportion  to  the  extent  of 
nxj  present  Property.    Should  Selina  Gillespie  die  be- 
4tte  Marriage  my  Bequest  to  her  will  be  paid  to  the 
^Ideft  Son  of  Richard  Houghton  and  Jane  Gillespie,  my 
^^Sousin.    The  two  Children  by  the  Malay  Girls,  to  each 
'    leave  two  thousand  Rupees;    Four  and  Leary,  five 
liundred  each.** 

The  fimrth  was  as  follows:-— 

^  SkAaran^fore,  October  83d,  1814.     If  any  aoeidenl 

h  2 
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1824.  should  happen  to  me  I  leave  and  bequeath  ilfary  Antf 

"^      ""        '      Vineall  1,000/.  sterling,  which  Mr.  Alexander  will  be 

GILLESPIE'  ,  ,  1  .       ,  ,  /.         A         -^ 

^^  good  enough  to  lay  out  m  the  purchase  of  an  Annuity* 

AcEXAKDER.    for  and  during  the  Life  of  the  said  Mary  Ann  Vineall. 

I  also  leave  and  bequeath  to  her  all  my  Furniture, 
Gloaths,  Linen  and  Stores  in  the  Crodowns,  and  which 
will  be  turned  or  not  into  Cash,  as  the  said  Mary  Ann 
Vineall  may  be  disposed  to  determine ;  also  a  sufficient 
sum  of  Money  to  pay  her  passage  to  Calcutta,  and 
eventually^  to  Europe.  I  calculate  the  Stores,  Fumitore^,' 
&c.  at  i8>ooo  Rupees.'' 

On  the  31st  of  October  1814,  the  day  after  the  date 
of  the  third  Paper,  the  Testator  was  killed  in  Battle*. 
All  the  Legatees,  except  George  Gillespie,  survived  him.; 

Hie  Decree  directed  the  Master  to  inquire  of  what  the 
Testator's  personal  Estate  consisted  at  the  dates  of  the 
first  and  dlird  Papers,  and  at  his  decease.  The  Master 
reported  that  he  was  unable  to  ascertain  what  the  Tes^ 
tator's  personal  Estate  consisted  t>f  at  the  periods  befese 
mentioned ;  that  no  evidence  had  been  laid  before  hiniv 
to  satisfy  him  that  any  accession  was  made  to  the 
Testator's  personal  Estate  between  the  dates  of  thoee 
Papers, or  his  death;  that  he  was  of  opinion  that  no  accee-. 
Hion  was  made'  to  such  Property  between  those  periods 
respectively ;  and  that  the  only  vaUd  Legacies  given  by 
the  Testamentary  Papers  were  those  contained  in  the 
third  Paper  and  the  Memorandum  referred  to  thereby.    . 

To  this  '^Report  the  Defendant  Selina  Gillespie  took 
the  following  Exception : — 


tt 


Because  the  ilfa^/er-ought  to  have  <:ertified  that  the 
ral  L^^acies  and  Provisions  given  to  or  mentioned 
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to  be  intended  for  the  Defendant  Selina  Gillespie,  by  the 
first  and  third  of  the  Testamentary  Papers,  were,  and 
ought  to  be  considered  as  separate  and  distinct  Legacies 
to  or  Provisions  for  her,  and  that  she  was  therefbre- en- 
titled, under  the  first  of  the  said  Testamentary  Papers, 
to  a  contingent  Legacy  of  12,000/.  payable  in  the  event 
and  on  the  condition  therein  mentioned,  or  otherwise  ;* 
Imd,  in  the  event  of  the  same  not  taking  effect  as  therem 
;men^oned,  then  to  the  Legacy  of  5,000/!.  only,  payable 
,as  explained  therein,  subject  however,  as  to  the  said 
sum  of  12^000 /.,  in  the  event  of  the  same  becoming 
'payable,,  ta  the  payment  out  of  the  Interest  thereof  of  an 
Annuity  of  250/.  during  the. life  of  the  Plaintifi*,  Dame 
Annabella  Gillespie ;  and  that  Selina  Gillespie  was  also 
entitled,  under  the  first  Testamentary  Paper,  to  such  a 
sum  of  Money  as  should  be  sufficient,  at  the  time  of 

« 

payment  thereof,  to  produce  a  clear  yearly  sum  of  6ooZ» 
per  annum  by  way  of  Interest  thereupon ;  and  that,  in 
addition  thereto,  the  said  Defendant  Selina  Gillespie  was 
Idso  entitled,  under  the  third  Testamentary  Paper,  to  the 
Bum  of  8,000 1,  so  as  aforesaid  reported  due  to  her,  vnth  In- 
terest for  the  same  as  therein  mentioned;  and  subject  also 
to  such  contingent  increase  thereof  in  proportion  to  the 
amount  of  the  Java  Prize-money,  as  by  the  third  Testa- 
ineutary  Paper  mentioned  as  to  all  the  Bequests  thereby 
given.'* 

Mr.  Hart  and  Mr.  MerivaU  in  support  of  the  Ext 
ception  :-»- 

Vie  admit  that  the  Legacies  of  1  ft, 000  2.,  and  600/.  a 
T^cur,  can  not  be  cumulative. 
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the  Rule  is  quite  clear,  that  Legacies  of  difierent 
^'^Ujunts,  whether  given  by  the  same  Instrument  oj:  hy, 
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different  ones,  are  cumulative,  unless  some  reason  ap-- 
pears  on  the  face  of  the  Instrument  for  their  being  sub- 
stitutional. There  is  no  Case  in  which  such  Legacies  haye 
been  considered  substitutional,  unless  there  have  beep 
circumstances  in  the  Instruments  from  which  an  inten- 
tion that  they  should  be  so  considered  might  be  col- 
lected :  such  circumstances  are  not  to  be  found  in  thi» 
Case. 

The  Legacies  given  to  Stiina  Gittespie,  by  the  first  aad 
fourth  Papers,  differ  from  each  other  in  the  following 
particulars: — ^The  Legacy  given  to  her  by  the  latter  ib 
less  than  that  given  to  her  by  the  former ;  and,  according 
to  every  rule  of  construction,  a  smaller  Legacy  cannot  be 
a  satisfaction  of  the  greater  one.  One  is  given  condttioi^ 
ally,  and  the  other,  absolutely.  There  is  nothing  is  tile 
fourth  Instrument  that  refers  to  the  Legacy  given  by 
the  first. 

As  this  is  a  latent  ambiguity,  the  amount  of  the  Tear 
tator's  properly  at  the  time  he  made  these  Instrumento 
may  be  taken  into  account  in  construing  them.  It  if 
clear,  from  that  Clause  in  the  Will  which  begins,  '*  Af 
I  am  not  clear  bow  my  Property  may  turn  out,''  that  the 
Testator  intended  to  dispose  of  the  whole  of  his  proper^, 
and  considered  that  the  Legacies  he  had  given  would 
exhaust  the  whole  of  it.  Now  he  estimates  his  property 
to  be  worth  28,784/.  at  the  least;  the  Legacies  given  by 
the  two  Papers  amount  to  31,095/.  if  those  which  are  of 
the  same  amount  in  both  Instruments,  are  not  taken 
into  account ;  so  that  there  would  be  a  deficiency  of 
2,31 1  /«  only.  That  deficiency  is  too  small  to  induce  ih^ 
Court  to  hold  that  these  Legacies  are  not  cumulative^ 
especially  as  the  Testator  contemplated  an  increase  of 
property  from  his  Prize-money. 
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The  Cases  cited  were  Hurst  v.  Beach  (a),  Aitorneg^ 
€^itHeral  v.  Harley  {b),  and  Attomey-Gentral  v.  Grote  (r). 

Mr.  Sugden,  Mr.  Treshne,  Mr.  Skirrow,  Mr.  Rormllyr 
Mr*  Stephenson  appeared  for  the  other  Paitiea. 

The  Vice-Chancelloe  : — 

There  is  so  much  inaccuracy  in  the  expressions  of  the 
'tmo  Instruments  of  the  6th  of  July  1814  and  the  30th 
October  1814,  that  no  Court  can  with  confidence  say 
it.  can  arrive  at  the  true  intention  of  this  Testator.    I 
lUDOy  however,  clearly  of  opinion  that  the  Paper  of  the  30th 
October  1814  is,  as  far  as  regards  the  pecuniary  Legatees 
tlierein  named,  but  not  further,  a  substitution  for  the 
fint  Paper  of  the  6th  of  July  1814,  and  that  such  Lega- 
tees can  only  claim  under  the  Paper  of  the  30th  of 
October  1814 ;  and  I  must  therefore  over-rule  the  excep- 
tion taken  on  the  part  of  the  Infant  Daughter.    Every 
li^atee  named  in  the  first  Paper  is  again  named  in  the 
other,  except  George  GUkspie,   who  appears  by  the 
JUiuter'n  Report  to  have  been  then  dead ;  and  in  several 

instances  the  amount  of  the  Legacies  is  the  same  as  in^ 
tlie  first  Paper. 

The  two  great  difficulties  in  the  Cause  are  as  to  the 

xueaning  of  the  Testator  with  respect  to  the  increase  of 

^^'"  Legacies  in  case  the  Java  Prize-money  should  turn 

advantageously,  and  as  to  what  is  to  become  of 

residuary  Estate.    When  he  says  that  the  Legacies 

to  be  increased  if  the  Prize-money  turn  out  ad- 

^^rantageously,  he  must  have  had  in  his  mind  some 

timate  of  the  amount  of  the  Prize-money;  and  rcfer- 
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ring  to  the  6rat  Testamentary  Paper,  where  the  Priae- 
money  is  estimated  at  5,000/.  with  a  strong  expression 
of  hope  that  it  may  exceed  that  Sum,  I  must  infer  that 
he  had  that  idea  in  his  mind  at  the  writing  of  the  Paper 
of  the  30th  of  October;  and  the   true  meaning  of  the-- 
expression  in  question  is,  that  if  the  Java  Prize-mon^ 
shall  exceed  5,000/.  then  the  several  Legacies  before 
given  by  that  Paper  shall  be  increased  proportionaUy, 
with  respect  to  his  residuary  Estate.    I  take  it  that,  is 
the  estimate  which  he  makes  of  his  property  in  his  firat 
Testamentary  Paper,  he  means  to  express  that  the  se- 
veral items  of  property  enumerated,  exclusive  of  the- 
12,000/.  lent  to  Mr.  Alexander,  but  inclusive  of  the' 
Testator's  other  property  in  Mr.  Alexander'^  hands,  will  • 
cover  the  several  Legacies  which  he  had  thereinbefoie 
given.    Those  Legacies,  as  I  compute  them,  amoimt  ta* 
16,000/.  and  the  enumerated  property  to  13,950/.  aO»^ 
cording  to  the  Testator's  Estimate.  The  property  in  Mr.  * 
Akxander^B  hands,  exclusive  of  the  12,000/.,  appears, 
to  have  turned  out  to  be  2,834/.,  ^^^  ^^^  ^^^  ^^  ' 
the  13,956/.  would,  as  the  Testator  expresses  it,  covert 
his  Bequests  thereinbefore  mentioned.    In  such  case  he  ^ 
increases  the  provision  for  his  Daughter  to  600/.  per 
annum.     He  then  gives  500/.  to  Eugenie  Pechier,  and 
his  residuary  Estate  to  Captain  Houghton  of  Belfast, 
and  his  Issue  l^  Jane  Gillespie ;  and  in  case  of  the  death 
of  his  Daughter  the  provisions  for  her  are  to  fall  into  the 
residue.    In  the  Paper  of  the  30th  October  1 8 1 4,  he 
gives  the  provision  intended  for  his  Daughter,  if  she 
dies  before  Marriage,  to  the  eldest  Son  of  Cajptain 
Houghton  and  Jane  Gillespie,  but  says  nothing  what- 
ever with  respect  to  his  residuary  Estate  in  any  part  of 
this  Paper.    Considering  therefore  the  Paper  of  the  30th 
of  October  1 8 1  <j ,  not  as  a  total  revocation  of  the  firet  Tea- 
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^ajnentary  Paper^  but  as  a  substitution  with  respect  to 

Clie  Legacies  only,  it  will  follow  that  the  disposition  of 

tJtke  residuary  Estate  made  by  the  first  Paper  remains 

urnaltered,  and  that  the  residuary  Estate  belongs  to  Cap-    Alexander. 

t^^n  Houghton  and  his  Issue  by  Jane  Gillespie ;  and,  as 

t.bat  family  have  agreed  between  themselves  with  respect 

tx>  this  property,  it  becomes  unnecessary  to  make  any 

cleclaration  as  to  the  construction  of  Uiis  Gift. 

Refer  it  to  the  Master  to  inquire  to  what  extent  the 
£lsstate  of  the  Testator  has  been  or  will  be  benefitted  by 
tJ3.e  Java  and  Palambang  Prize-money ;  and  declare  that 
if*  such  Prize-money  should  exceed  the  sum  of  5,000/., 
^l&en  that  the  several  Legacies  given  by  the  said  Testa- 
.€ntary  Paper  of  the  30th  of  October  1814,  other  than  the 
g  to  the  two  Malay  Girls  and  to  Four  and  Leary, 
to  be  increased  proportionably  by  such  excess ;  and 
l^t  the  Master  proportion  such  excess  between  the  said 
veral  Legatees ;  and  declai-e  that  the  residu£iry.  Estate 
the  said  Testator,  after  payment  of  his  Debts  and 
ies,  belongs  to  the  said  Defendant  Bichard  Hough- 
and  his  Issue  by  Jane  Gillespie. 
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,g^^  COOKE  V.  SOLTAU. 

i5thDecember. 

Title.  J.  HE  Defendant  had  agreed  to  purchase  of  the  Plaintiff 

Presumption.  ^^^^  Houses  in  the  City  of  London,  but  refiised  to  com- 

A  reconvey-  plete  his  purchase  because  it  did  not  appear  by  the  Ab- 

ance  of  aMort-  gtract  that  an  old  Mortgage  had  been  paid  off,  or  that 

1745  but  not  ^®  legal  Estate  had  been  reconveyed.    This  Suit  was 

afterwards  men-  accordingly  instituted  to  compel  a  specific  performance  of 

TTd   d"  ds^  *^®  Agreement ;  and  the  question  was,  whether,  under 

ought  to  be  pre-  the  circumstances  of  the  case,  the  payment  and  recon- 

Bumedy  where     veyance  ought  to  be  presumed. 
no  demand  of 
either  Principal 

or  Interest  has  ^he  Facts  of  the  Case  were  as  follows  :— 

been  made  for 

leveral  years,  The  Plaintiff's  Grandfather,  being  seised  in  fee  of  the 
and  the  Mort-     __  ,  ,  .  ^.    ^  .     -  , 

cage  Deeds        Houses  in  question,  subject  to  a  Mortgage  m  fee  mmde 

have  been  long  in  1733,  by  his  Will,  dated  the  7th  of  December  1734, 

ILn  of  Sie**^*"  ^®^^®^  ^  ^^^  Messuages,  Lands,  Tenements  and  Hera- 
Owner  and  his  ditaments  to  Dame  Elizabeth  Child  and  Richard  Lock- 
Ancestors.         toood,  and  their  Heirs,  upon  Trust  to  pay  one  moiety  of 

the  Rents  and  Profits  to  his  Wife  Abigail  Cooke  for  her 
Life,  and  the  other  moiety  to  the  use  and  benefit  of  his 
Son  John  Cooke,  the  Plaintiff's  late  Father,  until  he 
should  attain  the  age  of  twenty-one  years,  or  die ;  and, 
after  he  should  attain  that  age,  upon  Trust  to  pay  one 
moiety  of  the  Rents  and  Profits  unto  his  Son,  for  his 
own  use,  during  the  joint  Lives  of  the  Testator's  Son  and 
Wife ;  but,  if  his  Son  should  die  before  his  Wife,  in  Trust 
for  his  Wife  to  receive  the  whole  Rents  and  Profits  of 
the  Premises  for  her  Life,  and,  after  her  decease,  in 
Trust  to  pay  all  the  Rents  and  Profits  to  his  Son,  and 
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permit  him,  his  Heirs»  Executors,  Administrators  aad 
Assigns  to  hold  and  enjoy  the  Premises.  The  Will 
contained  a  direction  that  the  Executors  should  retain 
out  of  the  Premises  all  such  charges  and  expenses  as  they 
should  be  put  unto  by  reason  of  the  Trusts  reposed  in 
them,  but  did  not  contain  any  other  charge  upon  the 
Testator's  real  Estates,  or  any  power  for  the  Trustees 
and  Executors  to  raise  Money  by  Mortgage*  The  Tes- 
tator appointed  Dame  EUzabeth  Child  and  Richard  Ijock" 
wood  Executrix  and  jExecutor  of  his  Will. 


In  1736  the  Mortgagees,  upon  payment  of  their  Mort- 
gage-money, conveyed  the  Premises  to  Elizabeth  Child 
and  Richard  Lockwood,  their  Heirs  and  Assigns. 

Richard  Lockwood  survived  Elizabeth  Child  \  and,  by 
Indentures  of  Lease  and  Release  of  the  24th  and  25th  of 
May  1745,  made  between  him  and  Abigail  Cooke  of 
the  one  part,  and  Robert  Johnson  of  the  other  part, 
after  reciting  the  Will,  and  that  Lockwood,  to  enabU 
him  to  perform  several  of  the  Trusts  of  it,  had  occa 
sion  to  borrow  300/.  upon  the  security  of  the  Pre- 
mises, which  Robert  Johnson,  at  the  request  of  Abigail 
Cooke,  had  agreed  to  advance ;  in  consideration  of  the 
the  300  /.,  Lockwood  and  Abigail  Cooke  conveyed  the 
Premises  to  Robert  Johnson,  his  Heirs  and  Assigns,  sub- 
ject  to  redemption  on  payment  by  Lockwood  ond  Abigail 
CTooXee,  or  either  of  them,  or  the  Heirs,  Executors  or  Ad- 
^■sunistrators  of  the  Testator,  to  Robert  Johnson,  his  Exe- 
^sutors.  Administrators  or  Assigns,  of  the  300/.  and  In- 
%:erest,  on  the  26th  of  May  1 746. 


No  further  mention  was  made  in  the  Abstract  of  this 
lortgage,  or  of  any  reconveyence  or  conveyance  of  th^ 
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premises  by  the  Mortgagee,  his  Heirs  or  Assigns.  By 
an  Indenture  dated  the  24th  of  March  1791,  and  made 
b^ween  John  Cooke,  the  Plaintiff's  Father,  of  the  <«e 
part,  and  William  Watson  of  the  other  part,  after  recit- 
ing that  John  Cooke,  party  thereto,  was  seised  in  fee 
of  the  Premises,  free  from  incumbrances,  he  demised 
the  Premises  to  Watson  for  1,000  years  by  way  of 
Mortage  for  securing  3,500  /.  with  Interest.  In  thii 
Indenture  was  contained  a  Covenant,  on  the  part  of  John 
Cooke,  for  the  peaceable  possession  of  the  Premises 
free  from  incumbrances,  and  the  other  usual  Covenants 
for  Title. 


The  PlaintifTs  Father  died  about  June  1807,  intestate, 
leaving  the  Plaintiff  his  eldest  Son  and  Heir-at-Law. 


Sometime  in  the  years  1815  or  1816  Watson  died» 
having  appointed  the  Rev.  Henry  Houson  his  Executor. 
About  November  1816,  there  being  then  the  principal 
sum  of  2,000  /.  due  upon  the  Mortgage  to  the  Estate  of 
Watson,  and  the  Plaintiff  being  required  to  pay  it  off^ 
contracted  with  the  Rev.  John  Hall  Clay  for  the  sale  to 
him  of  an  Annuity  of  1 80  L  in  consideration  of  that  Sum ; 
and  thereupon,  by  an  Indenture  dated  the  gth  of  Novem- 
ber 1816,  and  made  between  the  Plaintiff  of  the  first 
part,  Houson  of  the  second  part.  Clay  of  the  third  part, 
Joseph  Houson  of  the  fourth  part,  and  Richard  Grose 
Burfoot  of  the  fifth  part,  in  consideration  of  2,000/.  paid 
by  Clay  to  Henry  Houson  in  discharge  of  the  Mortgage, 
the  Plaintiff  granted  out  of  the  Premises  an  Annuity  of 
180/.  to  Clay.    In  this  Deed  Henry  flb?/5on  joined  for 
the  purpose  of  assigning  the  Term  of  one  thousand  years 
to  Burfoot,  in  trust  for  better  securing  the  Annuity,  and 
subject  thereto  in  trust  for  the  Plaintiff,  and  to  attend 
the  Inheritance. 
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By  Indentures  of  Leade  and  Release  of  the  first  and  |g^ 

^B^M^nd  of  March   1818,  and  made  between   WilHam    ' 
^m^mMeph  Lochoood  of  the  one  part,  and  the  Plaintiff  of  the 
otiier  party  after  reciting  the  death  of  Elizabeth  Child  in        Soltait. 
or  about  the  year  1741,  2ind  ihdit  *  Richard  Lockwood 
departed  this  life  in  March  1797  without  Issue,  leaving 
his  elder  Brother  the  Rev.  Edward  Lockwood  his  Heir* 
si^^Law,  upon  whoip  the  legal  Trust  Estate  of  the  premises 
devised  by  the  Will  of  the  Plaintiff's  Grandfath^  de^ 
acsended,  the  same  not  having  passed  by  the  Will  of 
JHchard  Lockwood,   and  further  reciting  the  death  of 
JEfdward  Lockwood  having  made  his  Will,  but  which  did 
MMOt  pass  the  legal  Trust  Estate,  and  that  Edward  Lock- 
woood  had  Issue,  William  Joseph  Lockwood  his  eldest  Son, 
^iwho  died  in  October  1801,  leaving  Wilham  Joseph  Lock" 
'moood  his  only  Son  and  Heir-at-Law,  upon  whom  the 
legal  Estate  of  the  Premises  then  descended;  and  that 
'tlie  Plaintiff  being  desirous  of  obtaining  a  conveyance  of 
ftnch  legal  Estate  had  requested  William  Joseph  Lock- 
'9€HH)d  to  make  such  conveyance  accordingly:    William 
Joseph  Lockwood  conveyed  the  Premises  to  the  Plaintiff 
^md  his  Heirs. 

Affidavits  had  been  made  by  the  Plaintiff  and  Henry 

^!!ooke  his  Brother,  and  the  Solicitor  employed  by  Clay, 

^af  which  Copies  had  heen  sent  by  the  Plaintiff's  SoUcitor 

*%>  the  Defendants  Solicitprs,  and  by  which  it  appeared 

*tiiat  the  Title  Deeds  of  the  Premises,  and,  amongst 

mothers,  the  Indentures  of  the  24th  and  25th  days  of  May 

1745,  had  been,  a  short  time  previously  to  the  grant  of 

^e  Annuity,  delivered  by  the  Solicitors  of  William  Wat' 

^on  tothe  person  who  was  the  Solicitor  both  of  Henry 

-BbtffOfi  and'  Clay.     It  also  appeared  by  the  Affidavits 

thatno  payment  or  demand  either  of  Principal  or  Interest 
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1894.         in  respect  of  the  Mortgage  of  the  25th  day  of  May  1  ^45 

"T^        '     had  been  ever  made  upon  PhtintifF  or  upon  his  Fallier; 

I,.  The  Plamtiff's  Solicitor  had  searched  at  Doctors  Commona 

S01.TAU.       for  the  Will  or  Administration  of  Robert  Johnson,  and  had 

• 

also  endeavoured  to  find  out  his  Heir,  but  without  sucoeaa* 

In  an  old  Abstract  made  in  1791  (upon  the  trea^jfer 
the  loan  of  the  3,500  /.)  there  was  the  following  Not^ 
**  N.B.  This  300/.  and  aH  Interest  has  been  paid  off 
near  forty  years,  if  not  more,  and  the  present  Mr.  Cooke 
in  quiet  possession  ever  since  he  attained  twenty-one*'^ 
And  the  Conveyancer  before  whom  the  Abstract  was  laid, 
wrote  the  fdUowing  opinion  on  the  Title :  '*  Although  it 
does  not  appear  that  either  the  Mortgagee  reconv^ed 
the  real  estate  to  Mr.  Cooke,  or  that  the  surviving  Trustee 
in  his  Father's  Will  conveyed  the  equity  of  redemptioii 
to  him,  yet,  from  the  assertion  at  the  foot  of  the  Abstract 
(to  which  from  my  own  personal  knowledge  the  greatest 
credit  is  due),  and  as  a  possessory  Action  (unless  under 
very  particular  circumstances  indeed)  cannot  be  brought 
after  this  lapse  of  time,  I  do  not  think  a  Mortgagee  wiB 
run  any  risque  in  accepting  this  Title/* 

This  Abstract,  and  the  note  and  opinion,  had  been 
shewn  to  the  Defendant's  Solicitor,  and  was  amongst  tli6 
Title  Deeds  detivered  by  the  Solicitors  of  William  WdtioH 
to  the  Solicitor  of  Henry  Houson  and  Clay. 

The  Plaintiff  submitted  that,  from  these  circumstanetes; 
it  appeared  that  Richard  Lockwood  and  Abigail  Cooke 
had  no  right  or  power  to  make  the  Mortgage  except  t6 
the  extent  of  the  Interest  of  Abigail  Cooke,  which  had 
long  since  determined;  and  that,  under  the  circumstaneea 
aforesaid,  the  Defendant's  objection  to  the  Title,  on  ac- 
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mmt  of  the  Mortgage  of  the  25th  of  May  1 745*  was 
:K^founded. 


The  Defendant^  by  his  Answer^  said  that  there  was 
in  the  Abstract  any  statement  of  any  Deed,  Will  or 
T  Document  of  Title  intermediate  between  the  Mort* 
Deeds  of  the  24th  and  25th  of  May  1 745,  which 
indorsed  upon  certain  other  Indentures  of  the  31st 
August  and  1  st  of  September  1 736,  and  the  Mortgage 
1791,  and  that  there  was  no  receipt  for  the  Mortgage- 
4mey  by  the  Mortgagee  indorsed  upon  these  Deeds, 
any  evidence  to  shew  how  long  such  Deeds  had  been 
the  possession  of  the  Mortgagor;  and,  under  such 
<^ivcumstances,  he  submitted  that  the  Heir  or  Derisee 
of*  Robert  Johnson,  or  the  other  persons  in  whom  his 
^B«tate  might  be  vested,  were  necessary  parties  to  the 
onveyance. 

Mr  Preston  and  Mr.  Sideboitom  for  the  Plaintiff: — 

The  Mortgage  in  question  was  made  so  long  ago  as 
year  1745*    From  that  time  down  to  the  present,  a 
of  nearly  eighty  years,  there  is  no  trace  connecting 
with  Johnson  in  any  shape  whatever,  nor  is  any  thing 
*X«ard  of  his  interest.    In  1 754  the  Plaintiff's  Father 
into  possession ;  and  it  appears  by  the  Affidavit  of 
Cooke,  the  Plaintiff's  Brother,  that  he  assisted  his 
er  in  the  management  of  his  affairs  for  twenty  years 
us  to  his  decease;  and,  therefore,  if  any  payment 
>r  demand  of  either  Principal  or  Interest  had  been  made 
e  must  have  known  of  it.    But  he  swears  he  never 
of  any  demand  being  made  \mder  this  Mortgage. 

The  iact  that  no  Administration  can  be  found  to  this 
^3Mortgagee,  proves  clearly  that  the  Mortgage-money  had 
^)etn  satisfied.    For  if  not,  some  person  would  have  been 
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1824.  induced  to  administer  iJb  the  Mortgagee  for  the  purpose 

of  recovering  it.    In  1  *jgi,  "previous  to  making  the  Mort- 
gage to    Wc^tson,  the  Title  wds  investigated,  and  the 


V 

Cooke. 

r. 
SoLTAU.        opinion  of  Counsel  taken  upon  it,  ^nd  he  advised  that 

the  Security  might  be  accepted.  At  that^time  the  Deeds 

of  1745  were  found  in  the  hands  of  the  Mortgagor;  and 

we  trace  him  in  possession  for  more  than  twenty  years. 

If  a  Mortgagee  had  filed  a  Bill  for  a  foreclosure  stating 

circumstances  similar  to  those  of  the  present  Case, 'a 

Plea  or  Demurrer  would  have  held  o^ood.     In  two  Cases 

where  a  Mortgagee  stated  his  Title  so  as  to  raise  a  doubt, 

the  Court  has  refused  relief.     Christophers  v.  Sparke  (a), 

and  Bleivit  v.  Thomas  (b).    The  same  doctrine  was  held 

by  Lord  Tkurlow  in  Trash  v.  White  (c). 

If  under  the  circumstances  of  this  Case  this  Title  is  not 
good,  it  is  impossible  to  conceive  how  it  can  ever  be  made 
good.  The  personal  Representative  of  the  Mortgagee 
could  not  claim  the  Money,  nor  the  Heir,  the  Estate. 

If  an  Action  were  brought  by  the  Heir-at-Law  of  the 
Mortgagee  to  recover  this  Estate,  there  is  no  Judge  who 
would  not  direct  a  Jury  to  presume  a  reconveyancip  of 
the  legal  Estate.  If  the  Mortgagee  died  without  an 
Heir,  no  Jury  would  presume  an  escheat  after  a  posses- 
sion of  seventy  years.  In  Hillary  v.  Waller  (d),  where 
there  was  no  adverse  possession,  a  reconveyance  was 
presumed.  This  Case  however  falls  within  the  principle 
of  Emery  v.  Grocock  (e). 

The  alleged  object  for  raising  the  300/.,  was  to  enable 

the  Trustee  to  perform  the  Trusts  of  the  Will.    But  the 

> 

(a)  s  J.  de  W.  a«8.  (4)  3  Ves.  Jun.  669. 

(c)  3  Bro.  C.  C.  289.    (d)  19  Ves.  239.    {e)  6  Madd.  54.  ' 
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Trustee  had  no  powei  to  mortgage  the  Estate  for  any 
«uch  purpose ;  and>  even  with  the  concurrence  of  the 
Tenant  for  Life,  he  couU  only  mortgage  it  for  her  life* 
Under  all  the  circumstances  of  this  Case,  and  as  a  period 
of  time  has  elapsed  sufficient  to  destroy  every  kind  of 
vemedy,  we  subaiut  that  the  objection  to  the  Title  to  these 
Houses  cannot  be  maintained,  and  that  a  specific  per- 
CMrmance  ought  to  be  decreed. 

Mr.  Sugden  and  Mr.  Pemberton  for  the  Defendant: — 

The  Case  before  the  Court  is  not  the  Case  of  Mort- 
gagor and  Mortgagee,  but  of  Vendor  and  Purchaser.  The 
doctrine  of  presumption  as  between  Mortgagor  and 
Mortgagee  is  one  thing,  and  as  between  Vendor  and 
Purchaser,  another.  In  the  case  of  Mortgagor  and  Mort- 
fpigee  there  is  not  any  time  in  which  the  possession  be- 
cemeB  adferse;  tot  it  is  the  practice  for'  the  Mortgagor 
to  remain  in  possession.  A  long  possession,  in  order  to 
be  a  ground  for  presuming  a  reconveyance,  must  be 
adverse.  Fenwick  v.  Reed  (J').  That  Case  afterwards 
went  to  law«  and  the  Jury  were  of  opinion  that  there  were 
no  grounds  for  presuming  a  release  of  the  equity  of  re- 
defaiption.  If  a  mesne  Incumbrancer  were  to  get  a  conr 
ipeyuiGe  of  the  legal  Estate,  it  would  be  no  objection  to 
his  availing  himself  of  it,  that  the  Mortgage-money  had 
been  paid.  As  to  this  Mortgage  being  made  by  persons 
who  had  no  Title  to  make  it,  it  appears  that  a  Mortgage 
Was  originally  made  by  the  Testator,  and  after  his  death 
the  Mortgagees  conveyed  the  Estate  to  the  Trustees  of 
his  Wm^  and  they  again  mortgage  to  Johmon.  So  that 
tkis  is  the  ease  of  Trustees  of  the  equity  of  redemption 
wW,.  having  paid  off  the  Mortgage-money,,  create  attodMv 
Mortgage  in  fee  for  the  parpose  of  enabling  theinudve» 
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to  peifonn  the  Trusts  of  the  Will.     That  obje€tioa  ** 
therefore  will  not  hold.    How  do  the  Plaintiffs  prove ' 
that  there  was  not  a  Counterpart  of  the  Mortgage* 
Deed?    If  there  were,  and  it  was,  executed  by  all  pari- 
ties there  is  an  end  to  the  question.    Theve  were  no* 
intermediate  Deeds  executed  from  1745  to  1791;  solliai* 
no  aid  can  be  derived  from  that  circumstance.    There  iis^ 
no  indorsement  on  the  Deed  of  payment  of  ^ther  Prin^- 
cipal  or  Interest.    The  Plaintiffs  did  not  choose  to  inves- 
tigate  the  facts  of  the  case  in  I7gi«  when  they  might 
have  done  so ;  but  th^y  waited  until  iBig,  when  Richmi 
Lockwood  was  dead,  and  then  took  a  reconveyance  froBki 
his  Heir.    At  that  time  the  legal  Estate  was  not  in* 
the  Heir  of  Richard  Lockwood,  but  in  the  Mortgagee; 
and,  therefore  the  Reconveyance  ought  not  to  have  been 
taken  from  him  but  from  the  Mortgagee.    The  Plaintiff 
says  that  it  is  unreasonable  for  the  Defendant  to  requite 
a  reconveyance  from  a  person   who  acquired  the  legal 
Estate  in  1745,  and  yet  he  himself  takes  a  reconveysmce 
from  persons  whose  Interest  vested  in  them  in  1734. 
How  can  the  Plaintiff,  with  any  consistency,  insist  upoii 
the  effect  of  presumption  as  against  the  Defendant,  when' 
he  takes  a  i*econveyance  of  a  prior  Title  ?     Richard' 
Lockwood,  the  surviving  Mortgagor,  was  alive  at  the' 
date  of  the  Deed  of  1 791 ;  but  he  was  not  made  a  party 
to  that  Deed.    This  is  an  admission  that  at  that  time' 
the  legal  Estate  was  in  the  Mortgagor.    In  the  year  1818' 
the  Plaintiff  takes  a  reconveyance    from  the   Heir  of 
Richard  Lockwood.    It  is  clear,  therefore,  that  the  re- 
conveyance must  have  taken  place  between  1791  and 
181 8.    As  to  the  authorities  in  regard  to  presumption 
there  really  are  none.    The  Case  of  Hillary  v.   Wailtt' 
has  not  met  with  the  approbation  of  the  profession. 
And  we  beg  to  refer  to  what  was  said  by  the  Lord  Chan^ 
cellar  in  the  "Case  of  I/)itl  Cholmondeley  v.  Lord  Clinton 
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the  House  of  Lords  (g).     The  Case  of  Emery  ▼.  1834. 

^lirocock  has  no  application  to  this ;  for  there  the  Term 
-^^as  created  in  171 1,  and  in  1744  a  Settlement  was  made 
^BJnd  «  Recovery  suffered^  and  it  was  therefore  impossible        Soltav. 

the  Settlemeat  to  have  prevsuled  if  the  l^orttons  had 

been|mid. 

TheyiCE'^CHANCELLOR  :-r- 

I  adhere  to  the  principle  of  Emery  v.  Gracock. 

jNo  reconveyance  could  ever  be  presumed  without  the 
actual  production  of  the  Deed,  unless  it  tould  be  properly 
presumed  in  this  Case. 

(^)Sug.  Vendors,  435,  6th  Edition. 
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PO^JAMBE  V.  WILLOUGHBY. 

I-  HE  Plaintiffs  were  Infants,  and  this  Suit  was  insti- 
tuted for  the  purpose  of  having  it  determined  out  of 
which  of  several  Funds  provided  for  the  purpose,  they 
were  to  be  maintained  and  educated. 

By  a  Settlement,  dated  the  1 7th  of  October  1 798,  made 
upon  the  Marriage  of  John  Savile  Foljambe,  certain  Real 
Estates  were  limited  to  the  use  of  him  for  life,  with 
Remainder  to  the  use  of  Trustees,  for  five  hundred  years, 
with  Reminder  to  the  first  and  other  Sons  of  the  Mar- 
riage in  Tail,  with  the  ultimate  Remainder  to  the  use  of 
John  Savile  Foljambe  in  Fee.  The  Trusts  of  the  term 
of  five  hundred  years  were  declared  to  be  that,  in  case 
there  should  be  an  eldest  Son  of  the  Marriage  and 
three  or  more  younger  Children,  the  Trustees  should, 
by  Sale  or  Mortgage,  nuse  the  Sum  of  5,000/.  to  be 
divided  among  the  younger  Children,  in  such  Shares  as 

Vol.  II.  N 
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Ifl/ant> 
MaitUenance* 

\Vhere  there 
are  several 
Funds  provided 
by  different 
Persons  for  the 
Maintenance  of 
Infants,  the  In- 
terest of  the 
Infants  miist^ 
alone  determine 
which  of  the 
Funds  is  first 
applicable. 
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FOLJAMBX 


1834^         ^^  Father  should  appoint;  and,  in  default  of  appoint- 
ment, equally;  the  Portion*  of  Sons  to  be  payable  at 
twenty-one,  or  sooner,  if  the  Trustees,  aftef  the  death  of 
WiLLOvoHBT.   the  Father,  should  think  proper,  for  their  advancement; 

and  the  Portions  of  Daughters,  at  twenty-one  or  Mar- 
riage, witb  ben^t  of  'Sunfivorahip  in  case  axiy  ef  ihe 
Children  died  before  their  Shares  became  payable ;  and, 
after  the  death  of  John  Samle  Foljambe,  to  raise,  for  the 
Maintenance  of  the  younger  Children,  tiB  their  Portions 
should  become  pa3rable,  such  sums  of  Money  as  the 
Trustees  ahoqld  dunk  nfcessiMy,  not  exceeding  the  In- 
terest of  their  Portions  at  the  rate  of  four  per  cent  per 
annum.  ' 

John  Satfik  Foljambe,  by  his  Will,  after  ratifying  the 
Settlement  and  giving  divers  pecuniary  and  specific 
L^cies,  bequeathed  aH  the  residue  of  his  Personal 
Estate  to  Trustees,  upon  Trust  to  pay,  assign  and  tianfr- 
fer  it  unto  and  e^aidiy  amongst  all  his  younger  Ckil^fB 
who  should  be  living  at  the  time  of  his  decease,  or  Hip 
bom  in  due  time  afterwards.  Share  and  Share  alikcu 
the  Shares  of  Sons  to  be  paid  at  twenty-one,  ai)d  Qf 
Daughters,  at  twenty-one  or  Marriage ;  and,  in  the  mean 
time,  the  Dividends  and  Interest  to  be  applied  by  the 
Trustees,  at  their  discretion,  towards  their  Maintenance 
and  Education. 

John  Savile  Foljambe  died  in  1805,  soon  after  the  dafe 
of  his  WiU,  leaving  Issue  of  the  Marriage  four  Children^ 
of  whom  the  three  ^puagest  were  Infants,  and  were  tl|e 
Plaintiffs  in  this  Suit. 

After  his  death,  h^  Father,  Brands  Ferrand  FoljftmXH, 
who  was  also  a  Party  to  the  S^ement,  made  his  Wil^ 
dated  in  1813,  and  by  it  devised  certain  Real  Estates  to 
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ruBtees  for  a  tenn  of  two  hundred  yeans,  apon  Trust  to 
jpplj  a  sufficient  part  of  the  Rents  and  Profits,  at  their 

»,  for  and  towards  the  Maintenance  and  Edu-     "'^j^*' 
of  his  four  Grandchildren,  the  Children  of  his  late  Wiuonoi 


John  SavUe  FUjambe,  during  their  Minorities^  in 

ich  proportions  and  manner  as  the  Trustees  should/  in 

discretion,  think  most  advisable;  and  also  up<m 

,  subject  to  the  payment  of  certain  Debts  and  Lega- 

ie»  to  the  Plaintiffs  and  other  Persons,  and  also  to  the 

mmtenanoe  of  the  Infants,  to  permit  the  Person  entitled 

3>r  tbe  time  being  to  the  Estate  in  Remainder  imme- 

ezpectant  on  the  Term,  to  receive  the  Rents 

Profits. 


FramcU  Ferrand  Foljambe  died  soon  after  the  date  of 
WiU. 


After  the  death  of  John  Savile  Fofjambe,  and  until 
^3ie  death  of  Francis  Ferrand  Foljambe,  the  Trustees  and 
"testamentary  Guardians  of  the  Plaintiffs  received  the 
'linterest  of  their  Portions  under  the  Settlement,  and  ap- 
"^ lied  it,  together  with  the  Interest  of  the  Residuary  Per* 
Estate  of  John  Savik  Foljambe,  in  the  Maintenance 
Education  of  the  Plaintiffs. 


The  only  Fortunes  to  which  the  Plaintiffs  were  diti* 

"tied  were  the  Legacies  of  5,000/.  each  under  the  Will  of 

*their  Grandfather,  and  the  provision  made  for  them  by 

Hhe  Settlement  and  Will  of  their  Father.    George  Stmle 

^Foyambe,  the  eldest  Son,  was  entitled  to  very  large 

'  Estates,  which  yielded  him  a  yearly  income  of  above 

14,000  /. 

The  Bill,  after  stating  these  circumstances,  charged 
^■fc^tlifc  Orandfather  of  the  Plaintifis  intended  that  their 

N 
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1844.  Maintenance  should  be  ptovided  for  under  the  Trusts  of 

^3!     "*       ^      the  term  of  two  hundred  years  created  by  his  Will,  and 
^^  that  the  provision  made  for  them  by  the  Settlement,  and 

Wii«L0UGH3Y.  by  their  Father's  Will,  should  accumulate  for  their  bene- 
fit ;  and  that  they  had  accordingly,  since  die  death  of 
their  Grandfather,  been  wholly  maintained  under  the 
Trusts  of  the  two  hundred  years  term.  It  also  stated 
that  no  account  had  ever  been  taken  of  the  Estate  bf 
their  Father,  nor  of  the  accumulations  of  it  since  the 
death  of  their  Grandfather;  and  that,  in  November  1822, 
the  sldest  of  the  Plaintiffs  attained  the  age  of  twenty-ooe 
years,  and  became  entitled  thereupon  to  have  one  third 
part  of  her  Father's  Residuary  Personal  Estate,  and  the 
accumulations  thereof,  and  of  her  Portion  under  the  Set- 
tlement, paid  to  her;  but  that  the  Defendants,  the 
Trustees,  refused  to  pay  them  to  her,  on  the  ground  that 
these  Funds  were  to  be  considered  as  first  applicable  for 
her  Maintenance.  It  prayed  that  the  Rights  and  In- 
terests of  the  Plaintiffs>  and  of  George  Savile  Foljambe, 
tiieir  eldest  Brother,  night  be  ascertained  and  declared^ 
and.  proper  Accounts  be  taken  for  that  purpose. 

The  eldest  Son,  by  ins  Answer,  insisted  that  the 
income  of  the  Residuary  Personal  Estate  of  John  Savik 
Foljambe,  his  Father,  was  first  applicable  for  the  Main- 
tenance of  the  Plaintiffs* 

The  Cause  now  same  on  to  be  heard. 

Mr.  jEfea/e2,and  Mt^Teed,  for  the  Plaintiffs,  contendeif 
that,  according  to  the  general  principle  on  which  the 
Court  acts  towards  Infants,  the  Funds  must  be  appli- 
cable in  the  manner  most  beneficial  to  them ;  and,  there- 
fore>  that  the  provision  made  for  the  Maintenance  of  the 
Plaintiffs  by  their  Grandfather,  must  be  first  appUeA^ 
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titherwise  they  would  not  have  the  full  benefit  of  that         i8a4« 
provision ;  and  they  cited  Rawlins  v.  Goldfrap  (a). 


FOLJAVBB 


V. 

Mr.  Bell,  for  George  Savile  Foljambe,  the  eldest  Son,  W«llou#hi 
argued  that  the  Fund  provided  by  the  Will  of  the 
Fathef,  must  be  fifst  applied;  and  that  the  provision 
made  by  the  Grandfather's  Will,  was  only  in  aid  of  that 
Fund. 

The  Vice-Chancellor  : — 

-  The  Will  <^  JfYiiias  Ferrand  Foljambe  has  no  manner 
of  reference  either  to  the  Settlement  or  Will  of  John 
Samle  Foljambe.  It-gives  to  the  Children  oiJohn  Savile 
Foljambe  an  absolute  independent  right  to  call  lor 
J&Iaintenance  from  his  Estate. 

Where  there  are  two  Funds  absolutely  given  by  dif- 
ferent Persons  for  the  Maintenance  of  an  Infiuit,  the 
uterest  of  the  Infant  must  deteixnine  which  of  the  two 
Guilds  is  to  beapplied. 

Declare  that  the  Trustees  of  the  term  of  two  hundred 
created  by  the  Will  of  Francis  Ferrand  Foljambe^ 
bound  to  supply  a  sufficient  part  of  the  llents  and 
'vxifits  of  the  Trust  Estate  for  the  Maintenance  and 
ucation  of  the  Children  of  John  Savile  Foljambe; 
,  if  the  Parties  require  it,  refer  it  to  the  Master  to 
ttire  what  would  be  proper  to  be  allowed  in  that 
'pect 

(a)  5  Ves.  440. 
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^  Diben  *  SHEWELL  v.  JONES. 

AcminU.       1  HE  Bill  in  this  Case  was  filed  for  the  dissolutiwi  of 
Practice,       a  I'artnership  between  the  PlaintiflTand  the  Defendtot. 

A  Master  B  j^  ^  n 

Report  of  a  By  an  Order  made  in  the  Cause^  by  consent,  IM 

Ileceiver*8  Ac-  Partnership  was  declared  to  be  dissolved,  and  it  was 
Report  on  Tax-  J^fe^red  to  the  Master  to  appoint  a  proper  Person  to 
ation  of  Costs^  coUect  and  pay  the  Debts  due  to  and  from  the  Part- 
c^fimlS'"^  nership,  and  to  wind  up  its  concerns;  and  it  w^ 
and  cannot  be    directed  that  the  Person  so  to  be  appointed  shooM 

excepted  to.       p^gg  his  Accounts  before  the  Master. 

But  the  Court 

will  enter  into 

the  coDsidera-        The  Receiver's  Accounts   were  accordingly' passed 

jecUons^t^o  the    ^^^^  ^^^  Master,  who  reported  a  certain  balance  to  be 
general  princi-   due  from  liim. 
pie  on  which  the 

Master  Ijas  pro-      mi-w>/.i  t        -r^^''* 

ceeded  10  tak-        ^^  Defendant  then  presented  a  Petition,  statittg 

ing  a  Receiver's  that  the  Master  had  improperly  allowed  many  sums, 
noTof  obie"-^  which  were  particularized  in  five  Schedules  annexed^to 
tions  to  partictt*  the  Petition,  and  also  that  the  Master  had  refused  to 
lar  Items  of  it.    permit  the  Petitioner  to  exhibit  Intetrogatories  for  tite 

examination  of  the  Receiver,  and  of  Witnesses  to  md^ 
stantiate  his  objections.  The  Petition  therefore  prayed 
that  the  Master  might  review  his  Report,  having  tegkrd 
io  the  objections  taketi  by  the  Petitioner;  that  cMeih 
Items  might  be  expunged  from  the  Account;  and  iiM 
the  Defendant  might  be  at  liberty  to  exhibit  Inters 
rogatories  for  the  examination  of  the  Receiver  and 
Witnesses. 

Mt.  Sugden,  upon  opening  the  Petition,  stated  that 
he  was  informed  that  the  Master  had  considered  that  he 
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3ttd  op  jariadictioa  to  enter  into  some  of  tlie  PetidoMi^ 
dons  to  the  Accooat^  and  had  therefore  deoliiied  t» 


Mr.  Sugdm,  uaA  Mn  Knight,  for  the  Petitionee  wei» 
proceeding  to  iiif>porl  the  objectioiis  to  the  Ao- 
t,  but  were  stopped  by  the  Ykt'Ckdii^eeUor,  who  «aid 
*9Jiat  it  was  the  first  time  he  had  heard  of  objections  to  a 
— 2UiHl€jr'a  aflefwaace  of  a  Receiver's  Account  being  fanragtit 
^re  tie  Court ;  and  he  apprehended  that  such  s  pA>- 
•ir^  -^  ^-manted  by  the  Ptactiba  •f  Ihd  Courfc 


JovAs*' 
Hr.  Heald,  and  Mr,  BickersteA,  for  the  Reoeivec 

■  ■  • 

Mr.  TWsbve,  for  the  Plaintiff. 

Tbe  YioHCkancelhr  said  that  he  had  applied  to  the 

J(tftt€r»  who  certified  io  him  that  he  had  enteml  into 

^iaA  fbBy  considered  the  Petitioner's  obj^otiions^  attd,       Tth  Dec. 

fiurther,  that  the  Petitioner  had,  in  an  early  elage  of  tfie 

proceeding  before  him,  obtained  an  order  to  examine 

BeiMTer  upon  Interrogatoriei,  and  had  aeeordyigly 

to  such  Exaiminalion  as  ftilly  as  he  diMgllt 

ftt;  aAdthat^atthecioseofthebnttliees,  dtoPetHiMer 

faaNJhg  desifed  to  exhibit  new  InterrDgatories  fer  the 

Aardtar  Btattmatlon  of  ibe  Receiver,  the  BtMwt  had 

ll<M&  of  opinion  ttat  he  boirfd  not  admit  them;  and  that, 

HM  to  Witneasen,  the  Parties  had  proceeded  brfoMf  hiaby 

AffiHasit;  and  it  was  not  until  the  dose  of  the  bttsiness 

tiftait  idle  PetitiDner  had  propOMd  to  exhibit  Iiitertogaio^ 

ibm  Examinalion  of  Witnesses,  whtdi  the  Matter  had 

doubting  triiether  &e  had  power  u^der  an;  In- 

'^^dkxutory  Order,  without  specMl  wotds,  to  senA  suoh 

»ries  to  the  Examiner ;  and  being  of  opinion 
if  he  had  such  power,  it  was  tee  late  in  the  Pro- 
to  admit  them. 


10th  Dec. 
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The  Petition  was  therefore  directed  to  stand  over/ that 
the  Practice  might  be  inquired  into. 

The  Vice-Chancellor,  delivered  Judgment  an 
this  day  to  the  following  effect : — 

Upon  the  opening  of  this  Petition,  it  appeared  to  me 
to  be  altogether  novel,  and  I  could  not  consider  it  to  be 
justified  by  the  Practice  of  the  Court,  because  of  the 
great  inconvenience  which  would  be  the  consequence  of 
permitting  any  dissatisfied  Party  to  call  upon  the  Court 
to  review  every  Item  of  a  Receiver's  Account. 

The  Masier^s  Report  of  a  Receiver's  Account^  does 
not  require  confirmation^  and  does  not  admit  therefoie 
of  exceptions.  In  this  respect  it  resembles  the  Master^B 
Report  upon  the  Taxation  of  Costs;  and  the  pro- 
ceeding with  respect  to  Costs,  affords,  by  analogy,  a 
safe  rule  to  be  applied  to  this  subject.  In  ordinary 
cases,  the  Master*Q  Report  upon  the  subject  of  Costly 
is  final.  But  if  it  be  thought  that  the  Master  has  in 
the  Taxation  adopted  some  general  Principle  which 
cannot  be  supported,  the  Party  complaining  is  entitled* 
to  bring  that  point  before  the  Court ;  and  Petiticms  of 
this  nature  are  not  unfrequent  in  Practice. 

• 

The  same  rule  is,  for  the  same  reason,  to  be  appUed 
to  the  case  of  Receivers'  Accounts.  The  Court  will  not 
enter  into  the  consideration  of  any  Items  of  the  Account, 
but  will,  upon  the  Petition  of  the  Party  complaining, 
examine  any  principle  upon  which  the  Master  has  pro- 
ceeded, where  error  is  imputed  to  him. 

The  present  Petition  does  not  make  such  a  case ; 
and  although  it  wus  suggested,  at  the  Bar,  that  the 
Mtuier  had  declined  to  enter  into  the  merits  of  some 
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of  the  Petitioner's  objectionsy  upon  a  supposed  want  of 
Jurisdiction,  which  would  have  been  the  proper  subject 
of  an  appeal  ta  the  Court,  y^,  upon  reference  to  the 
Master,  he  informs  the  Court  that  such  suggestion  ia 
mistaken,  and  that  he  did  fully  enter  into  the  merits  of 
every  objection  taken  by  the  Petitioner. 


With  respect  to  the  complaint,  that  the  Master  refused 
to  permit  the  Petitioner  to  exhibit  Interrogatories  for 
the  Examination  of  the  Receiver  and  Witnesses,  it  now 
appears  that  the  Petitioner  did  fuUy  examine  the  Re- 
ceiver upon  Interrogatories,  and  that  the  Master  refused 
a  second  Examination  at  the  close  of  the  business;  and 
that  the  Master,  doubting  whether  he  had  Jurisdictkm 
to  examine  Witnesses  at  all  upon  Interrogatories,  was 
of  opinion  that  it  was  at  all  events  too  late  to  enter 
into  that  Examination  whien  the  request  was  made  by 
the  Petitioner. 


I  concur  with  the  Master  in  both  these  points.  The 
Petition  must  therefore  be  dismissed;  and  I  cannot 
reCuse  the  Receiver  his  Costs. 


)74  GASSS   IK  ClilAI^QBRY^ 
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Seuhnmt.  HUME  ik  RUlfDBLL* 

^^****'  O-^fi   of  the  questions  10  this  Cause  was.  whellier 

By  the  Set-  Catherine  Ann  Hume,  one  of  the  Daughters  of  Jame§, 

dement  on  the  j^^^  Hume,  was  entitled  to  receive  any  part  of  the 

J.  //.with  Interest  of  her  Portion  for  her  Maintenance^  before 

C.  R.  Portions  ^the  Principal  was  payable* 
were  t6  be 

™*^  ^^Ch^l  ®y  ^^  Sewtemettt  ott  the  Marriage  of  James  Joh$s 

Sren  ofj.  K  fffi"^  ^^  Co^trkit  JRandolpk,  the  Manor  of  Barwidk 

by  C.  /{.  or  any  JiM/,  ki  Ems^,  was  Mmited  to  ti^  Use  of  Trustees  for 

bu\"not tobe  ^^  huwlwd  years^  ki  ReRiaiiidek'  expeetaittt  upon  the 

paid  until  after  ^eeeese  e^  Am»  Swrmer  df  Jbneear  JoAn  Hume  mi 

j^H^^^  "^L  GenfAffMl^  lUmdblpk,  upon  TVust,  ifthere  should  be  any 

such  future  CUSdrM  tt  J^Mnes  Je/lH  HMne  by  Catherine  Mofimtpk, 

Wife,  though  <)b^  by  ^  dtei^taken  Wife,  etber  iiran  an  eldest  or  o»ly 

ffiven  to  such  ^'^^  ^®^'  ^^^  *^®  decease  of  the  Surriror  of  Jama 

niture  Wife ;  John  Hume  and  Catherine  Randolph,  or  in  the  life-time 

*?^^P^^^J  H*  ^^^^»  ***^  SHrvJiw  of  fliem,  if  they,  he  or  dte,  or 

to  appoint  the*  ^^  ^<^^  Aihire  Wffev  riiouM  so  dhreet,  to  raise  by  tlie 

Interest  of  the  usual  means  5,000  L  for  the  Portions  of  such  ChSdieii, 

raised  for  the      ^^^  ^^^^™  to  be  a  vested  Interest,  and  to  be  paid  to  them 
Childrens  at  such  ages,  in  such  manner,  shares  and  proportions  as 

Maintenance;     j^j,^  j^^„  jj^^^  g^^^^lj  b    D^  ^^  by  his  WiU,  to  be 
and  on  his  de-  j-  '        j  » 

fault  the  same     signed  and  published  by  him,  and  attested  as  therein 

powerwasgiven  mentioned,  direct;  and,  in  default  of  such  direction,  the 

and  the  Main- '  5*^^^'*  ^  ^  divided  amongst  the  Children  in  equal 

tenance  was  directed  to  be  paid  on  the  first  quarter-day  after  the 
decease  of  the  Survivor  of  7.  H.^  C.  H.,  or  such  future  Wife.  /.  H. 
died,  leaving  his  second  Wife  surviving,  and  by  hib  Will,  which  was 
not  dulv  attested,  directed  the  Maintenance  to  be  raised  ftom  the  time 
of  his  death,  and  gave  other  benefits  to  his  eldest  Son :  Held^  that 
the  Trustees  had  no  power  to  allow  Maintenance  during  the  second 
Wife's  lifetime ;  but  tnat  the  eldest  Son  should  be  put  to  his  election, 
as  be  had  other  benefits  under  the  Will,  and  was  the  only  Party  that 
could  be  benefitted  by  withholding  the  Maintenance, 
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tioned ;  and  the  first  of  the  said  q^iarterly  Payments  to 
be  made  on  such  of  those  days  as  should  happen  next 
after  the  decease  of  the  Survivor  of  James  John  Hume 
and  Catherine  Randolph,  or  such  fiiture  Wife  as  afore- 
said. Subject  to  this  term,  the  Manor  was  limited  to 
the  use  of  the  first  and  other  Sons  of  James  John  Hume, 
by  Catherine  Randolph,  successively,  in  tail  male,  with 
Remainder  to  his  first  and  other  Sons  by  any  after- 
taken  Wife,  successively  in  tail  male. 

.  James  John  Hume,  by  his  Will,  aft;ar  reciting  the 
Settlement,  and  the  Power  thereby  reserved  to  him  of 
appointing  the  5,000/.  and  that  there  was  Issue  of  his 
Marriage  with  his  late  Wife  Catherine,  one  Child,  Cathe^ 
rine  Ann  Hume,  and,  of  his  Marriage  with  his  thm 
Wife  Lydia,  William  Edward  Hume,  John  Lloyd  Hxant^ 
Caroline  Mary  Hume,  and  Henry  Hume,  in  exercise  of 
the  Power,  appointed  4,000/.  part  of  the,  5,000/.  in 
trust  for  Catherine  Ann  Hume,  her  Executors,  Admini* 
strators  and  Assigns,  and  to  become  an  Interest  vested 
in  her  when  she  should  attain  the  age  of  twenty-one 
years,  or  be  married  under  that  age  with  the  consent  oi 
her  Gruardians ;  and  the  sum  of  1,000  /.  the  residue  of 
the  5,000 /.  in  trust  for  John  Lloyd  Hume,  Caroline 
Mary  Hume,  and  Henry  Hume,  in  equal  Shares ;  and 
the  same  to  become  an  Intei^st  vested  in  such  Children, 
at  such  and  the  same  ages,  days  or  times  as  were  ex- 
pressed in  the  Settlement  concerning  the  Shares  thereby 
intended  and  provided  for  his  Children  by  his  late  Wife, 
Catherine,  or  any  after-taken  Wife;  and  he  thereby 
further  directed  that  the  yearly  Dividends  and  annual 
Produce  of  the  respective  Shares  of  his  Children  in  the 
5,000/.  should,  until  such  Shares  should,  under  the 
Settlement  or  his  Will,  become  an  Interest  vested  in 
tbeip,  be  applied  fi>r  their  Maintenance  and  Education; 
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itad  he  gave  a  Copyhold  Estate,  and  certain  parts  of  his 
Personal  Estate,  to  his  eldestSon,  William  Edward  Hume. 

Mr.  Heald,  and  Mr.  Wheatleu,   for  the    Plaintiff,      ^     ''• 
Catherine  Ann  Hume, 

Mr.  Sugden,   and  Mr.  Beames,  for  the   Defendant, 
tlUam  Edward  Hume. 


3Ir.  Barber 9  for  the  Trustees. 

The  Vice-Chancellor  : — 
The  question  is,  whether  it  be  the  true  construction 
oF  tins  Settlement  that  the  Trustees  of  the  term  for 
va-ising  Portions  for  younger  Children  have  authority, 
^^'^'til  such  Portions  become  payable,  to  levy  and  raise 
•'^^'tially,  for  their  Maintenance  and  Education,  Sums  not 
®^^^^«ding  the  interest  of  their  Portions. 


the  construction  of  all  Instruments  it  is  the  duty 

^    ^l^e  Court  not  to  confine  itself  to  the  force  of  a  par- 

**^^^^^l5ir  expression,  but  to  collect  the  intention  from  the 

^*^ole  Instrument  taken  tocrether.    But  a  Court  is  not 

atat;1^0rized  to  deviate  from  the  force  of  a  particular  ex- 

P*^^^aion,  unless  it  finds,  in  other  parts  of  the  Instrument, 

•'^P^iessions  which  manifest  that  the  Author  of  the  In- 

•^^'Unoent  could  not  have  the  intention  which  the  literal 

'^^^  of  a  particular  expression  would  impute  to  him. 

"'^Wever  capricious  may  be  the  intention  which  is  clearly 

f^^   unequivocally  expressed,  every  Court  is  bound  by 

^^»    Unless  it  be  plainly  controlled  by  other  parts  of  the 

^^•trument. 

To  apply  these  principles  to  the  present  Case : 

It  cannot  but  be  considered  as  so  unreasonable  that 

^^  T^laintlff  should,  under  the  actual  circumstances,  be 

^ithoutany  provision  for  her  Maintenance  and  Educa* 

^^■*«i  dttringr  the  life  of  her  Stepmother,  that  it  is  diffi- 
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oolt  to  believe  that  such  was  the  intention  of  tfae  6el- 
tkment  made  on  the  first  Marriage ;  and,  if  the  Court 
could  act  upon  conjecture,  it  would  declare  against  such 
intention.  But  such  intention  bein^  clearly  and  on' 
equivocally  expressed  in  the  clause  of  Maintenance,  and 
there  being  no  expressions  in  any  other  part  of  the  Set- 
tlement which  manifest  a  different  intcxition  ta  tbis 
respect/ 1  feel  myself  bound  to  declare  that  the  Trustees 
under  the  Settlement  have  no  authority,  during  the  in- 
fimcy  of  the  Plaintiff  and  the  life  of  the  Stepmother^ 
to  mise  ymy  proFiaion  for  the  Plaintiff's  Maintenaoee* 

If  this  Case  had  coxae  before  the  Court  upon  a  Bill  to 
reform  the  Settlen^nt  upoii  the  ground  of  mistake  ^i 
the  drawer  of  the  Instrument,  it  seems  highly  probable 
that  evidence  might  have  been  found  which  would  havp 
justified  a  Decree  in  favour  of  the  Plaintiff. 

I 

There  appears  to  me,  however,  to  be  another  view  4i 
this  Case,  which  has  not  been  suggested  at  the  Bctf« 
which  may  secure  Maintenance  to  the  Plaintiff  wholly 
or  in  ^)art.    The  Father^s  Will  expressly  gives  it  to  her*; 
find,  though  he  had  no  power  to  do  so  imder  the  Settle- 
ment, yet  his  Will  may  effect  his  purpose  by  way  ef 
dection :  Although  the  two  Testamentary  Instnimenf^ 
will  not  pass  Freehold  Estates,  they  will  certainly  pass 
Copyhold  Estate  and  Personal  Property.   Upon  looking 
through  the  first  Testamentary  Instrument  it  will  be 
found  that  the  Testator  gives  to  his  eldest  Son,  who  will 
alone  benefit  by  the  withholding  of  Maintenance  from  the 
Plaintiff,  an  Interest  in  Copyhold  and  in  Personal  Pro- 
perty ;  and  the  eldest  Son  cannot  take  under  the  Will 
without  confirming  the  Will.    There  must,  therefore,  be 
a  reference  to  the  Master  to  so^  whether  it  is  for  hit 
bmefit  to  elect  to  take  mader  or  against  the  Will. 
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Devise. 


Samuel  long,  by  his  Wm,  dated  in  May  1801,  Reii^niof 

devised  certain  Real  Estates  to  his  Wife,  for  her  life^  Marrie^. 

amcl,  after  her  decease,  to  John  Vizard  and  James  RicketU,  Devise  of 

^Im^ir  Heirs  and  Assigns,  upon  Trust,  as  long  as  his  Son  an  Estate  to 

Lang  should  continue  unmarried^  to  demise  the  Trustees,  upon 

®  J  Trust  to  pay 

s,  and  receive  the  Rents  and  Profits  thereof,  and  the  Rents  and 


the  same  to  John  Long ;  and  in  case  of  his  Marriage  Fro6ts  to  the 
th  the  consent  of  Vizard  and  Bicketts,  or  the  Survivor  j^  ^^^^  unmar- 
'tiiem,  or  his  Heirs,  (save  as  to  his  marrying  Elizabeib  ried,  and  to^ 

'Earner,)  then  in  trust  to  convey  the  Estates  to  him,  convey  to  him, 
•■  -  ,    .  .     •'  m  case  of  his 

'^^^    Heirs  and  Assigns;  but  in  case  he  should  many  Marriage  witli 

^zabeth  Warner,  either  with  or  without  the  consent  of  the  consent  of 

Trustees,  or  should  marry  any  other  Woman  against  j^^  |„  ^^^^  1^^ 

oon9ent  of  them  or  the  Survivor  of  them  or  his  should  marry 

,  then  in  Trust  to  convey  the  same  Estates  to  his  «gahw\*eir 

^  consent,  then 

>xi,  Samuel  Long,  his  Heirs,  Executors,  Admmistrators  to  sell  the  £s- 

Assigns ;  and  then,  in  heu  of  those  Estates,  he  gave  tate  and  divide 
liis  Son  John  the  Sum  of  200  /.  to  be  paid  to  him  by  ai^ong^other 
^ccattide/  out  of  the  Estate,  which  he  thereby  charged  with  persons.    The 
^e  payment  thereof  accordingly,  and  directed  it  to  be  ^^^^Kt*^' 
P^^d  six  months  after  Samuel,  his  Heirs,  Administrators  the  knowledge 

<^   Assigns  should  become  entitled  to  the  Estates.  otihe  Trustees, 

both  of  whom 

disapproved  of 
The  Testator  by  a  Codicil,  after  reciting  that  his  Son  the  Marriage 

^«jiiue/  Long  was  lately  dead,  declared,  that  in  case  his  ^^^^^^\^ 
^^^  John  idiould  intermarry  with  Elizabeth  Warner,  held  that,  the ' 
^*ier  with  or  without  the  consent  of  the  Trustees,  or  Marriage  hav- 
**^ti  Survivor  vf  them,  or  his  Heirs,  or  should  marry  any  J^^^out  the 

^^^lier  Woman  against  their  consent,  or  the  consent  of  consent  of  the 

Trustees, 
though  not  against  their  consesty  the  Dense  over  took  effect. 
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the  Sunriyor  of  them,  or  his  Heirs,  then  he  gave  hi9 
Estates,  after  the  death  of  his  Wife  and  the  marrying 
of  his  Son  John  contrary  to  his  wish  and  the  conditions 
expressed  in  his  Codicil  and  Will,  to  the  Trustees,  their 
Heirs,  Executors  and  Assigns,  upon  Trust  to  sell  tlie 
same,  and  to  stand  possessed  of  the  Money  to  be  thereby 
produced,  upon  Trust  to  divide  it  among  certain  other 
Persons  named  in  the  Codicil. 


The  Testator  died  in  1804.  In  1805  his  Son  John 
intermarried  with  Sarah  Pidon^  who  had  lived  with  the 
Testator  as  a  Servant,  but  had  left  his  service  some  time 
before  his  death ;  but  he  did  not,  prior  to  his  Marriage^ 
conmiunicate  his  intention  to  either  of  the  Trustees,  and 
the  Marriage  took  place  without  their  knowledge;  but 
as  soon  as  they  heard  of  it,  they  expressed  their  di»« 
approbation  of  it. 

Vizard  died  in  January  1814.  In  April  following^ 
Bicketts  served  the  following  Notice  upon  John  Long. 


"  I  hereby  give  you  notice  that  your  Marriage  witB 
your  present  Wife,  Sarah  Long,  late  Sarah  Picton,  vras 
against  my  consent  and  approbation,  and  againAt  the 
consent  and  approbation  of  John  Vizard,  deceased,  my 
Co-Trustee  named  in  the  last  Will  and  Testament  and 
Codicil  of  your  late  Father  Samuel  Long ;  and  that,  in 
consequence  of  such  your  Marriage  with  your  said  Wife, 
I  consider  the  Messuage,  Lands,  &c.  from  and  aft^r  the 
decease  of  your  Mother,  liable  to  be  sold  and  disposed 
of  and  converted  into  Money,  and  the  Produce  arising 
therefrom  to  be  paid  and  applied  to  and  among  the  several 
Persons,  and  upon  the  several  Trusts  and  Purposes  men- 
tioned, declared  and  expressed  in  the  Will  and  Codicil  olT 
your  bte  Father/^ 
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la  1818  JoAii  Long  died,  leaving  Sarah  Long,  his 
Widow,  and  several  Children  by  her  surviving  him. 

The  Bill  was  filed  against  J.  Lon^s  Children  and 
Personal  Representative,  by  the  Persons  to  whom  the 
Estate  was  given,  by  the  Codicil,  on  the  Marriage  of 
•^ckn  Long  without  the  consent  of  the  Trustees.  It 
piayed  that  the  Estates  might  be  sold,  and  the  Produce 
distributed  amongst  the  Plaintiffs. 

\^nien  the  Cause  was  heard,  the  Vice-chancellor  re« 
fenced  it  to  the  Master  to  inquire  whether  John  Long 
iii&x-Tied  Sarah  Picton  with  the  consent  of  the  Trustees, 
^  either  of  them ;  and  whether  they,  or  either  of  them, 
^^V"tt  acquainted  with  the  fieu^t  of  the  intended  Marriage 
it  took  place ;  and  whether  they,  or  either  of  them, 
^f^wnred  or  disapproved  of  such  intended  Marriage: 
« if  he  should  find  that  the  Trustees,  or  either  of  them, 
or  was  not  acquainted  therewith  before  it  took  place, 
to  inquire  when  they  became  respectively  acquainted 
the  fact  of  the  Marriage ;  and  whether,  after  be- 
acquainted  therewith  respectively,  they  approved 
or  ^disapproved  of  the  same,  and  when,  and  under  what 
c^<simistance8. 

*niie  Master  reported  that  John  Long  did  not  marry 

Sav^A  Picton  with  the  consent  of  the  Trustees,  and  that 

tt^^jr  or  either  of  them  were  not  acquainted  with  the  fact  of 

tt^  Marriage  before  it  took  place ;  that  no  Evidence  had 

V^te  laid  before  him  to  enable  him  to  ascertain  when 

U^  Trustees  respectively  became  acquainted  with  the 

fttt  of  the  Marriage ;  but,  that  when  they  did  become 

fequainted  with  it,  Ricketts  disapproved  of  it,  because 

Sarah  Picton  was  in  a  humbler  sphere  of  life  than  John 

Lmg ;  but  that  no  Evidence  had  been  laid  before  him  to 
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1834.         show  when  Ricketts  first  disapproved  of  the  Marriage^ 
or  that  Vizard  ever  disapproved  of  it. 

The  Cause  now  came  on  to  be  heard  for  farther 
directions. 

Mr.  Bell,  and  Mr.  Koe,  for  the  Plaintiffs  : — 

The  consent  of  the  Trustees  to  the  Marriage  of  John 
Long,  is  a  Condition  precedent;  and,  if  it  has  not  been 
complied  with«  no  Estate  became  vested  in  him.  It  is 
quite  clear,  upon  the  Master^s  Report,  that  the  Condition 
was  not  performed.  A  difference  has  been  taken  between 
Real  and  Personal  Estate,  as  to  the  force  and  efficacy 
of  such  Conditions ;.  but  there  can  be  no  doubt  that 
they  are  effectual  as  to  Real  Estate.  Scott  v.  TyUr  (a); 
Mansell  v.  ManseU  (ft) ;  Fry  v.  Porter  (c) ;  Stackpole  v. 
Beaumont  (d)^  Harvey  v.  Aston  (e) ;  Clarke  v.  Parker  (f). 

Mr.  Combe  for  the  Trustees. 

Mr.  Heald  and  Mr.  Ttviss,  for  the  Children  otJohn 
Long: — 

The  Testator  does  not  exclude  John  Long,  in  case  he 
lived  and  died  a  Bachelor ;  but  only  devises  the  Estate 
over  in  case  of  his  Marriage  against  the  consent  of  the 
Trustees.  It  is  not  therefore  quite  correct  to  describe 
this  as  a  Condition  precedent.  By  the  Codicil,  the 
Trustees  have  no  power  to  sell  the  Estate,  unless  J(An 
Long  married  against  their  consent.  The  doctrine  of 
Conditions  does  not  apply  to  such  a  case  as  the  presents 
Boraston's  Case  (g) ;   Hook  v.  Taylor  (A).    This  Case 

(a)  fi  Bro.  C.C.43!. 

(i)CitedmSco/^v.r^^,2Bro.C.C.473;  also  ins  Diclcyis. 
(c)  1  Mod.  300.        {d)  3  Ves.  98.        (e)  1  Atk.  361. 
(/)  19  Ves.  I.  {g)  3  Rep.  19.        (k)  2  Vem.  561. 
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b  distinguished  from  others,  by  there  being  no  direct 
Devise  over  in  case  of  a  Marriage  against  the  consent 
required. 

The  Vice-Chancellor  : — 

In  this  Case,  to  entitle  himself  to  the  Estate  after 
Af  arriage,  John  Long  must  marry  with  the  consent  of 
tlie  Trustees ;  and  he  has  not  performed  that  Condition 
precedent. 


183^ 


18114. 
Loif0 


RlCKStTS. 


make  the  Will  consistent,  the  word  **  against '' 
must  be  read  in  the  sense  of  ^  without" 


AMHURST  V.  KING. 

^E  Defendant,  to  several  statements  in  the  Bill  as 
^  t^iransactions  to  which  he  was  not,  nor  was  alleged  to 
^»  privy,  answered  in  the  following  form :  •*  And  this 
^f^ndant  further  answering  saith  it  may  be  true,  for 
^^^  thing  this  Defendant  knows  to  the  contrary,  that, 
^*  9"  and,  after  going  through  the  several  statements, 
^  concluded  thus :  **  But  this  Defendant  is  an  utter 
'^'^^nger  to  all  and  every  such  matters,  and  cannot  form 
^y  belief  concerning  the  same." 

*I1ie  Plaintiff  excepted  to  this  part  of  the  Answer ;  and 
tbcJIfaifer  having  overruled  the  Exception,  he  excepted 
to  tile  Master^s  Report.  Upon  the  hearing  of  the  Ex- 
emption, Mr.  Koe,  for  the  Plaintiff,  contended  that  the 
Prfimdant  ought  to  have  answered  as  to  his  information 
BB  well  as  as  to  his  belief,  according  to  the  requisition  of 
tlie  Bill    But  the  Yke'ChanceUor  was  of  opinion  that 
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17th  Jan. 
Pkading. 

An  Answer 
as  to  Matters  to 
which  the  De- 
fendant was  not 
alleged  to  be 
privv,  that  diej 
might  be  true 
for  any  thing  be 
knew  to  the 
contrary,  fol- 
lowed by  an 
averment  that 
he  was  a 
Stranger  to, 
and  could  not 
form  any  belief 
respecting 
them,  is  suffi- 
cieot. 
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the  Defendant,  in  stating  himself  to  be  an  utter  stranger 
to  all  and. every  the  matters  in  question,  did  answer ,&•> 
to  his  information,  and  did,  in  effect,  deny  that  he  haiL 
any  information  respecting  them. 

Exception  overruled. 


m^BBBaaafe 


iTtB  Jan.  DOUGLAS  v.  HORSFALL. 

Pkaiing.       j/HE  Bill  prayed  for  a  specific  performance  of  an- 

'        Agreem^it  for'  a  Lease  made  by  the  Plaintiffs  with  the 

^emurrer  al-  Defendant.    It  stated  that  the  Plaintiffs  were  Trustees 

for  the  specific  ^^^  ^^  Portage  Gas  Company :  that  that  Company 
performance  of  consisted  of  a  great  number  of  persons :  that  the  Plain^ 
for  a?^r°^  tiffs,  by  Yelloly  their  Agent,  entered  into  the  Agreement 
tered  into  by  ^^^^  ^he  use  of  the  Company :  that  a  Draft  of  the  Lease 
the  Trustees  of  was  delivered  to  the  Plaintiffs'  Solicitor,  with  Blanks 
Companv  for  ^^^^^^  the  Names  of  the  Lessees ;  and  that  the  Solicitor 
the  use  of  the     filled  up  the  Blanks  with  the-  Names  of  the  Plaintiffs: 

Company,  b^    ^^t  it  did  not  state  that  the  Plaintiffs  were  Members  of 

cause  none  ot 

the  Members      ^he  Company,  nor  were  any  of  the  Members  made  Par- 

of  the  Company  ties  to  the  Suit ;'  and,  under  those  circumstances^  the 
the  BilL  Defendant  demurred  to  the  Bill. 

Mr.  Heald,  and  Mr.  Spence,  for  the  Plaintiffs : — 

It  was  not  necessary  to  make  any  of  the  Members  of 
the  Company  Parties  to  this  Bill,  because  the  Plaintifis 
were  to  be  the  only  Lessees.  There  was  no  privity  be- 
tween them,  and  the  Company.  Yelloly  was  their  Agent» 
and  not  the  Agent  of  the  Company.  The  Blanks  in  the 
Draft  were  filled  up  with  the  Names  of  the  PlaintiA^ 
therefore  it  was  a  complete  Agreement  for  a  Leafae  ;to 
them,  not  as  Trustees,  but  in  their  individual  capacities^ 
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The  Company  could  not  object  to  the  Lease  being 
granted  to  the  Plaintiffs,  but  they  might  have  said  they 
'Would  not  be  bound  by  u  Lease  to  Mrhich  they  were  not 
Parties.  In  Ctdlen  v.  The  Duke  of  Queensberry  (a), 
the  Court  acted  upon  an  Agreement  of  this  nature, 
'^here  the  Persons  who  entered  in  it  were  ihe  only 
Parties  to  the  Suit 


Douglas 

V, 
HORSFALL. 


The  Vice-Chancellor: — 

The  object  in  that  Suit  was  merely  to  obtain  Pay- 
ment of  a  Sum  of  Money ;  the  Defendants  were  left  to 
obtsin  contribution  as  they  could. 

^Afr.  Home,  for  the  Demurrer,  said  that  a  Tru£(tee 
corixld  not  file  a  Bill  respecting  the  Trust  Property  with- 
out  making  the  cestui  que  trust  a  Party:  and  that  here, 
th^    Society  l>eing  so  nimierous  that  it  was  not  practi- 
^l>1e  to  make  all  the  Members  Parties,  the  Bill  ought  to 
ba.'v^c  been  filed  by  some  of  them  on  behalf  of  themselves 
^^Jicl  the  others ;  but  that  it  did  not  appear  by  the  Bill 
tha.t  the  Plaintiffs  were  even  Members  of  the  Society ; 
'^^  on  these  grounds  the  Vtce-Ckancellor  allowed  the 
^'^^^ttuirrer. 

(a)  1  Bro.  C.C.  loi. 
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1825. 
34th  Jan. 

Practice. 

It  if  not  irre- 
gular for  the 
Defendant's 
Solicitor  to  be 
one  of  the 
Commiittioners 
for  taking  the 
Answer. 


34th  Jan. 

Injunction. 
Notice  of  Trial. 

Giving  a  No- 
tice of  Trial  is  a 
breach  of  an 
Injunction  to 
•tay  Trial. 


BIRD  V.  BRANCKER. 

1  HE  Plaintiff  moved  diat  the  Answer  of  the  Defen- 
dant might  be  taken  off  the  File,  because  the  Solicitor 
of  the  Defendant  had  been  one  of  the  Commisttoners 
to  take  the  Answer. 

Mr.  Agar,  and  Mr.  Kinder$ky,  in  support  of  the 
Motion,  said  that  they  had  not  been  able  to  find  any 
Authority  directly  in  point ;  but  that  the  Principle  upoa 
which  Affidavits  were  not  allowed  to  be  sworn  before 
the  Solicitors  of  the  persons  making  them,  was  ap]^- 
cable,  and  that,  if  the  Practice  objected  to  were  allowed 
to  prevail,  a  Solicitor,  knowing  that  the  Answer  con- 
tained what  was  untrue,  might  administer  the  Oath 
improperly. 

Mr.  Home  opposed  the  Motion. 

On  the  following  day,  the  Vice-Chancellor  read  in 
Court  a  Certificate,  signed  by  several  Clerks  in  Cour^ 
stating  it  to  be  the  Practice  that  the  Solicitor  of  a 
Defendant  might  be  a  Commissioner  to  take  his  Answer; 
and  the  Motion  was  refused. 


In  the  same  Cause  the  Plaintiff  moved  that  the  Soli- 
citor of  the  Defendant  might  be  committed  for  a  Con- 
tempt, in  giving  a  Notice  of  Trial  after  an  Injuncticm 
had  been  obtained  to  stay  Trial.  There  was  added  to 
the  Notice,  that  it  was  to  be  considered  as  nugat(^, 
unless  the  Injunction  should  be  dissolved  previous  to  the 
day  of  Trial. 
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Mr.  Home  supported  the   Motion. 

Mr.  Agar  and  Mr.  Kindersley  opposed  it. 

They  said  that«  if  a  Notice  of  IVial  might  be  given 
-^pending  the  Injunction  to  restrain  the  Trial,  the 
Phmtiff  would  be  compelled  to  .have  his  Witnesses 
Teady,  and  the  Court  might  ultimately  be  of  opinion 
that  the  Injunction  ought  to  be  continued,  and  that 
taking  a  step  that  was  prdiminary  to  doing  the  aet 
lestndned,  was  as  much  a  breach  of  the  Injunction 
M  doing  the  act  itself. 

The  Vice-Chancellor  stated  that  Che  Plaintiff  in 
Equity,  not  being  compelled  to  go  to  Trial  before  he  had 
^^di  the  Defendant's  Answer,  it  was  not  reasonable  that 
^^  should  be  compelled  to  prepare  for  Trial  before  he 
seen  the  Answer.  And,  the  next  day,  he  stated 
it  viras  the  opinion  of  the  most  experienced  Officers 
o^  tiae  Court,  that  a  Notice  of  Trial  was  a  breach  of  the 
'h^i  auction  to  stay  Trial.  The  Defendant  was  ordered 
to  ^m^ithdraw  the  Notice  of  Trial,  and  to  pay  the  Costs 
^  tlM  Motion. 


BiaD 

V. 

BaANciLBa* 
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1835. 
^4th  Jan.  elEY  v.  BROUGHTON. 


D^^  A  FEMALE  Infant,  who  was  bom  pending  the  Suit, 
^  was  a  necessary  Party  to  Ae  Suit,  and  her  Parents,. 

Ordered  that  Jn  order  to  interpose  di£Elculties  in  the  way  of  prose- 
a  Defendant   a  . 

Female  Infant  cuting  the  Suit,  had  refused  to  have  he^  baptized. 

not  baptized.  The  Question  was,  how  she  was  to  be  described  in  the 

Srihli^i^Se  Subpoena  to  appear  and  answer. 
Subpoenaasthe     . 

y^f  °g^!,?«-  The  Vice-Chancellor,  on  the  Motion  of  Mr.  Pemherttm^ 

male  Child  of  .  • 

her  Father  and  ordered,  that  the  Infant  should  be  described  as  the 

Mother.  youngest  Female  Child  of  her  Father  and  Mother. 


«4th  Jan.  GARTH  v.  THOMAS. 

^S^^^^^'     This  was  a  Bin  of  Foreclosure.    After  the  Suit  was 

commenced,   the   Defendant,  the   Mortgagor,  became 

Where  a        Bankrupt.    A  Supplemental  Bill  was  then  filed  against 
com^Bank-  *  ^^^  Assignees.    They  now  moved   for  an   immediate 

rupt,  and  a  Bill  Decree,  under  the  7th  Greo.  2,  c.  20,  s.  2  (a). 
of  Foreclosure 
is  filed  against 

him  and  his  As-  (^)  "^^  Section  is  as  follows :  '*  And  be  it  further 
signees  the  Enacted,  by  the  Authority  aforesaid,  that,  from  and  after 
Court  will  not.  ^^^  ^^  ^^^  ^^7  ^^  faster  Term  1734,  where  any  BiU  or 
on  the  appli*  Bills,  Suit  or  Suits,  shall  be  filed,  commenced  or  brought  in 
cation  w  the  ^^7  ^^  ^^  Majesty's  Courts  of  Equity,  in  that  part  of  Great 
Assignees  Britain  called  England,  by  any  person  or  persons  having 

alone,  make  ^^  claiming  any  £state,  Right  or  Interest  m  any  Lands, 
an  unmediate  Tenements  or  Hereditaments,  under  or  by  rirtue  of  any 
Decree  under  Mortgage  or  Mortgages  thereof,  to  compel  the  Defendant  oir 
7  Geo.  s.  c.  20.    Defendants  in  such  Suit  or  Suits  (having  or  claiming  a  Right 

to  redeem  the  same),  to  pay  the  PlaintifF  or  Plaintifi  in 
such  Suit  or  Suits  the  Principal  Money  and  Interest  due  on 
any  such  Mortgage,  or  the  priiicip«l  Money  and  Interest 


CASES  IN  CHANCERY. 
IMr.  Knight  appeared  in  support  of  the  Motion. 

The  Vice-Chancellor: — 

Xf  this  Cause  proceed  regularly  to  a  hearing,  the 
ree  will  give  the  Right  of  Redemption  to  the  Bank- 
t»  as  well  as^  to  the  Assignees ;  and  therefore  with- 
the  Consent  of  the  Bankrupt  an  immediate  Decree 
sonot  be  made  under  the  Statute. 


GARTn 

V. 

Thomas. 


i  on  such  Mortgage,  together  with  any  sum  or  sums  of 

ney  due  on  any  Incumbrance  or  Specialty  charged  or 

^K&ajgeable  on  the  Equity  of  Redemption  thereof;  and,  in 

ivut  of  payment  thereof,  to  foreclose  such  Defendant  or 

'endants  of  his,  her  or  their  Right  or  Equity  of  redeeminff 

li  mortgaged  Lands,  Tenements  or  Hereoitaments ;  sudB 

^jrt  or  Courts  of  Eauity  where  such  Suit  or  Suits  shall  be 

^^X>€&dingy  upon  application  made  to  such  Court  by  the 

^>^5'^endant  or  Defendants  in  such  Suit,  having  a  right  to 

^K^^lcem  such  mortgaged  Lands,  Tenements  or  Hereditaments, 

^x^d  upon  his  or  uieu:  acbnitting  the  Right  and  Tide  of  the 

^Icaintiff  or  Plaintifi  in  such  Smt,  may  and  shall,  at  any  time 

or     times  before  such  Suit  or  Cause  shall  be  brought  to 

^^c^Lnng,  make  such  Order  or  Decree  therein  as  such  Court 

w  Coturts  might  or  could  have  made  therein,  in  case  such 

^^t  or  Cause  had  then  been  regularly  brought  to  hearing 

^fiire  such  Court  or  Courts ;  and  all  rarties  to  such  Suit  or 

Suits  shall  be  bound  by  such  Order  or  Decree  so  made,  to  all 

intents  and  purposes,  as  if  such  Order  or  Decree  had  been 

IJ^de  by  sudi  Court  at  or  subsequent  to  the  hearing  of  such 

^use  or  Suit;  any  usage  to  the  contrary  thereof  in  anywise 

notwithstandmg;'     ^     • 


\ 
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i8t5- 
a^  Jan.  WEBSTER  v.  THRELFALL 


Si^iciency,  ^^  object  of  this  Bill  was  to  baye  certain  BiOs  of 

Impertinence.    Exchange,  which  had  been  accepted  by  the  PbdntES; 

ThTliill  al<  ^^^^'^  up  ^  1^  to  ^  cancelled.    It  stated  that,  in 

leged  that  a  1821  one  Dentith,  who  had  since  become  a  BaidLmpt, 

J^®^  h  U  b  ^^^  ^^  Defendants  ThrelfaU,  a  Banker,  Bird,  a  BiU- 

the  Defendant  l>roker,  and  Johnson,  a  Merchant,  had  had  dealingt 

wasan  Accom-  together  in   the  way  of  raising  Money  for  their  own 

ml^^red'  t^<^<^ii^odation ;  that  Dentith  requested  the  Plaintiff 

him  to  set  forth  to  accept  two  Bills  of  Exchange,  which  he  said  had 

S^tJrCo?"  been  drawn  for  the  accommodation  of  himsdf,  3n5r«yaa 

sUeradon  pre-  ^^  Bird,  and  assured  the  Plaintiff  that  either  he  or 

tended  to  be  they  would  pay  them  when  due;  that  the  Plaintiff  com- 

Se^An^er'  P^^  ^^^  ^^  request,  and  that  Dentith  afterwaorda 

denied  the  Al-  indoned  and  deliTcred  the  Bills  to  TkrelfaU  and  Bird, 

sSted^^^^  without  Consideration ;  and  it  required  ThrelfaU,  '^  ^ 

BOl  of  Ex-  lAould  pretend  that  he  but  given  a  Consideratioa  tn 

change  was  the  BiHs,  to  set  forth  the  nature  and  amount  of  itr  of 

^dant  in  the "  ^^^^  ^^  consisted,  how  much  was  given  for  each  Bi^ 

r^idar  course  when,  by  whom,  to  whom,  where  and  in  whose  presence 

M  i?]Lnto^  it  was  paid,  and  whether  in  Notes,  or  BUls,  or  Caali^ 

and  that  the  ^^^  ^^^  much  in  Notes,  and  how  much  in  Cash,  and 

Consideration  the  Dates  of  such  Bills  or  Notes,  and  upon  and  by 

of  any  specific  ^^^^  drawn,  and  by  whom  payable;  and  it  contained 

Sum,  but  rf  the  usual  All^ation  that  the  Plaintiff  had  Books  and 

Cadi  m«i  tone  other  Documents    in  his  possession    relating  to  the 
to  tune  drawn  "^  ^ 

out  by  the       matters  m  the  Bill. 

Payer:  Held 

a  sufficient  ThrelfaU,  in  his  Answer,  denied  that  he  had  had  any 

Answer,  and      transactions  with  Dentith,  except  Banking  Transactions 

tiiat  It  woidd     imj  gome  Discount  Transactions ;   and  said,  that  in 
have  been  mi-  ' 

pertinent  in  the  Defendant  to  set  forth  the  general  jBanking  Account. 
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September  1820,  Deniith  opened  a  regular 
Account  with  him,  since  which  time  he  had  not 
ccHmted  any  Bills  for  Dentith ;  he  denied  that  he  had 
liad  any  Dealings  either  with  Dentith,  Bird  or  Johnton 
in  the  way  of  raising  Money  for  thm  acconmiodation ; 
and  he  also  denied  all  the  other  circumstances  under 
which  the  Bills  were  stated  to  have  been  accepted.    He 
said  that  Bird  paid  the  two  Bills  of  Exchange  into  his 
Banking-house,  together  with  others*  in  the  regular 
ooune  of  the  Defendant's  Business  as  Bird^s  Banker ; 
ind  that,  as  they  were  paid  in^  they  were  placed  to 
Bird^s  credit  in  his  Banking  Account  with  the  Defen- 
dant, which  then  was  and  still  continued  to  be  an  open 
mnning  Account ;  that  he  had  given  a  valuable  Consi- 
deraticm  for  the  Bills ;  and  that  it  consisted  of  Cash, 
Bills  of  Exchange  and  Notes  to  the  full  Amount  thereof, 
drawn  out  of  his  Banking-house  by  Bird,  promis- 
cuduiAy,  from  time  to  time,  as  Birfs  occasions  required, 
acoofding   to  the  regular  course  of  dealing  between 
Bankers  and  their  Customers ;  but  that  no  Gash,  Bills 
er  Notes  were  drawn  out  by  or  paid  to  Bird  on  Account, 
or  as  C<mndemtion  for  the  Bills,  specifically.    He  said 
that  he  had  in  his  possession  a  Ledger  and  other  Books 
oontaining  a  list  of  the  several  Bills  received  by  him 
in  the  course  of  his  Business  since  March  1820,  and 
that  he  was  unable  to  set  forth,  except  as  before  stated, 
^tid  as  appeared  by  the  Accounts  contained  in  his 
S^edger  and  Day-book,  the  Particulars  of  the  Conside- 
ration given  by  him  for  the  Bills ;  and  that  the  Plaintiff's 
^^licitor  had  inspected  and  taken  Copies  of,  and  made 
[tracts  from  those  Accounts,  and  that  the  Books  were 
^^lill  open  for  his  inspection. 

The  Defendant  took  the  following  Exception  to  the 
er: «"  ForthatthesaidDefendant,  JoAii7%rf^a//,hath 
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1 8a5.         iM>t>  in  manner  aforesaid^  set  forth  the  nature  and  amonnt 

„  ^        '      of  the  Consideration  paid  by  him  for  the  deUvery  to  him 

^^  of  the  several  Bills  of  Exchange  in  the  said  Bill  men- 

Theslvall.    tioned,  and  of  what  in  particular  the  same  and  each  and 

every  part  thereof  consisted,  and'howmuch  in  particular 
for  each  of  slich  Bills,  and  when,  and  by  whom,  and  to 
whom  by  name,  and  where,  and  in  whose  pres^ce  the 
same  and  each  and  every  part  thereof  were  anid  was 
paid,  and  whether  in  Notes  and  Bills,  or  Cash,  and  how 
much  in  Notes,  and  how  much  in  Cash,  and  the  Dates 
of  such  Bills  or  Notes  (if  any),  and  upon  and  by  whom 
drawn,  and  by  whom  payable/' 

The  Master  allowed  this  Exception.  The  Defendmit 
then  excepted  to  the  Masttf^^  Report ;  and  that  Exception 
now  came  on  to  be  heard. 

Mr.  Bell,  and  Mr.  Spence,  for  the  Defendant: — 

The  Defendant,  being  a  Banker,  could  not  answw 
this  Interrogatory  without  setting  forth  the  Accounts* 
The  proper  course  to  be  pursued  by  a  Defendant  in  such 
a  case  is,  not  to  set  forth  his  Accounts,  verbatim,  from 
beginning  to  end,  but  to  refer  to  his  Books.  The  dis- 
tinction taken  by  the  SoUdior-General,  in  arguing  the 
Case  of  Alsager  v.  Johnson  (a),  is  correct.  He  says,  *'  The 
true  distinction  is,  that  a  Defendant  is  not  to  refer  to 
Accounts  made  out  for  the  purpose  of  the  Cause;  but 
he  may  refer  to  those  things  which  were  in  existence 
previously  to  the  Cause." 

Mr.  Koe,  for  the  Plaintiff: — 

It  is  immaterial  whether  the  Defendant  acted  as 
Dentith's  Banker,  or  stood  in  any  other  relation  to  him. 
The  Rule  must  be  the  same  in  both  cases;  for  the  De- 

(a)  4  Ves.  324. 
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f(Ukdant  might  have  been  Banker  to  Dentith  as  to  the 
particalar  transaction  only.  It  is  quite  consistent  with 
this  Answer,  that  the  Defendant  had  given  no  trainable 
Ccnsideration  for  the  Bills.  He  says  that  the  Con- 
sideration consisted  of  Cash,  Bills  of  Exchange  and 
Notes  to  the  full  amount,  drawn  out  of  the  Bank, 
but  does  not  state  that  the  Notes  were  paid,  or  that 
the  Accounts  will  show  the  Dates  of  the  Bills.  He  does 
not  point  out  what  parts  of  his  Books  relate  to  this 
transaction.  It  is  not  sufficient  for  a  Defendant,  who 
is  required  to  set  forth  the  Consideration  given  for  a 
Sill  of  Exchange,  to  refer  to  voluminous  Accounts. 

The  Vice-Chancellor  : — 

Hie  Bill  supposes  a  Case  in  which  a  distinct  Con- 
sideration might  be  paid,  or  be  alleged  to  be  paid,  by 
'tiSae  Defendant,  for  these  Bills;  and  requires  all  the 
S^^urticulars  of  such  distinct  Consideration  to  be  set  forth 
^^^  the  Defendant.    When  it  appears  that  no  distinct 
^•^-^^ansideration  was  paid  for  these  Bills,  but  that  they 
nned  Items  in  a  general  Banking  Account  of  great 
,  I  think  that  the  Defendant  was  not  only  not 
,  but  that  he  would  not  have  been  justified  in 
forth  all  the  particulars  of  all  the  Payments 
bi^h  he  made  on  the  general  Banking  Account,  and 
itts  imposing  upon  the  PlaintifF  the  Expense  of  taking 
ies  of  an  Account  which  he  had  not  sought.   If,  upon 
e  coming  in  of  such  an  Answer,  the  Plaintiff  should 
^ft^ink  it  would  be  useful  to  him  to  call  for  Copies  of  the 
Banking  Account,  he  could  readily  amend  his 
ill  accordingly.    In  this  view  of  the  Case,  it  was  not 
for  the  Defendant  to  have  referred  to  his 
ing  Books ;    but,  because  he  has   unnecessarily 
^%ferred  to  them,  he  is  not  therefore  bound  to  set  forth 
the  contents  in  his  Answer. 

Exception  allowed. 
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V. 

Threlfall. 
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1835-  HOLLAND  V.  EYRE, 

36th  Jan. 

Agreement.     XhE  Bill  stated  that  the  Plaintiff  had  agreed 

In  order  to      ^''  Burton,  Vfho  was  Lessee  under  the  Crown,  to  take 

constitute  an       a  Lease  from  him  of  a  House  in  the  Regent's  Park,  being 

Agreement  by    jJq  g  j^  Cornwall  Terrace,  for  a  Term,  of  which  ninety- 
Letters,  the  ...  . 
Answer  to  the     ^^^^  years  were  unexpired  in  April  last ;  and  being 

written  Pro-  afterwards  desirous  to  sell  the  House  for  the  remainder  of 
a^dmdb^-  ^®  Term,  and  the  Defendant  being  informed  thereof^  apd 
ceptance  of  the  of  the  Plaintiff  being  entitled  to  the  Lease  from  Burton, 

Terms  pro-  wrote  to  the  Plaintiff  a  Letter,  in  the  words  followioff : 
posed, without    ^    .     .,  «  «.      ,  *.   ^Z 

theintroduc-         Apnl  2i8t  1821. — Sir,  I  propose  to  give  you  for  toe 

tion  of  any  new  Lease  of  ninety-seven  years,  of  No.  5,  Cornwall  Terrace, 
Term  subject  to  the  Ground  Rent,  which  I  understand  you 

pay,  of  50  Guineas,  the  sum  of  2,750/.,  you  making  all 

the  Glass  perfect.    Henry  Eyre  J' 


The  Plaintiff,  in  answer,  wrote  to  the  Defendant  t)ie 
following  Letter. — **  21st  April  1824. — Sir,  I  accept  yotur 
offer  of  2,750  /.  for  No.  5,  Cornwall  Terrace,  subject  to 
the  Ground  Rent  of  50  Guineas,  and  to  grant  a  Lease  of 
it  on  the  same  Terms  and  Clauses  as  the  Lease  I  hold 
from  Mr.  Burton.  S.  A.  Holland.— P.  S.  I  will  make 
good  the  cracked  Glass." 

The  Bill  prayed  a  specific  performance  of  the  Agree- 
ment alleged  tOvbe  formed  by  the  two  Letters,  and  that  die 
Defendant  might  be  decreed  to  pay  to  the  Plaintiff 
the  2,750  /.,  and  to  accept  and  execute  a  counterpart  of  a 
Lease  of  the  House,  according  to  the  true  intent  and 
meaning  of  the  Agf  cement. 
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The  Defendant  put  in  a  general  Demurrer  to  the  Bill, 
which  now  came  on  to  be  argued. 


HOLLAVU 

V. 


Mr.  Seymour,  in  support  of  the  Demurrer,  said  that  eym 
the  Defendant  in  his  Letter  proposed  to  take  from  the 
PlaintifF  an  Assignment  of  the  Lease  which  the  latter 
was  entitled  to  under  his  Agreement  with  Burton ;  but 
that  the  Plaintiff  in  his  Answer  offered  to  grant  to  the 
Defendant  an  Under-lease,  which  was  a  very  different 
thing,  and  not  so  beneficial  to  the  Defendant;  as  it 
nvould  impose  on  him  the  necessity  of  inquiring,  before 
lie  paid  his  Rent  to  the  Plaintiff^  whether  the  Plaintiff 
had  paid  his  Rent  to  Burton,  and  whether  Burton  had 
paid  his  Rent  to  the  Crown ;  and  he  cited  Huddleston 
T.  Briscoe  (a). 

Mr.  Sugden,  in  support  of  the  Bill,  contended  that 
the  Plantiff 's  Letter  contained  a  clear  acceptance  of  the 
Defendant's  offer,  and  expressed  his  willingness  to  give 
to  the  Defendant  what  the  Defendant  had  proposed  to 
take,  namely,  an  Assignment  of  the  Lease  which  the 
Plaintiff  was  entitled  to  from  Burton. 

The  Vice-Chancellor: — 

In  order  to  constitute  an  Agreement  by  Letters,  the 
Answer  to  the  written  Proposal  must  be  a  simple 
acceptance  of  the  Terms  proposed,  without  the  intro- 
duction of  a  new  and  different  Term.  The  Defendant 
proposes  to  give  the  Sum  mentioned  in  his  Letter  for  the 
Lease  of  the  House,  by  which  is  to  be  understood  the 
Lease  which  the  Plaintiff  had  or  was  entitled  to  claim 
from  Mr.  Burton.  The  Plaintiff,  in  his  Answer,  does  not 
consent  to  assign  the  Lease  from  Mr.  Burton  on  the 
Terms  proposed;  but  offers,  on  those  Terms,  to  grant 

(a)  1 1  Ves.  583. 
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an  Under-lease,  on  the  same  Terms  and  Clauses  as  the 
Lease  he  holds  from  Mr.  Burton.  But  the  grant  of  an 
Holland  Under-lease  is  not  the  same  thing  as  the  Assignment 
Eyre.  ^^  ^^  original  Lease ;  and  the  Plaintiff's  Letter  is  not 
therefore  an  Acceptance  of  the  Defendant's  Proposal, 
but  introduces  into  the  Treaty  a  new  and  different 
Term. 

Demurrer  allowed. 


1825. 
26th  &  37th  Jan. 

' V ' 

Creditor's  Suit. 


HANDFORD  v.  STORIE. 


1  HE  Marquis  of  Headfort,  and  Lord  Bective  his  Son, 
Plaintiff  files  a  ^^  granted  Debentures  to  several  of  their  Creditors, 
Bill  on  behalf     and '  afterwards  conveyed  certain  Estates  to  Trustees, 

all  other  per-      ^P^"^  Trust  to  pay  those  Debentures. 

sons  of  the 

same  Class,  he       xhe  Defendant  Storie  was  a  holder  of  one  of  the  De- 
retains  the  ab- 
solute dommion  bentures,  and  had  filed  a  Bill,  on  behalf  of  himself  and 

of  the  Suit  until  all  the  other  holders  of  such  Debentures,  against  Lord 

andmavdis-  Ifeadfort,  Lord  Bective  and  the  Trustees,  praying  for  an 

miss  the  Bill  at  account  and  payment.    In  order  to  put  an  end  to  this 

butftr"*^'  Suit,  Loixi  Bective,  through  Mr.  Ball  his  Agent,  agreed 

Decree  he  can-  ^  purchase  Storie's  Debenture,  upon  terms  very  advan- 

not  deprive  the  tageous  to  the  latter.    Accordingly  Ball,  who  was  the 

of  ^e^same"  Ileceiver  of  the  Trust  Estates,  paid  to  Storie  the  Sum 

Class  of  the 

benefit  of  the  Decree,  if  they  think  fit  to  prosecute  it. 

A  Creditor  who  had  filed  a  Bill,  on  behalf  of  himself  and  all  other  Cre- 
ditors, against  Trustees  to  whom  Estates  had  been  conveved  for  pay- 
ment of  the  Debts,  having,  in  consideration  of  payment  of  his  Debt  by 
an  Agent  of  the  Debtor,  dismissed  the  Bill  before  any  Decree,  although 
he  was  paid  out  of  the  Trust  Fund,  a  Bill  filed  by  another  Cre- 
ditor, on  behalf  of  himself  and  all  other  Creditors,  agamst  the  Plaintiff 
in  the  first  Suit  and  the  Trustees,  for  recovery  of  the  Sum  paid  to 
him,  was  dismissed  with  Costs,  it  appearing  that  the  Trustees  gave 
no  authority  for  the  payment  out  of  the  Trust  Fund,  and  that  he 
did  not  know  that  he  had  been  paid  out  of  that  Fund. 
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agreed  upon  out  of  the  Rents  in  his  hands,  and  the  Bill 
was  dismissed  before  any  Decree  was  made  upon  it. 
Ball  had  no  authority  from  the  Trustees  to  pay  this  Sum 
€ut  of  the  Rents,  nor  did  Storie  know  that  it  had 
been  so  paid,  but  considered  that  it  had  been  advanced 
by  Lord  Bective. 

The  present  Bill  was  filed  by  another  Debenture  Cre- 
ditor, on  behalf  of  himself  and  all  the  other  Debenture 
Creditors,  against  Mr.  Storie,  Mr.  Ball,  Lord  Hcadfort, 
Lord  Bective,  and  the  Trustees ;  and  it  prayed  that  Mr. 
Storie  might  repay  to  the  Trustees  the  Monies  which 
he  had  so  received  from  Ball,  in  order  that  the  same 
might  be  duly  distributed  under  the  Trust  Deed ;  and 
that  Lord  Bective  and  Mr.  Ball,  as  well  as  Mr.  Storie, 
might  be  answerable  to  the  Trustees  for  those  Monies. 

This  Cause  now  came  on  to  be  heard^ 

Mr.  Hart,  and  Mr.  Pemberton,  for  the  Plaintiff,  ar- 
gued that  Mr.  Storie,  having  used  the  Suit  instituted  for 
the  general  benefit  of  the  Debenture  Creditors  in  order 
to  obtain  a  particular  advantage  to  himself  from  the 
Trust  Property,  was  not  at  liberty  to  retain  that  advan- 
tage ;  and  that,  if  this  was  not  to  be  considered  as  an 
advantage  obtained  from  the  Trust  Property,  yet  he 
Could  not  use  the  Suit  instituted  for  the  common  benefit 
of  the  Debenture  Creditors  as  an  Instrument  to  obtain 
terms  advantageous  to  himself. 

Mr.  Home,  and  Mr.  Roupell,  for  the  Defendant  Storie^ 

Mr.  Sugden  for  the  Defendant  Lord  Bective^ 

Mr.  Wilbraham  for  the  Defendant  Ball. 

Mr.  Norton  for  the  Trustees. 
Vol.  IL  P 


tgr 


1825. 

' V " 

Haxdford 

V. 

Storib. 


Hakdfokp 
Stoaib* 
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The  Vice-Chancellor  : — 

If  Mr.  Starie  had  entered  into  a  Contract  with'  the 
Tmstees,  to  be  paid  out  of  the  Trust  Monies,  to  the  pre- 
judice of  the  other  Creditors,  this  would  have  not  only 
been  a  Breach  of  Trust  on  the  part  of  the  Trustees,  but 
Mr.  Storie  could  not  have  been  permitted  to  retain  the 
Monies  which  he  had  thi;LS  improperly  acquired. 

Mr.  Storie*s  Contract  was,  however,  a  Personal  Con- 
ttact  with  Mr.  Ball,  as  the  Agent  of  Lord  Bectine,  .an4 
not  with  iJie  Trustees ;.  and  he  was  altogether  ignorant 
of  the  fact,  that  Mr.  B($ll  advanced  the  Monies  from  the 
Trust  Funds.  These  advances  being  made  by  Mr.  BqU 
without  the  authority  or  privity  of  the  Trustees^  amount 
only  to  a  private  Loan  from  Mr.  Ball  to  Lord  Bectnuf, 
and  can  in  iio  manner  effect  the  Interests  of  Mr.  Starie* 

It  is  said  th«t  Mr^  Storie,  having  instituted  this  Suit 
fbr  the  benefit  of  himself  and  all  other  the  Ddbeoture 
holders,  was  not  at  liberty,  upon  general  principlfes,  ta 
dismiss  his  BUI  from  motives  of  advantage  to  himself 
I  know  of  no  such  general  principle.  A  Plaintiff  who 
sues  on  behalf  of  himself  and  all  other  persons  of  tbe 
same  class,  as  he  acts  upon  his  own  mere  motioa  and 
at  his  own  expense,  retains  the  absolute  dominion  of  the 
Suit  until  the  Decree,  and  may  dismiss  the  Bill  at  hjd\ 
pleasure.  After  a  Decree  he  cannot,  by  his  eonduet, 
deprive  other  persons  of  the  same  class  of  the  benefit 
of  the  Decree,  if  they  think  fit  to  prosecute  it.  The 
reason  of  the  distinctitm  is,  that  before  Decree  no  other 
person  of  the  class  is  bound  to  rely  upon  the  diligence  of 
him  who  has  first  instituted  hir«  Suit,  but  may  file  a  Bill 
of  his  own ;  and  that^  after  a  Decree,  no  second  Suit  is 
permitted* 

Bitl  dismissed,  with  Costs. 
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4      •     aith  jdn.  k 

WATKINS  v.  cheek.  2d  feb. 


^ 

MlCHARD  WALKER,  by  his  Will,  bequeathed  to     J;^/J^„.. 

Ills  two  Daughters,  Jiane  and  Sophia  Walker,  l,oool.  a         

piece,  the  same  to  vest  in  them  immediately  upon  his  ehJ^^'^upon 
death,  but  to  be  paid  on  ,their  attaining  their  ages  of  Real  Estate,  to 
twenty-one  years,  and  the  Interest  thereof,  in  the  ,mean  ^^  imme- 
thne,  to  be  applied  by  his  Executrix  in  their  Mainte-  Testator's 
nance  and  Education ;  and  he  charged  his  Real  Estate  death,  but  to  be 
trfth  the  payment  of  those  Legacies :  and,  subject  to  the  P  ^^  ^^  attain- 
payment  of  his  Debts  and  Funeral  and  Testamentary  ing  twenty-one, 
Expenses,  which  he  desired  might  be  paid  by  his  Exe-  ^^f  ^"J^^^ 
eutlix  immediately  after  his  decease,  he  gave  all  hn  Ileal  in  the  mean 
and  Personal  Estate  to  his  Wife  for  ever,  and  appointed  time  for  Main* 

ber  sole  Executrix  of  his  Will.  lTJ^^'  having 

died  before  at- 
The  Testator  died,  leaving  his  Wife  and  the  two  tainingtwenty- 
Daughters  named  in  his  Will,  who  were  Infants  of  tend«r  that  the  express 

age,  him  surviving.  direction  that 

the  Legacy 
should  vest  on 
The  Widow  proved  the  Will;  and  the  Personal  Es-  the  death  of 

tate  being  insufficient  for  the  payment  of  the  Testator's  ^^®  Testator, 
»  tr  J  prevents  its 

Debts^  she  supplied  the  deficiency  out  of  the  Rents  and  sinking  for 

Profits  of  the  Real  Estate.    The  Widow  afterwards  the  benefit  of 

the  Devisee 
maorried  J.  Watkim ;  and,  by  a  Settlement  made  previous  ^j^^  that  the' 

to  their  Marriage,  the  Real  Estate  of  her  first  Husband  personal  Re- 
Was  conveyed  to  such  uses  as  the  Widow  should  appoint  jh^e^^tee 
by  Deed  or  Will ;  and,  for  want  of  such  appointment,  tq  was  entitled  to 

the  Legacy. 
Where  Real  Estate  is  devised,  subiect  to  Debts  and  Legacies,  and 
the  Devisee  is  also  Ebcecntor,  a  Purchaser  or  Mortgagee  from  him  of 
the  Real  Estate  is  liable  to  the  charge,  if  the  circumstances  of  the 
transaction  afford  intrmsic  evidence  that  the  Mortgage  or  Purchase 
Money  was  not  ta  be  applied  for  the  Debts  or  Legacies. 

p  2 
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1825.  ^^^  separate  use  of  the  Widow  for  her  Life,  with  Re- 

'^        V— — '     mainder  to  her  two  Daughters,  Jane  and  Sophia  Walker, 
Watkiks  I   in  Fee. 

Chkxiu 

'  There  were  Issue  of  this  Marriage  two  Daughters, 
Margaret  Watkim,  who  was  bom  on  the  19th  of  June 
1802,  and  Jane  Watkins,  who  was  bom  on  the  27th 
of  July  1804. 

The  Daughters  of  the  first  Marriage  both  died  Infants, 
intestate  and  unmarried ;  the  elder  having  died  on  the 
23d  of  October  1803,  and  the  younger  on  the  21st  of 
January  i8ig. 

Ji  Watkins,  the  second  Husband,  died  in  the  year 
1810.  In  June  1814  the  Widow  intermarried  with 
Solomon  Cheek ;  and,  by  a  Settlement  made  previous  to' 
that  Marriage,  the  Real  Estate  of  the  Testator,  Richard 
Walker,  was  again  settled  to  such  uses  as  the  Widow 
should  appoint  by  Deed  or  Will,  and,  for  want  of  such 
appointment,  to  the  separate  use  of  the  Widow  for  Life, 
with  divers  Remainders  over. 

In  October  1816,  Solomon  Cheek  and  his  Wife 
mortgaged  this  Estate  to  Henry  Burgess  for  4,000/. 
The  Mortgage  Deed  recited  th^t  Solomon  Cheek, 
having  occasion  for  the  Loan  of  4,000/.  he  and  his 
Wife  had  requested  Burgess  to  advance  the  same  to 
him,  upon  the  Security  of  the  Estate;  and  the  4,000/* 
was  in  the  Deed  stated  to  have  been  advanced  to  bim, 
at  the  request  of  his  Wife ;  and  he  alone  signed  the 
Receipt  for  the  4,000/.  indorsed  on  the  Deed.  The  Right 
of  Redemption  was  reserved  to  Mr.  and  Mrs.  Cheek  and 
Uie  Heirs,  Executor?  and  Administrators  of  the  latter. 
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On  the  27th  of  July  1821   the  Trustees  for  Sale 

entered  into  an  Agreement  with  Burgess  to  sell  the 

^tate  to  him  for  7,3502.    deducting    thereout   .the. 

Principal  and  Interest  due  to  him  in  respect  of  his  two 

Mortgages  for  4,000/.  and  2fiooL 

•  Jjuoacdet  to  complete  this  Fiuchaae,  one  BausfUid,  at 

P3 


fiy  Indenture^  bearing  date  on  the  2gth  of  September  182$. 

1*18^  Mrs,  Cheek  appointed  the  Estate,  subject  to  the     ^    -   - 
Mortgage,  to  such  uses  as  her  Husband  should^  by      Watkins 
Deed,  appoint,  with  divers  Remainders  over^in  default        Chsbk. 
of  appointment,  with  the  ultimate  Remainder  to  her 
Husband  in  Fee.  He  afterwards  borrowed  from  Burgess 
a  further  Sum  of  2,oooi.  4    and,    by  an    Indenture 
bearing  date  the  23d  of  March  1819,  directed  and 
appointed    the    Estate,    by    virtue   of   the  Deed  of 
the  29th  of  September   1818,  to  be  a  Security,  not 
only  for  the  4,000/.  before  advanced,  but  also  for  the 
2,000'/.  then  advanced  to  him. 

By  an  Indenture,  bearing  date  the  2d  of  June  1820, 
Ckeek  directed  and  appointed  that  the  Estate  should 
vemain  and  be  upon  Trust  for  such  persons,  and 
for  such  estates  and  purposes,  as  his  Wife  should,  by 
Diead,  appoint,  with  divers  Remainders  over  in  default 
of  her  appointment 

By  other  Indentures,  bearing  date  the  26th  and 
^7th  of  September  i920,  Mr.  and  Mrs.  Cheek  joined 
in  conveying  the  Estate  to  Trustees,  upon  Trust  to 
B«ll,  and  to  invest  the  Produce  of  the  Sale  upon  real 
oi*  Government  Security,  and  to  apply  the  same  as 
Blrs.  Cheek  should  appoint;  with  divers  limitations 
in  de&ult  of  appointment. 
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•     • 


IVatkins 


1895.         the  request  ^  Burgess,  obtained  Letters  of 

tiop  to  Jane  and  Sophia  Walker.  But  Notice  was  giraft 
to  Bousfield,  on  the  part  of  Margaret  and  Jane  Watkbui, 
Cheek,  the  two  Daughters  of  Mrs*  Cheek  by  her  second 
Husband,  that  they  chimed,  as  next  of  Kin  of  JwIIb 
and  Sophia  Walker,  an  Interest  in  the  two  Sums  of 
1,000/.  given  to  them  by  the  Will  of  their  Father,  at 
Charges  upon  the  Estate.  Bousfield  therefore  decKned 
to  join  in  the  Conveyance  to  Burgess ;  and  his  PotohMt 
was  not  completed. 

Mrs.  Cheek  had  no  Child  by  her  third  Husband. 

The  present  Bill  was  filed  by  Margaret  and  Jam 
Watkins,  claiming  to  be  entitled,  with  thdr  Mother,  to 
the  two  Sums  of  1,000/.  given  to  Jane  and  Sepkid 
Walker;  and  praying  that  their  Shares  of  these  tvptf 
Sums  might  be  raised,  with  Interest,  by  Sale  or  Mori* 
gage  of  a  sufficient  part  of  the  Estate,  and  be  laid  oak 
or  invested  for  their  benefit.  The  Defendants  w^Mi 
Burgess,  Mr.  and  Mrs.  Cheek,  the  Trustees  for  Sale 
under  the  Indentures  of  the  26th  and  27th  of  September 
1820,  and  Bousfield,  as  the  Administrator  of  Jane  and 
Sophia  Walker, 


It  wafi  admi^^ted  that,  after  satisfying  the 
and  Interest  du&  on  the  two  Mortgages  for  4,00a/.  and 
2,000/.  the  Estate  would  nc^  be  sufficient  to  pay  tha 
Shares  of  the  two  sums  of  1,000/.  which  were  claimed 
by  the  two  Plaintiffs^ 

Cheek  and  his  Wife  did  not  resist  the  Claim  of  th^ 
Plaintiffs. 

Mr.  Sugden,  and  Mr.  Treslove,  finr  the  Defimduit 
Burgess : — 

I.  Tile  iegacies  taJane  and  Sophia  Wa/fer  are  warir 
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pa^dble  ttt  twenty-one ;  and,  as  they  died  before  attain- 
iaig  that  kge,  their  Legacies  sink  for  the  ben^t  of  the 
Land.    Tlie  general  Role  as  to  Legacies  charged  upon 
Land  is,  that  the  Time  of  vesting  is  ^he  Tune  of  Pay-» 
menl^  and  that,  if  the  Legate  dies  before  the  Time  of 
Payment,  his  Personal  Representatires  are  net  entitled. 
The  mere  circumstance  of  directing  Maintenance  does 
not  vest  a  Legacy.    It  is  true  that  there  are  -words  in 
the  Will  which  say  that  the  Legacies  are  to  vest  on 
the  Death  of  the  Testator,  and  effect  must  be  given  to 
those  words.     But,  as  these  Legacies  are  given  to 
Females,  the  Testator  may  have  used  those  words  with 
reference  to  the  yvent   of  their  marrying  and  dying 
under  tw^ity-one,  leaving  Issue,    Upon  examining  the 
Cases  as  to  Legacies  charged  upon  Land,  this  construc- 
tion will  not  seem  too  much  forced.    The  first  Case  in 
which  it  was  held  that  the  circumstance  of  the  Legacy 
beiii^  charged  on  Land  should  prevent  the  Court  from 
Considering  it  as  a  vested  Legacy,  although,  according 
t6  all  Rides,  It  must  have  been  considered  vested  if  not 
charged  upon  Land,  was  Poulet  v.  Poukt(a).     That 
Was  a  Case  of  extreme  hardship;  yet  the  Court  held 
that,  being  a  Charge  upon  Land,  it  could  not  be  con- 
sidered vested  where  the  Legatee  died  before  the  Time 
^&xed  in  the  Will  for  the  Payment.    Earl  of  Rivers  v. 
^arl  of  Derby  (fi) ;  Wihon  v.  Spencer  (c) ;   Hodgson  v. 
-tlmoson  {d);     Lowther   v.    Condon  (e);    Manning   v. 
Herbert  (/). 


Watmms 

V. 
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IL  The  Real  Estate,  being  charged  with  the  Debts  of 
tlie  Testator  Sichard  Walker,  Burgess,  as  Mortgagee  or 
Purchaser,  is  not  bound  to  take  notice  of  the  -Legacies. 


(a)  1  Vem.  S04. 331.      (J)  a  Vem.  73.      (c)  3  P.  W.  17a, 
(^  1  Ves,  44.       («)  a  Atk.  137.       (/)  An*.  57^ 

^  4 
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Mr.  Agar,  and  Mr.  Duckworth,  for  the  Plaintiffa;^' 

:    There  are  here  express  words  that  the  Legacies  should 
Watkins 

.  vest  on  the  Testator's  death.    The  Court  is  bound  by 

Cheek*  those  expressions.  The  Cases  cited  have  no  applica- 
tion ;  as  they  are  Cases  where  the  Payment  was  post-' 
poned  on  account  of  the  situation  of  the  Fund.  Duke 
of  Chandos  v.  Talbot  (g) ;  Jennings  v.  Looks  (A). 

Mr.  Sugden  in  Reply. 
Here  there  is  a  direction  that  the  Legacy  shall  be 
vested  at  one  time,  and  paid  at  another.  The  time 
of  payment  is  what  the  Court  must  look  to,  when  the 
question  is  whether  the  Legacy  is  to  be  raised  or  not« 
Cowper  V.  Scot  (i). 

The  Vice-Chancellor  : — 

The  first  point  made  is,  that  the  two  liegate^est 
Jatie  and  Sophia  Walker,  having  died  before  th^  ages 
of  twenty-one,  when  the  Legacies  are  made  payable^ 
the  Legacies,  as  against  the  Real  Estate,  piust  sink  for 
the  benefit  of  the  Devisee.  And  this  would  certainly 
be  the  Case,  unless  the  Testator,  by  his  direction  that 
the  Legacies  shall  vest  in  his  Daughters  immediately 
upon  his  death,  be  considered  to  have  expressed  a 
difierent  intention. 

I  have  doubted  much  upon  this  question ;  but,  upoii 
the  whole,  I  believe  the  safest  construction  is,  that  the 
Testator  did,  by  the  direction  in  question,  mean  to  ex- 
press that  the  Legacies  should  not  sink  for  the  benefit 
of  the  Devisee  of  the  Land  if  the  Daughters  should  die 
under  twenty-one.  As  applied  to  the  Personal  Estate^ 
this  direction  is  wholly  inoperative.  Without  this 
direction,   the  Legacies,    from  the  form  of  the   Gifl^ 

(g) 4  P.  W,  6i3.      (A)  ^  P.  W.  376.      (i)  3  P.  ^.  ii(^ 
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would  have  been  payable  out  of  the  Personal  Estate 

if  the  Legatees  had  died  under  twenty-one.    And,  as 

applied  to  the  Real  Estate,  the  direction  does  not  seem      Watkins 

capable  of  any  other  meaning  than  that  the  Legacies        Chuk. 

shall  not  fail  by  the  death  of  the  Legatees  before  the 

time  of  payment. 

The  next  point  made  is,  that  this  Real  Estate,  being 
primarily  charged  with  the  Debts  of  the  Testator,  the 
Mortgagee  was  not  bound  to  look  to  the  satisfaction  of 
the  Legacies.  As  a  general  principle,  this  Proposition 
cannot  be  questioned.  So  a  Mortgagee  or  Purchaser, 
from  the  Executor,  of  a  part  of  the  Personal  Property 
of  the  Testator,  has  a  right  to  infer  that  the  Executor  is, 
in  the  Mortgage  or  Sale,  acting  fairly  in  the  execution 
of  his  duty,  and  is  not  bound  to  inquire  as  to  the  Debts 
or  Legacies.  But  if  the  nature  of  the  transaction 
affords  intrinsic  evidence  that  the  Executor,  in  the 
Mortgage  or  Sale,  is  not  acting  in  the  execution  of  his 
duty,  but  is  committing  a  Breach  of  Trust,  as  where 
the  consideration  of  the  Mortgage  or  Sale  is  a  personal 
Debt  due  from  the  Executor  to  the  Mortgagee  or  Pur- 
chaser, there  such  Mortgagee  or  Purchaser,  being  a 
Party  to  the  Breach  of  Trust,  does  not  hold  the  Pro- 
perty discharged  from  the  Trusts,  but  equally  subject 
to  the  payment  of  Debts  and  Legacies  as  it  would  have 
been  in  the  hands  of  the  Executor. 

The  same  principle  is  applicable  to  Real  Estate ;  and 
the  question  is,  whether  the  transactions  in  question 
did  not  afford  intrinsic  evidence  that  the  Mortgages  to 
the  Defendant  were  not  made  by  Cheek  and  Wife,  in 
order  to  pay  the  Charges  created  on  the  Estate  by  the 
Will  of  the  Testator  Walker,  but  for  other  purposes 
which  amounted  to  a  Breach  of  Trust.    In  the  Mortgage 


2o6 
18115. 
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Deed  for  4«ooo  /..  it  is  etpresdy  stated  that  the  Money 
ifl  raised  because  Solomon  Cheek,  the  H^band^  had 
occasion  for  it;  and  he  alone  signs  the  Receipt  for  the 
Consideratioti.  The  Mortgagee  had  therefore  notioeift 
fW)tn  the  intrinsic  evidence  of  the  transaction,  that  this 
Sum  was  not  to  be  applied  in  satisfactioti  of  the  Cfaargei 
under  the  Testator's  Will. 


Before  the  lending  of  the  eeoond  Sum  of  2/XioL 
Sohmdn  Cheek  had,  by  the  appointment  of  his  Yfifop 
aoqmied  the  legal  Fee  of  the  Estate,  siibject  to  thefinl 
Mortgage;  and  the  second  Shttn  of  a,oooL  is  a  mer^ 
personal  Loan  to  him^  hating  no  colour  of  oonneotioa 
with  the  Charges  on  fhe  Testator's  Estate.  I  am  of 
opinion,  therefore,  that  the  Defendant,  the  Mortgageo^ 
was  a  Party  to  the  Breach  of  Ttuat  coiAmitted  by  these 
Mortgages,  and  that  the  Plaintiffs  aite  entitled  to  m 
Decree  aoeording  to  the  Pmyer  of  the  BilL 


1825. 
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REYNOLDS  it.  JONES. 


Tenemt  Jbr 
Ufe  and    Re-  ^JfT  COOJK,  by  herWiU,  dated  the  30th  of  Septembef 

Trustee  and*     ^7^^«  devised  her  Real  Estate  to  John  Jones  for  a  term 

Cestui  que         of  |K>0  years,  in  Trust,  out  of  the  Rents,  or  by  Sale  or 

"^*  MoTtgSLge,  to  raise  such  Sums  of  Money  as  should  be 

A  Trustee  of  sufficient  to  pay  all  the  Debts  which,  at  her  Decease, 

•Term  for  pay-  giiould  be  owing  from  her,  or  her  late  Husband,  or  her 
ment  of  Debts    in  »*•        «i  /•im 

purchased  the    ^^  ^^  ^  ^^»  ^^'  ^^  determination  of  that  Tem;^ 

Inheritance        to  her  Daughter,  JnM  Watkins,  for  her  Life,  with  Re- 

fromtheTenant 

for  Life,  and  had  it  conveyed  to  faim  by  Rne  and  Feoffinent.    The 

circumstance  of  the  Purchaser  beinff  Timtee  does  not  entitle  the 

Remainder-man  to  an  Account  ufKents,  except  from  his  Entry  to 

avoid  the  Fine,  nor,  it  he  neglects  to  cliuni  for  five  years,  does  it 

prevent  his  beu^  tanedr 


CASES   IN    CHANCERY. 

flttinder  to  all  the  Children  of  Ann  Waikuu,  in  tiich 
jBhaiaa  and  ProportionB  as  she  should  by  Deed  appoint, 
«Qd,  for  want  lof  such  appointment,  to  all  aoch 
Children,  in  equal  Shares,  as  Tenants  in  Common  in 
Fee,  with  an  Executory  Dense  orer,  in  ease  there 
ahoidd  be  no  such  Child  living  at  the  death  of  Aim 
WatUm. 


307 

RbtmoldS 
Jqubs. 


Ann  Waiidns^  upon  her  Mothei^s  decease,  entered 
Into  possession  of  the  Estates,  and  afterwards  married 
Bryitn  BtynoUs,  and  had  Issue  by  him  fire  Children, 
all  Sons,  the  eldest  of  whom,  W.  Cook  Reynolds,  #ai 
bom  in  177ft;  ^^^  ^  fourth,  the  Plaintiff,  T^omai 
M^fnoUb,  in  1778.     The   sCtond  Son   irttained  his 
age  of  twenty-one  yeara^   and  died,    nnmairied  and 
intestate,  in  the  lifetime  of  his  Mother.    The  two  other 
Sons  also  died  in  the  lifetime  of  their  Mother,  Infants 
and  unmarried.    The  Mother  died  in  the  year  t96i  i 
W.  Cook  B£ymold$  was  at  that  time  resident  in  Jamaica, 
and  oontnmed  there  until  the  year  1815,  when  he  died 
Intestate  and  without  Issue.    In  or  about  East^  Term 
I783i  Mr.  and  Mrs*  Reynolds  levied  a  Fine  tur  conU'^ 
xanct  tk  droit  eoau  ceo,  8lc^  with  Proclamations,  of  the 
Estate  so  devised  by  the  Will  of  An^  Cook ;  and,  by 
Indenture  of  Assignment,  bearing  date  the  5th  of  April 
1784,  and  made  between  Jonei  of  the  first  part,  Mr. 
mi  Mrs.  ReymoUb  of  the  second  part,  and  Eebmmd 
dflfip  of  the  third  part,  reciting  that  the  Debts  dne 
from  the  Testatrix,  Amy  Cook,  her  late  Husband  tod 
her  late  Son  amonnted  to  t&e  ftill  sum  of  1,970/.  at  the 
time  of  her  decease,  and  consisted  of  the  particuhurs 
therein  mentknied,  and^  amongst  the  rest,  of  the  sum  of 
loo/,  due  OD  B<md  to  Johm  Jones;  and  also  redttng- 
that  Mc  and  Mrs*  Ibgmo&fc,  in  pursuance  of  the  WiH  of 
Any  Cook,  had  lately  sold  oth«p  parts  ef  her  devisetE 


Reynolds 

J0XB8« 
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Estates  for  the  sum  of  380/.  and  had  applied  the  seme 
in  discharge  of  the  Debts  due  from  the  Testatrix,  faer 
Husband,  and  her  Son;  and  further  reciting  that  Bryam 
Reynolds,  and  Jnn  his  Wife  had  agreed  to  sell  other 
parts  of  the  devised  Estate,  called  Fox  Leaze,  and 
twenty  Acres  of  Arable  Land,  to  John  Jones,  for  a  sum 
of  317/.  18 s.  to  be  appUed  towards  payment  of  the 
Debts  of  the  Testatrix,  her  Husband,  and  Son,  and  that 
it  had  been  agreed  that  the  Term  of  five  hundred  years, 
as  to  the  Premises  agreed  to  be  sold,  should  be  assigned 
by  Jones  to  JS.  Chapp,  in  Trust  for  Jones  and  his  Heirs; 
it  was  witnessed  that,  for  the  Considerations  aforesaid, 
and  in  consideration  of  the  217  /.  18  s.  paid  by  Jones  to 
Reynolds  and  his  Wife,  the  Term  of  five  hundred  yean, 
as  to  the  Lands  called  Fax  Leaze,  and  twenty  Acres; 
was  assigned  to  Chapp  for  the  remainder  of  the  Term, 
in  Trust  for  Jones,  his  Heirs  and  Assigns,  and  to  at- 
tend the  Inheritance.  And,  by  Indenture  of  Feofiment, 
bearing  date  the  6th  of  April  1784,  made  between 
Mr.  and  Mrs.  Reynolds  of  the  one  part,  vrndJohn  Jones  of 
the  other  part,  the  Land  called  Fox  Leaze,  and  the  twenty- 
Acres,  were  conveyed  to  John  Jones  and  his  Heirs ;  and 
it  was  declared,  that  the  Fine  should  enure  to  the  use  of 
Jones,  his  Heirs  and  Assigns. 


Upon  the  execution  of  these  Indentures,  Jones  entered 
into  the  possession  of  the  Premises  therein  comprised, 
and  continued  in  the  possession  thereof  until  his  death; 
in  1801.  He  was  succeeded  in  the  Possessicm  by  the 
Defendant  Thotnas  Jones,  his  Son,  Heir  at  Law,  and 
Executor.  On  the  loth  of  July  1817,  the  Plaintiff, 
Thomas  Reynolds,  made  a  formal  Entry  upon  the  Pre- 
mises ;  and,  on  the  20th  of  September  following,  filed  the 
present  Bill,  claiming  to  be  entitled,  in  his  own  Right, 
to  4me  fifth  of  the  Premiss,  and,.as.  Heir  at  Law  to 
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Ills  eldest  Brother,  W.  Cook  Reynolds,  to  the  other 
ibur  fifthfr ;  and  praying  to  have  an  Account  taken  of  the 
Kents  of  the  Premises  from  the  death  of  his  Mother, 
and  to  have  the  Possession  delivered  and  assigned  to 
hinf. 

Mr.  Sugden,  and  Mr.  Wilbraham,  for  the  PlaintifT* 
contended  that  John  Jones,  being  a  Trustee  of  the 
Term,  the  whole  transaction  was,  on  his  part,  a  Breach 
of  Trust;  that  the  Plaintiff  was,  for  that  reason, 
entitled  to  carry  back  the  Account  of  Rents  to  the  death 
of  his  Mother ;  and  that,  for  the  same  reason,  he  was, 
as  to  the  one  fifth  which  he  claimed  in  his  own  Bight, 
not  barred  by  the  Fine,  notwithstanding  his  Entry  to 
avoid  it  was  not  made  within  five  years  after  his 
Mother's  death. 


^09 
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Mr.  Lovat,  for  the  Defendant,  insisted,  that  the 
Plaintiff  could  not,  at  Law,  recover  the  Mesne  Profits, 
except  from  the  time  of  his  Entry ;  and  cited  Doe  v. 
Hicks  (a).  Compere  v.  Hicks  (6),  and  Hughes  v. 
Thomas  (c).  He  said  that  Equity  must  in  this  respect 
follow  the  Law,  and  that  a  Court  of  Equity  would  no 
Baore  give  the  Plaintiff  the  mesne  Profits  from  the 
death  of  the  Tenant  for  Life,  than  a  Court  of  Law 
could ;  that  this  point  was  adverted  to  by  Lord  Hard- 
wicke,  C.  in  Norton  v.  Frecker  (d) ;  .that  the  Plmntiff 
must  try  his  right  at  Law,  before  he  could  come  into 
Equity  for  the  Rents  and  Profits;  that  the  Term  was 
to  impediment  to  his  bringing  an  Ejectment,  because 
he  might  have  got  it  set  aside  by  filing  a  Bill  for  that 
purpose ;  that  the  Plaintiff  was  not  entitled  to  relief  on 
the  ground  of  Jones  being  a  Trustee ;  for,  though  he  waa 


(a)  7  T.  R.  433. 
(c)  13  East,  474. 


(J)  Ibid.  737. 
(tf)  1  Atk.  594. 
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1JB25  tWslee  0f  the  Teim^  he  was  not  Trustee  of  the  I&ImK 

*^        ^  ritance ;  that,  if  the  PurdiaBe-money  had  beea  appUed- 

RsTNOLDs      ^  payment  of  the  Ddbts,  the  Defendant  ought  to  haw 

Jovsft.        ^  benefit  of  the  Term ;  and,  upcm  the  whole^  he  s«b^ 

mitted  that  the  Court  could  not  order  the  Estate  to  be 

delivered  up,  and  that  the  Plaintiff  was  not  entitled  to 

recorer  the  Rents  at  all ;  but  if  he  was,  that,  upon  the 

authority  of  what  was  said  by  Lord  Hardteicke,  in  NarUu0 

▼•  Frecker,  he  could  lecovor  them  eoly  firom  the  time  of 

Ejectment  brought,,  or  Bill  filed,  or  at  ^  utmost  firoav 

the  time  of  Entry. 

Mr.  Smgdem,  m  reply,  admitted  that  in  a  caaanotf 
Case  the  Aecovnt  must  be  the  same  in  Equity  as  it  wM 
at  Law;  but  he  said  that  it  fiecfuently  happened  thalv 
where  a  BiU  was  filed  to  prevent  the  setting  up  of  out« 
standing  Terms,  the  year  elapsed  before  the  PlainttfT 
could  try  his  Title;  that  in  sudi  a  case  thei  filing  of  the 
Bill  was  eipuvaleiit  to  bciiiiging  the  Action^  and  the  SwA 
stopped  the  time  f som  ffunning ;  that  thonefore  relalioo 
must  be  had  to  die  filing  of  the  BiU ;  that»  in  this  Cascv 
the  possession  of  Jioaer,  daring  the  Life  of  the  TeBant 
for  Life,,  went  ftr  mothiog,  for  the  Plaintiff  was  aai 
boimd  to  take  advantage  ef  the  Forfeitore ;  that  tisei 
Bight  of  die  eldest  Son  wes  saved  until  he  died,  whidl^ 
was  in  1815 ;  dial  Jmbs,  the  Purchaser,  was  a  Trustee 
of  the  Fee;  for,  after  the  Debts  were  paid,^  he  was  .» 
Trustee  for  tie  Chnmants  of  the  inheritance,  and  dwb 
theoefiMe  it  was  impossible  for  him  to  bar  the  Plaintiff^ 
Right;  that  the  Caseof  Norton  v»  Frecker  was  decided 
upon  e  legal  Tide ;  but  that  in  the  present  Case  dmrtf 
was  no  remedy  far  the  Plaintiff  at  Law,  because  tber 
legfd  Interest  was  in  the  Defendant;  and  that  the 
Defendant  had  no  Claim  in  respect  of  the  Purchase 
Money  having  been  applied  in  payment  of  the  Debts, 
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for  there  was  na  Evidence  of  its  having  been  so  «{>plied  igg^ 

"but,  on  the  contrary,  the  Assignment  and  Feoffinent:  *       *        ' 

mentioned  that  it  was  paid  to  Mr.  and  Mrs.  Jtmn^  who  Hbthold^ 
iMfe  not  the  Tnutees  for  payment  of  the  Debts.  Jombs. 

Hie  Vice-Chanc£llor:*-« 

The  elder  Brother,  W.  Cook  Jleynolis,  bang  abroad 

mi  the  death  of  his  Mother  in  1801,  and  continuing 

abroad  tiH  his  death  in  1815,  the  Entry  of  the  Plain- 

'tiff,  his  Brother,  upon  the  Premises  in  1817,  was  sufficient 

"to  protect  (mn  the  operation  of  the  Fine  the  four 

'flfths  of  the  Estate  to  which  the  elder  Brother  was 

^sntitled  at  the  death  of  his  Mother,  and  to  which  fhef 

maintiff  succeeded  as  his  Heir  at  Law.    Upon  thia 

TEntry,  if  theie  had  been  no  outstanding  Term,  the  Pbdn- 

"tiff  could  only  have  jHroceeded  at  law ;  but,  in  respect  of 

"<he  outstanding  Term,  he  was  entitled  to  be  relieved 

:3n  Equity.    Unless  the  circumstance  that  John  Jones, 

^e  Fadier  of  the  Defendant,  was  himself  the  originat 

^Trustee  of  this  Term,  make  a  difTerence  in  the  Case,  it 

38  plain  that  his  relief  in  Equity  must  be  the  same  a» 

M  would  have  been  at  Law^and  that,  as  at  Law  he 

'Conid   have  recovered  the   mesne  Profits    only  from 

the  time  of  his  Entry,  so  in  Equity  his  Account  of 

^nts  and  Profits  must  be  limited  to  the  same  period. 

I  am  of  opinion  that  the  circumstance  that  John  Jones, 

the  Purchaser,  was  himself  the  original  Trustee  of  the 

Term,  does  in  this  respect  make  no  difference.    JoAir 

Jones  was  no  Party  to  the  Disseisin  created  by  the  Fine; 

and  his  Trust  Term  was  not,  nor  could  be  made  ancillary 

to  that  Disseisin ;  and  his  acceptance  of  the  tortious  Fee 

operated  no  prejudice  to  his  Cestui  que  Trusts.  To  them 

it  was  perfectly  indifferent  whether  the  t<^tious  Fee 

passed  to  John  Jones,  or  to  a  Stranger,  or  remained  in 

the  Father  or  Mother.    The  Pbuntiff,  therefore,  as  to 
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i8<J5.         ^^  four  fifth  parts  of  which  his  elder  ^Brother  wai^ 

^" "^ '     seised  at  the  death  of  his  Mother,  is  entitled  to. an 

Ketholds      account  of  the  Rents  and  Profits  from  July  1817,  when 

Joiris.         ^^  Entry  was  made,  and  to  a  delivery  of  the  Possession/ 

and  an  assignment  of  the  Term,  as  to  such  four  fifth 

parts;  subject,  however,  to'a  consideration  of  the  Equi^ 

which  is  claimed  in  the  AnsWer. 

In  the  Assignment  of  the  Trust  Term,  made  by  Johf^ 
Jones  the  Trustee,  upon  his  purchase  of  the  wrongful 
Fee,  to  which  Assignment  the  Father  and  Mother  of  the^ 
Plaintiff  are  Parties,  it  is  recited  that  the  Sale  was  mad& 
in  the  substantial  execution  of  the  Trusts  of  the  Will  of 
the  Testatrix,  and  for  the  purpose  of  paying  the  Debts 
charged  upon  the  Estate,  and  the  Defendant  therefofv 
claims  to  stand  in  the  place  of  the  Creditors,  to  the  extent  • 
of  the  Purchase  Money  actually  applied  in  payment  of  the 
Debts.  If,  as  the  Answer  suggests,  the  whole  of  the  Estate 
was  not  equal  to  the  payment  of  the  Debts,  and  this  con- 
trivance for  the  Sale  of  the  Fee  was  only  resorted  to  for 
the  purpose  of  raising  a  larger  Sum  in  satisfaction  of  the 
Debts  than  could  be  raised  by  sale  of  the  Term,  there 
can  be  no  complaint  of  the  motives  of  the  Parties,  how- 
ever irregular  their  conduct  may  have  been.  I  am  of 
opinion,  therefore,  that  the  Defendant  is  entitled  to  an 
inquiry  whether  the  Purchase  Money  of  ai8/.  17*.,  cw 
any  and  what  part  thereof,  was  applied  in  payment  of 
Debts  of  the  Testatrix,  her  Husband,  and  her  Sony 
which  would  have  been  properly  raised  by  Sale  or  Mort- 
gage of  the  Teim  of  five,  hundred  years:  and,  in  case 
the  Master  shall  find  that  the  said  Sum,  or  any  pari 
thereof,  was  so  applied,  then  that  the  Defendant  is  entir 
tied,  as  against  the  Plaintiff  suing  for  the  four  ^Ihs 
parts  as  Heir  to  his  Brother,  to  be  repaid  four  fifths  of 
the  Sum  so  applied,  together  with  Interest  thereon  froni 
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the  time  of  the  entry  in  July  1817,  when  the  Plaintiff's 
Title  to  the  four-fifth  parts  of  the  Rents  and  Profits  will 
begin. 

The  Claim  of  the  Plaintiff  as  to  one  fifth  part  of  the 
Phyperty,  in  his  own  rights  imder  the  Limitations  of  the 
Testatrix's  Will,  suggests  greater  difficulties.    The  Title* 
of  the  Plaintiff,  as  to  the  one  fifth  part  of  the  Fee  of  the 
Estate,  is  wholly  gone  by  the  Fine  and  Nonclaim ;  and, 
speaking  now  without  reference  to   the   circumstance 
that  John  Jones  the  Purchaser  was  the  Trustee  of  the 
Term,  I  am  of  opinion  that,  where  there  is  a  Term  to 
attend  the  Inheritance,  and  the  right  to  the  Inheritance 
is  lost  by  Fine  and  Nonclaim,  Equity  must  follow  the 
JLaw,  and  cannot  consider  him  who  has  lost  the  Inhe- 
ritance as  entitled,  in  Equity,  to  claim  the  Term  which 
MB  to  attend  it ;  and,  for  the  same  reasons  which  I  have 
^Klready  given,  I  think,  in  this  respect,  it  makes  no  dif- 
that  John  Jones  was  himself  the  Trustee  of  the 
As  to  the  one  fifth,  therefore,  which  the  Plain- 
claims  in  his  own  right,  my  opinion  is,  that  he  alto- 
fails. 


e  the  consideration  of  further  directions  and 
until  after  the  Master  shall  have  made  his  Report. 


Reykolds 
Joni 


x.n. 
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18*5. 

8th,  loth,  and 

art  Feb.  THACKERAY  v.  HAMPSON. 

^^^'     Elizabeth  tatters  all  made  a  wai  mfl 

Residuary      two  Codicils :  the  second  Codicil  was  in  her  own^hand*- 
r  ^"?H  ^  h^^  writing,  and  contained  the  following  Bequest : — 
ters  of  Testa- 

dlUhev'come* ^  '  '  '®*^®  *^®  Residue  and  whatever  else  I  may  here- 
of age  or  after  be  entitled  to,  whatsoever  and  wheresoever,  to  my: 
marry,  the  In-  ^^q  dearest  Granddaughters,  Mary  Ann  Cottin  vcA 
ceived  in  the  Elizabeth  Margaretta  Cottin,  equally  divided,  including 
meantime,  and  what  I  have  already  left  them  in  my  Will  and  other 
Sut  if  one^of '  C^^^^*  i°  Trust  till  they  come  of  age  or  marry,  which 
Uiem  die  before  shall  first  happen,  the  Interest  to  be  received  in  ihe 

Marriage  or  of  meantime  and  paid  them ;  but  if  one  of  them  die  before 
Age,  then  to  r  xi.       x  x     xi.    o      •  t 

the  Survivor  or  i^^aniage  or  of  age,  then  to  go  to  the  Survivor,  or  her 

her  Cliild  or  Child  or  Children ;  but  should  they  both  die  leaving  nQ, 
should  thev  Issue,  I  then  give  them  the  power  to  leave  it,  by  Wj3l, 
both  die  leaving  as  they  shall  think  proper,  being  well  assured  they  wHl 

no  Imie,  then    do  what  is  right." 
I  give  them  ° 

power  to  leave       ,^        ^      ^  ^ 

It  by  Will  as  Mary  Ann  Cottin  married  the  Plaintiff,  Dr.  Thackergy, 

^Sf  *  ^^  ^^  atfierwards  died,  leaving  an  infant  Child,  who  was 
Legatees  ^°^  ^^  ^^^  Defendants.     Elizabeth  Margaretta  Coitin, 

married,  and      the  other  Plaintiff,  long  since  attained  the  age  of  twenty- 
the  other  at-       ^^^ 
tained  twentv- 
one.  H(0/(/,that 

they  both  ac-         The  question  was,  what  interest  the  Grand-daufi:htem 
quired  absolute  v    1  •    xu    o     j 
vested  In-  ^  ^  *®  Residue. 

terests. 

Mr.  Heald,  and  Mr.  Lynch,  for  the  Plaintiffs : — 

The  Grand-daughters  take  absolute  Interests,  liable 
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t6  be  divested  in  case  of  their  dying  under  twenty-one 
or  before  marriage.    Both  of  them  having  lived  till  one 
of  them  was  married  and  the  other  attained  twenty-one, 
their  Interests  became  absolute  and  indefeasible.    The 
period  of  payment  is  twenty-one  or  marris^ ;  and  the 
words  "  in  Trust  till  they  come  of  age  or  marry,"  sus- 
pend the  time  of  payment  only,  and  not  thai  of  vesting. 
The  direction  to  pay  them  Interest  in  the  meantime.  Is 
sufficient  to  give  them  vested  Interests.     In  Hanson 
V.  Graham  (a),  it  was  held  that  a  direction  to  pay 
Interest  in  the  meantime  to  the  Legatee,  was  sufficient 
to  vest  the  Legacy,  even  where  the  words  of  Gift  of  the 
Principal  imported  a  Contingency.     In  the  passage, 
'*  but  if  one  of  them  die  before  marriage  or  of  age,"  the 
word  or  must  be  read  and ;  because,  if  taken  in  the  dis- 
junctive  and  one  of  the  Grandchildren   died    under 
twenty-one  leaving  Issue,  the  Issue  could  not  take. 
In  Eastman  v.  Baker  (b).   Lord  Chief-Justice  Mans- 
Jiild,  speaking  of  that  Case  in  which  or  was  read  and, 
says,  **  according  to  Fairfield  v.  Morgan  (c),  and  the 
other  Cases  cited,  it  must  mean  and,  because,  if  it  does 
not,    it   follows   that,  upon  the   Contingency  of  the 
Daughter  dying  having  Issue,  but  not  having  attained 
the  age  of  twenty-one  years,  the  Estate  would  pass 
over  from  her  Children ;  which  could  never  be  the  Testa- 
tor's intention."    The  words,  '*  should  they  both  die 
leaving  no  Issue,"  must  be  ccmfined  to  their  dying  under 
twenty-one  without  Issue.     If  so,  the  Case  is  within 
Rigkt  V.  Day  (d) ;  for,  if  the  expressions  were  not  con- 
fined to  dying  under  twenty-one   without  Issue,  the 
wbde  Fund  must  have  r^nained  under  the  control  of 
die  Tmstees :  but  instead  of  tfiat,  the  Testatrix  says 

(a)  6  Ves.  239,  (6)  1  Taimt.  182. 

(c)  2  New  Rep.  38.  {d)  16  East,  67. 

Q2 


215 
1825. 

Hampsok. 


1835. 

» w • 

Thackbrat 
Hampson. 


Sfli  Feb. 
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that,  in  such  an  event,  the  Grand-daughters  are  to  hai^ 
an  absolute  power  to  dispose  of  it  as  they  please ;  and 
states  also  a  time  at  which  they  are  to  have  it  paid. 
Doo  V.  Brabant  (e)  is  a  much  stronger  Case  than  this, 
because  the  Will  there  contained  no  direct  Gift  to  the 
Children.  The  power  to  dispose  by  Will  is  alone 
enough  to  give  the  Grandchildren  absolute  Interests. 
Robinson  v.  Dusgale  {f). 

Mr.  Thomson  for  the  Infant  Defendant  Thackeray  -•— 

In  Newman  v.  Nightingale  (g),  where  the  Words  of 
Bequest  were  "  to  the  sole  Use  of  Mrs.  Elizabeth,  or 
of  her  Children  for  ever/'  it  was  held,  that  Mrs.  Newman 
took  only  a  Life  Estate,  and  that  her  Children  took  an' 
absolute  Interest  in  Remainder.  The  Words  used  in  this 
Case  would  not  give  the  Grandchildren  an  Interest 
amounting  to  an  Estate  Tail  if  the  Property  were  Real 
Estate^  The  dying  without  Issue  is  not,  upon  the 
Words  used,  confined  to  any  particular  age,  but  is 
general,  extending  to  Death  without  Issue  at  whatever 
age. 

Mr.  Turner,  and  Mr.  Bassett,  for  the  other  Defend- 
ants, who  were  Trustees.  . 

The  Vice-Chancellor  : — 

It  is  impossible  to  reconcile  the  different  expressions 
in  this  Codicil,  if  they  are  to  be  literally  understood. 
The  Testatrix  first  gives  to  the  Grand-daughten  an 
absolute  Interest  on  their  attaining  twenty-one  tm 
marrying  sooner ;  and,  if  either  die  before  twenty-one 
and  unmarried,  then  her  plain  intention  is,  that  her 

(f )  4  T.  R.  706.      (0  a  Vera.  181.      (g)  1  Cox,  341. 


» 
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.Share  shall  go  to  the  other  Grand-daughter,  if  she  be 
living ;  or,  if  she  be  dead,  to  any  Child  or  Children 
she  may  have  left. 

It  is  not  safe  to  defeat  this  plain  expressed  intention 
of  the  Testatrix  by  a  subsequent  ambiguous  passage. 
Both  Grand-daughters  having  lived  either  to  marry  or 
to  attain  twenty-one,  both  took  absolute  vested  In- 
terests :  and  the  Teistatrix  must  be  intended,  bv  the 
expression,  "  should  they  both  die  leaving  no  Issue,"  to 
have  meant  a  dying  without  Issue  before  the  Shares 
became  absolutely  vested. 


Thackbrat 
Hampson. 


ROTHWELL  v.  ROTHWELL. 


3181  Feb. 


1  HE  Defendant  Rothwell  covenanted,  by  his  Marriage        Practice. 
Settlement,  to  pay,  within  twelve  months  after  the  Mar-      Payment  of 
riage,  850  Z.  to  the  Trustees  of  the  Settlement,  upon  ^^^  ^^^ 

certain  Trusts  for  the  benefit  of  himself  and  his  intended  

Wife  and  the  Issue  of  the  Marriage.  This  Sum  not  A  Defendant, 
being  paid  at  the  appointed  time,  the  Children  of  the  venanted  to  pay 
Marriage  filed  a  Bill  against  their  Father  and  Mother  a  sum  of  Money 
and  the  Trustees,  to  have  the  Trusts  of  the  Settlement  ^f  h^,  Ma^a!^ 
performed,  and  the  850  /.  got  in  and  invested  upon  the  Settlement,  but 
Trusts  of  the  Settlement.  Rothwell,  in  his  Answer,  ^a^  omitted  to 
admitted  the  Settlement,  and  also  that  the  850/.  had  upon  Motion 

not  been  got  in,  but  that  it  was  still  in  his  hands.  in  a  Suit  for  the 

performance  of 
the  Trusts  of  the  Settlement,  to  pay  the  Money  into  Court. 

Where  the  Answer  contains  a  clear  admission,  that  there  is  Trust 
Money  in  the  hands  of  a  Defendant,  the  Court  will  always,  on  an 
interlocutory  application,  order  it  to  be  paid  into  Court. 

Q3 


ROTHWBLL 

V. 
ROTHWKLL. 


An  Executor 
admitting  him- 
self to  be  a 
Debtor  to  the 
Testator  at  his 
Death,  will  be 
ordered  to  pay 
the  Debt  into 
Couft. 
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Mr.  Spence,  for  the  Plaintifis^  now  moved,  t&at 
Rothwell  might  be  ordered  to  pay  the  $50  /.  into  Gourt. 

Mr.  Pemberton  opposed  the  Motion,  on  the  ground 
that  the  Belief  sought  could  be  obtained  by  Decree 
only. 

The  Vice-Ghancellor  : — 

Where  the  Answer  contains  a  clear  admission;  that 
there  is  Trust  Money  in  the  hands  of  a  Defendant, .  th^ 
Gourt  will  make  an  interlocutory  Order  for  securing  it 
in  the  name  of  the  Accountant-General  ;^  and  th^ 
Father's  Answer  coi^tains  a  clear  admission  that  this 
sum  of  850  Z.  Trust  Money  is  in  his  hands.  So  where 
an  Executor  admits  himself  to  have  been  a  Debtor  to 
the  Testator  at  the  time  of  his  Death,  this  has  always 
been  held  a  clear  admission  of  Assets  in  his  hands  tx> 
the  amount  of  the  Debt,  and  he  is  compelled  to  pay  it 
into  Gourt  accordingly. 


CASES  IN  CHANCERY.  219 


HADDOCK  V.  THOMUNSGN.  ai^tRjb. 


bOlilE  qS  the  Parties  interested  ux  the  subject  of  this       Pleading. 

Suit  were  charged  by  the  Bill  to  be  out  of  the  Juris-      j^  J^^  ^^^ 

diction  of  the  Court,  but  were  not  named  in  the  Prayer  cessary  to  pray 

of  PtooesB,  and  an  Objection  was  tak^  to  the  BiU  on  S'^^^^  ^°*^ 

•'  Persons  who 

that  account.  are  charffcd  to 

be  out  61  the 

Mr.  Hart,  in  support  of  the  Objection.  ihll*ci^"  ""^ 

Mr.  Martin,  contra. 

The  Vice-Chancellor  : — 
It  is  usual  and  convenient  that  such  Parties  should 
be  named  in  the  Prayer  of  Process ;  because,  if  they 
i^ome  vrithin  the  Jurisdiction,  Process  may  issue  against 
them  without  amending  the  Bill.  But  the  omission  of 
their  Names  in  the  Prayer  of  Process  does  not  render 
the  Record  defective  (a). 

* 

(fl)  Mitf.  134, 


JONES  V.  TOTTY. 


aiBt  Feb. 


A  COMMISSION  of  Partition  was  returned  with  a  jfrj/^^*^. 

Paper  Schedule  of  the  quantities  and  particulars  of  the  tUion. 

Lands  attached  to  it,  signed  by  the  Commissioners  and  r 

referred  :to  in  their  Return.  Schedule,  writ« 

ten  on  Ftocr, 
was  returned  with  a  Commission  of  Partition,  the  PlamtiflTs  Clcfk 
in  Court  was  aJlowed  to  engross  it  on  Parchment^  and  to  file- the 
Engrossment  with  the  Return,  in  analogy  to  the  Practice  whett 
Foreign  Depositions  are  relumed  on  Paper. 

Q4 


dso 
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1825. 
J0MJ19 

ToTtT. 


Mr.  Smith,  for  the  PlaintifTs,  moved  that  their  CkA 
in  Court  might  now  engross  the  Schedule  upon  PanA" 
ment,  and  that  the  Engrossment  might  be  filed  with 
the  Writ  and  Return. 


Mr.  Darnell,  for  the  Defendants,  opposed  the 

*  '  • 

The  Vicb-Chancellor: — 

It  is  not  unusual  for  Depositions  taken  abroad  to  be 
returned  upon  Paper  from  places  where  Parchment  is 
not  to  be  had ;  and  then  the  Practice  is,  to  apply  to  the 
Master  of  the  Rolls,  by  Petition,  that  the  Clerk  in  Court 
may  engross  upon  Parchment  the  Depositions  so  taken, 
and  that  the  original  Depositions  and  Engrossments 
may  be  filed  together.  This  Case  is  not  altogether 
within  that  Principle ;  because  here  Parchment  might 
have  been  had,  and  the  use  of  Paper  is  a  mere  inadver* 
tence  on  the  part  of  the  Commissioners.  In  order^ 
however,  to  avoid  the  Expense  and  Inconvenioioe  of 
sending  the  Proceedings  back  to  the  Commissioners  to 
correct  their  Error,  I  will  act  upon  analogy  to  the  Caso 
which  I  have  stated,  and  make  the  Order  as  prayed  (a)* 

(a)  See  Chitty  v.  East  India  Company,  3  Cox,  190. 


3i8t  Feb. 

Practice. 
Pro  confesso. 


LEWIS  V.  MARSH. 

1  HE  Defendant  being  brought  up  in  custody,  Mr* 
Cooper,  for  the  Plaintifi,  now  moved  that  the  Bill  might 
be  taken  pro  confesso,  there  being  no  other  Defendant; 


If  there  18 
cmly  one  De-  _  ^  _ 

fendtDt^theBiU  and  he  cited  Seagrave  v.  Edwards  (a). 
minrbeoraered  .        o  \  / 

tone  taken, /^o 

cw^hsof'on 

^^^^^  (a)3V^«.  372. 


Motion  granted. 
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:  HOUGHAM  v.  SANDYS.  i9^: 

.1  HE  object  of  the  Suit  was  to  obtain  the  Opinion  of       p      . 
'the  .Court  as  to  the  Rights  of  the  Defendants  to  certain        Wiineu. 
Stuns  of  which  the  Plaintiffs  were  Trustees.    The  De-  — 7-. 

^xee  directed  certain  Inquiries  to  be  made,  and  the  ^iyen  to  De- 
Parties  to  be  examined  on  Interrogatories,  as  the  Mtuier  reodants,  after 

jshould  direct.    The  Master  certified  that,  for  the  better  ^^"^f®*  ^ 

examine  a 

"prosecuting  the  Inquiries,  it  would  be  necessary  to  exa-  Plaintiff  as  a 

amine  one  of  the  Plaintiffs  as  a  Wiittess  in  the  Cause.         Witness,  the 

Master  hanng 

Mr.  Spence,  for  the  Defendants,  now  moved  that  that  ^^2e«^t  for 

Plaintiff  might  be  examined  as  a  Witness,  in  pursuance  so  doing,  and 

^  the  Certificate,  and  that  the  Defendants  might  sue  ^c  Plaintiff 

out  a  Commission  for  that  purpose.     He  said  that  the  nefidd  Interest 

Plaintiffs  were  merely  Trustees,  and  had  no  beneficial  in  the  Property 

IntAest  in  the  Property  in  dispute.  ™  *^"   ' 

Motion  granted. 


BB 


HODGSON  V.  DEAN.  aist  Feb.  and 

7th  March. 

Nathaniel  HODGSON,  by  his  Marriage  Set-        Praeiiee. 

tiement,  dated  in  August  1 755,  conveyed  an  Estate  in      4iff^^* 

^e  North  Riding  of  Yorkshire,  to  the  use  of  himself  for  ^ 

Xife ;  with  Remainder  to  his  intended  .Wife  for  Life ;  with      It  is  not  ne* 

cessary  for  a 
Plaintiff  who  claims  an  Estate  as  Tenant  in  Tail  under  the  Marriage 
Settlement  of  his  Father  and  Mother,  to  prove  their  Marriage  07 
Affidavit,  before  he  shows  Cause  against  dissolving  an  Injunction 
to  restrain  an  Ejectment  brought  against  him  to  recover  the  Estate. 
Where  it  appears  that  an  Incumbrancer  on  an  Estate  in  Yorkshire 
searched  the  Register  frofm  a  certain  date  odj^.h  will  not  l^  pre- 
sumed that  he  had  Notice^  of  any  of  the  Contents  prior  to  that  date. 
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i%2$.  Remainder  to  the  first  and  other  Sons  of  the  Marriage 

*"^  ^  "^  in  Tail  Male ;  with  divers  Remainders  over.  At  the  date 
Hai>o«om  Qf  t|j^  Settlement  the  Legal  Estate  in  Fee  was  outstanding 
Dbah.  ^  '^  Mortgagee ;  but  in  1759  Nathaniel  Hodgson  took  a 
Re-ooBveyance  from  the  Mortgagee  to  himself  in  Fee. 
In  1794  Nathanid  Hodgson  died,  leaving  Nathamd 
Bryan  Hodgson  his  eldest  Son,  who,  upon  the  death  of 
hiff  Father,  entered  upon  the  Estate,  as  Tenant  in  Tail 
under  the  Settlement.  In  November  1815,  Nathamd 
Bryan  Hodgson,  representing  himself  to  be  seised  in  Fee 
of  the  Estate,  mortgaged  it  to  the  Defendant  Dean  for 
a  Term  of  one  thousand  years ;  and,  in  die  Abstract  of 
Title  delivered  to  the  Defendant  upon  that  occasion,  he 
suppressed  his  Father's  Settlement,  but  stated  the  Mort^ 
gage  in  1728,  the  Re-conveyance  to  his  Father  after  the 
Settlement,  and  represented  himself  as  taking  by  de- 
scent from  his  Father.  The  first  Mortgage  was  not 
'  registered,    because  the  Register  Act  for  the  North 

Riding  of  Yorkshire  was  not  passed  till  after  it  was  exe- 
cuted; but  the  Settlement  and  the  Defendant's  Mort- 
gage Deed  were  duly  registered.  On  the  Treaty  for  the 
Mortgage,  the  Defendant's  Solicitor  wrote  to  the  Deputy 
Registrar  of  the  Riding,  requesting  that  he  would  search 
the  Register  as  to  the  Estate  in  question  up  to  the  year 
1794,  when  Nathaniel  Hodgson  died ;  and  was  informed, 
in  Answer,  that  the  search  had  been  made  up  to  ihe 
year  1794,  but  that  nothing  had  been  found  relating  to 
the  Estate,  except  a  Deed  executed  by  Nathaniel  Bryan 
Hodgson  in  1801,  which  had  no  bearing  upon  the 
present  question. 

Up(m  the  death  of  Nathaniel  Bryan  Hodgson,  without 
haying  suffered  a  Recovery  of  the  Estate,  the  present 
Blaiatiff,  bis  ddestt  Son^  ratered  upon  it  as  Issue  in 
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Tail;  and  the  D^ndant  having  brought  an  Ejectment 

to  recover  Possession  under  his  Mortgage  D^d,  the 

present  Bill  was  filed  to  restrain  that  Action^  on  the 

ground  that  the  Defendant  had  Notice  of  the  Settle* 

ment^  in  consequence  of  the  search  made  in  the  Re* 

g^ter.    The  Defendant,  in  his  Answer,  insisted  upon 

his  Title  as  Mortgagee  of  the  l^al  Estate  without 

Notice  of  the  Settlement ;  and  stated  that  he  did  not 

Iluow  nor  could  set  forth  whether  any  such  Settlement 

livas  made  by  Nathaniel  Hodgson,    nor  whether  the 

¥Iaintiff  was  or  not  entitled  to  any  Estate  under  that 

Setilement.    The  Injunction  having  been  obtained,  a 

3Motion  was  made  to  dissolve  it.     The  Plaintiff,  pre- 

gparatory  to  showing  Cause  against  that  Motion,  filed 

Affidavit  to  prove  the  execution  of  the  Settlement^ 

kd  that  no  act  had  been  done  to  bar  the  Estate  Tail 

^seated  by  it ;  but  he  omitted  to  prove  the  Marriage  of 

Father  and  Mother. 


Mr.  Hart,  and  Mr.  Barber,  on  showing  Cause  against 
^diseolving.  the  Information,  said  that  where  the 
^^Lnswer  of  the  Defendant  did  not  admit  the  Plaintiff's 
flight,  it  was  necessary  that  th^  Plaintiffs  should  sup* 
it  by  Affidavit,  and  that  he  had  attempted  to  do. so 
lere,  but  had  failed. 


The  Vice-Chancellor  said  that,  where  an  Instrument 
neither  admitted  nor  denied  in  the  Answer,  it 
necessary  for,  the  Plaintiff  to  prove  the  existence  of 
St  l^  Affidavit;  but  that  he  thought  the  Rule  and 
^Practice  were  otherwise  as  to  the  Personal  Title  of  the 
^Plaintiff;  and  that  he  supposed  that  the  reason  for  the 
WUstinction  was,  that  the  Plaintiff  being,  from  the  nature 
^f  the  Proceedings,  necessarily  in  the  actual  Posiifession ' 
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6f  the  Land  in  question,  either  by  himself  or  his 
snch  Possession  was  considered  as  sufficient  Evidence  of 
his  alleged  Title  for  the  purpose  of  the  Injunctioii 
where,  though  not  admitted,  it  ¥ras  not  denied  by  the 
Answer;  and  he  stated  that,  where  the  Answer  denied 
the  Title  of  the  Plaintiff,  there  no  Affidavit  could  be 
filed  by  the  Plaintiff  in  opposition  to  the  Answer^ 
he  referred  to  the  Case  of  Norway  v.  Raioe  (a). 


But  he  added  that  this  point  was  not  material ;  because^ 
if  the  Affidavit  filed  by  the  Plaintiff  had,  as  the  De^ 
fendant's  Counsel  alleged,  omitted  to  state. the  fact  6f 
the  Marriage  of  the  Plaintiff's  Father  and  Mother,  he 
woidd  permit  the  Plaintiff  to  cure  the  omission  by  a 
further  Affidavit. 


ft  : 


Mr.  Hart,  and  Mr.  Barber,  then  contended  tliat^ 
although  it  was  not  necessary  for  the  Defendant  to  search 
the  Register  when  he  took  the  Mortgage,  yet,  having 
actuary  caused  a  search  to  be  made,  he  must  be  0€m* 
sid^red  as  having  constructive  Notice  of  all  the  oonientft^ 
of  the  Register^  and  consequently  of  the  Settlement  in 
1755,  which  was  duly  registered:  and  they  referred  to 
Lord  RedesdaU^B  Opinion  in  Bushell  v.  Bushell(b). 


\ 


Mr.  Sugden,  and  Mr.  Rose,  appeared  for  the  Defendant. 

The  Vice-Chancellor  : — 

The  Defendant,  not  being  bound  to  search  the  Re^ 
gisler,  cannot  be  affected  by  constructive  Notice  of  ihc 
registered  Settlement.  It  must  be  established  against 
him,  that  he  had  actua   Notice  of  that  Settlement.    It 


<o)  19  Vc8.  144. 


(b)  1  Scho.  k  Lef.  103. 
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18  pkdn,  in  this  Case,  that  he  had  not  actual  Notice, 
since  the  Search  made  on  his  part  did  not  reach  higher 
than  1794,  and  the  Settlement  was  made  in  1755. 

Where  a  Search  is  generally  admitted  or  proved,  there 
it  may  be  a  proper  rule  of  evidence  or  presumption  tl^at 
the  Party  searching  was  acquainted  with  all  the  con- 
tents of  the  Register ;  but  the  particular  iacts  in  this 
Case  exclude  that  presumption. 


325 
1835. 

HoDoaov 
DsAlr. 


HAMILTON  V.  HIBBERT. 

An  Attachment  had  issued  against  the  Defendant  for 
want  of  an  Answer,  and  the  Sheriff  had  returned  Cepi 
Corpus,  The  Defendant  then  filed  a  Plea  to  the  whole 
Bill. 

Mr.  J.  Wilson,  for  the  Plaintiff,  moved  that  the  Plea 
might  be  taken  off  the  File  for  irregularity,  on  the  ground 
that  the  Defendant,  being  in  conteihpt,  could  only  answer 
the  Bill. 


A  Plea  may 
be  filed  after 
the  return  of  a 
simple  Attach- 
ment. 


Mr.  Spence  appeared  for  the  Defendant. 

The  Vice-Chamelhr  refused  the  Motion,  with  Costs ; 
saying  that  a  Defendant  might  plead  after  the  return  of 
a  simple  Attachment,  but  not  of  an  Attachment  with 
Proclamations,  and  referred  to  Sanders  v.  Mumey  (a). 


{a)  Ante,  vol.  1,  325. 
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18B5. 

«6*  Feb.  WYNNE  v.  JACKSON. 

h  5l!b  March. 

Practice.        iHE  PlaintiflF  had  taken  Exceptions  to  the  Answer, 
Inpmdton.      ^^  ^^^  ^^  ^^^  ,^^^^^  allowed  by  the  Master ;  Kiit, 

A  Defendant  before  the  Report  was  made,  the  Defendant  put  in  a 
may  ffle  a  fur-    further  Answer.    The  Master  then  aigned  his  Report, 

before  the  Jf^t-  ^^^  ^^  ^^  ^^  ^^  ^^  ^^Y  ^ter.  On  the  day  on  which 
ier  has  signed  the  Report  was  signed,  the  Plaintiff  obtained  an  Order 
to  the  msuffi^      for  an  Injunction  for  want  of  an  Answer. 

dem^ofthe 

first  Answer.  Mr.  Spence,  for  the  Defendant,  now  moved  to  dis- 

^l^^^^®'  charge  that  Order,  for  irregularity,  contending  that  the 
for  want  of  an  Plaintiff  could  not  proceed  upon  the  Ma$ter^B  ReparU 
AusW^  «i>-  ui^  it  was  filed;  as  such  a  proceedii^  would  be  in 
Jhbsforhas  direct  violation  of  the  Order  of  the  2gth  of  October 
sljpicfAliis  Re-     1792  (a) ;  and  he  cited  Knox  v.  Symmonds  (b),  and  Jab 

pen  of  the  in.  y^  Barker  (c). 

sufficiency  of  ^  ^ 

the  Answer, 

but  before  the        Mr,  Sugden,  contrcL. 

Report  is  filed, 

is  irregular.  ^^^    Walker,  the  Registrar,  having,  by  the    Vke- 

Chancellor's  desire,  inquired  into  the  Practice  upon  the 
subject,  informed  His  Hoitor  that  the  Defendant  Was 
regular  in  filing  his  further  Answer ;  and  that  the 
l^aintiff  was  irregular  in  obtaining  the  Order  for  the 
Injunction,  not  only  because  the  Report  was  not  filed 
when  he  obtained  the  Injunction,  but  because  the  fiirUier 
Answer  wias  then  feled. 

Motion  granted. 

(a)  Beam.  Ord.  292.  (b)  1  Ves.  juu.  87. 

(c)  2  Swan.  255, 


GASES   IN   CHANCEIIY.  297 


MALTBY  V.  BUSSELL,  rt«f. 

gtharsitt'Mtr* 

This  was  a  Creditors'  Suit.    The  Decree  direct^       ExeaOor. 

the  Master  to  take  the  usual  Accounts.  ^  -— — 

An  Execut^nr 

or  Administra- 

The  Personal  Representatiyes  had,  subsequently  to  tor  may,  after 

the  fiUng  of  the  BiU,  paid  sereral  of  the  Testator's  Debts,  l^^^^' 
xne  of  which  was  due  to  u  Firm  in  which  one  of  them  him  for  an  Ao« 
ims  a  Partner.    The  Master  having  refused  to  allow  count,  pay  any 
them  the  Sums  they  had  paid  in  discharge  of  those  ^^  spedalty 

Debts,  they  took  fxceptions  to  his  Report.  Creditor,  and 

will  be  allowed 

mi       -r.         .  .1  such  payment 

Ihiese  Exceptions  now  came  on  to  be  argued.  in  paising  his 

Accounts. 

Mr.  Sugden,  Mr.  Simpkinsan.  and  Mr.  Girdlestone,j\m, 

in  support  of  the  Exceptions,  insisted  on  the  authority  of 

Jjord  Orford  v.  Darston  (a),  in  which  the  House  of 

Xords  reversed  the  Decree  of  Lord  Keeper  Wright  (b), 

^ui  having  settled  that  such  Payments  ought  to  be  allowed 

^€0  the  Executor;  and  they  also  cited  Perry  v.  Phelips  (c), 

M/obinson  v.  Ihnge  {d),  and  Waring  v.  Danvers  (e). 

(Mr.  Rose,  and  Mr.  Pembertan,  for  the  Devisees  6f 

the  Real  Estate. 

Mr.  Home,  and  Mr.  Lovatt,  for  the  Plaintifl^  con-  ' 

tended  that,  after  a  Bill  for  an  Account  was  filed  against 
the  Penonal  Representatives,  they  had  no  tight  to  prefer 

(a)  Colles,  P.  C.  229.  (*)  Pre.  Cha.  188. 

((^  10  Vcs.  34.  («0  5  P.  W.  398.  / 

(0  iP-W.295.,      .     / 


Maltbt 

V. 
RUSSILL. 
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any  Creditor:  and  cited  JJngA/ v.  Woodward (f)x  and 
Dee(g). 

The  Vice-Chancellor  on  the  Argument,  expressed 
a  strong  opinion  in  favour  of  the  Master^s  Report,  and 
doubted  the  correctness  of  Colles's  Report  of  the  Case  of 
Lord  Orford  v.  Darston.  His  Honor,  however,  took 
time  to  consider  of  the  Case,  and  afterwards  delivered 
Judgment  to  the  following  effect. 

The  Vice-Chancellor  : — 

That  an  Executor  should  be  permitted,  after  a  Bill 
filed  for  the  administration  of  the  Assets  here,  to  prefer 
one  Creditor  to  another,  breaks  in  upon  the  ruling  prin- 
ciple, that  Equality  is  Equity.  Even  at  Law,  an 
Executor  cannot,  after  an  Action  brought,  prefer  one 
Creditor  to  another,  unless  Judgment  is  first  obtained 
against  him;  which  is  founded  upon  the  principle  of 
greater  legal  diligence.  He  is  indeed  permitted  to  con- 
fess such  Judgment,  (which  breaks  in  upon  the  principle 
of  greater  legal  diligence),  because  it  is  said  that  he  iis 
not  bound  to  charge  his  Testator's  Estate  with  Costs, 
by  defending  the  Action  where  he  knows  the  Debt  to 
be  due. 

I  find,  however,  that  the  Case  of  Darston  v.  Lord 
Offord,  in  the  House  of  Lords,  is  correctly  repented; 
and  in  Waring  v.  Danvers,  (A)  it  is  expressly  referred  to 
as  establishing  the  point  that  a  Creditor  may  give  a 
preference  after  a  Suit  instituted. 

I  am  bound  therefore  by  this  authority  to  allow  the 
Exceptions  in  this  Case. 


(./)  1  Vem.  369,  (g)  2  Cha.  Ca.  200. 

(h)  I  P.  W,  295. 
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STRUTT  V.  FINCH. 

William  WALTHAM  devised  as  foUows :  8th  Mwch. 

''  I  give  and  devise  all  and  every  my  Freehold  Mes-  ^<^ 

Ullages,  Lands,  Tenements  and  Hereditaments,  whatsoever  ^ 

^uid  wheresoever,  with  their  and  every  of  their  Appurte-      Testator  hav- 

aiances,  nnto  and  to  the  use  of  Joseph  Stonard,  HoUen  ing«urrendCTed 
^  *  .  .    some  of  ni8  Co- 

'^trutt  and  ITiomas  Gardiner  Bramston,  Esquires,  their  pyholds  to  the 

and  Assigns,  for  ever,  but  upon  Trust  that  they  the  u«e  of  hib  Will, 
d  Jo$eph  Stonard,  Holden  Strutt  and  Thomas  Gardi-  unsurrendered 
*  Bramston,  and  the  Survivors  and  Survivor  of  them,  devised  all  his 

d  the  Heirs  and  Assigns  of  such  Survivor,  shall  and  Copyhold  Mes- 

.  suages,  Lands, 

and  I  do  hereby  direct  and  appoint,  authorize  and  ^^c.  whatsoever 


-power  them  the  said  Joseph  Stonard,  Holden  Strutt  and  whereso- 
Thomas  Gardiner  Bramston,  and  the  Survivors  and  jj^^adsurren- 
ivor  of  them,  and  the  Heirs  and  Assigns  of  such  dered  to  the  use 
»vivor,  absolutely  to  sell  by  Auction  and  dispose  of,  ff  j"  ^i  t  di 

only  all  my  said  Freehold  Messuages,  Lands,  Tene-  unsurrendered 
Tits  and  Hereditaments  hereby  devised  to  them  as  ^  ^^11  as  the 
Tesaid,  but  also  all  and  every  my  Copyhold  or  Cus-  -£^^1^  passed 
Messuages,  Lands,  Tenements,  Hereditaments  by  the  Will. 
Ptemises,  whatsoever  and  wheresoever,  with  their 
pnrtenances,  (and  which  I  have  surrendered  to  the, 
of  this  my  Will),  and  every  part  and  parts  thereof 
'*Xi»*pectively,  either  together  or  in  parcels,  and  either  by 
X^^^^lic  Auction  or  private  Contract,  unto  any  person 
^^^     persons  whomsoever  who  shall  be  willing  to  become 
^**^^  Purchaser  or  Purchasers  thereof,  for  the  best  price 
^^  prices  in  Money  that  can  or  may  be  reasonably  had 
Vol.  IL  '  R 
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or  obtained  for  the  same  respectively,  and  to  convey  and 
assure,  or  cause  to  be  conveyed  and  assured,  all  and 
every  my  said  Freehold  Messuages,  Lands,  Tenements 
and  Hereditaments,  with  the  Appurtenances,  unto  the 
Purchaser  or  respective  Purchasers  thereof,  as  he,  she 
or  they  shall  direct  or  appoint,  and  also  to  cause  ^<)^ 
procure  the  Purchaser  or  respective  Purchasers  of  my 
said  Copyhold  Messuages,  Lands,  Tenements,  Heredita- 
ments  and  Premises  to  be  admitted  thereto  under  or  by 
virtue  of  this  my  Will  or  the  Surrender  to  the  uae 
thereof  as  aforesaid." 


The  Testator  then  directed  his  Trustees  to  invest  the 
Money  produced  by  the  Sale  in  Government  or  Real 
Securities,  and,  out  of  the  Dividends  and  Interest  thereof^ 
to  pay  Annuities  to  his  Widow  and  Daughters,  and  to  huk 
Son  William  Waltham,  and,  subject  thereto,  to  assigBi* 
and  transfer  the  Securities  amongst  the  Children  of  his 
Daughters :  and  he  declared  it  to  be  his  express  deaiie 
that,  in  case  his  Son  William  Waltham  should  in  any 
way  attempt  to  disturb  his  Will  by  making  any  claim 
upon  any  part  of  his  Estate,  after  such  claim,  his  Trus- 
tees should  immediately  stop  payment  of  his  Annuity. 

The  Testator  died  in  January  1811.  He  was,  at  the 
date  of  his  Will  and  at  his  death,  seised  of  certain  Free- 
hold Estates,  and  of  two  Copyhold  Estates,  one  holden 
of  the  Manor  of  Muckinghall  in  Essex,  and  the  other,  of 
the  Manor  of  South  Church  in  the  same  County ;  but  he 
had  surrendered  the  former  of  them  only  to  the  use  of 
his  Will. 


William  Waltham,  the  Son  and  Customary  Heir  of  the 
Testator,  by  his  Will  dated  the  16th  of  October  1811, 


CASES    IN    CHANCERY. 

gave  the  unsurrendered  Estate  to  his  Wife  Elizabeth 
Waltham,  tfnd  died  shortly  afterwards.  The  question 
was  whether  the  unsurrendered,  as  well  as  the  sur- 
rendered Copyholds,  passed  by  the  Will  of  William 
Waltham,  the  Father. 


Strutt 
Fxwcn. 


Mr.  Sugden,  and  Mr.  Roupell,  for  the  Defendant 
Elizabeth  Waltham: — 

The  Devise  is  limited  to  the  Copyholds  which  Wil- 

iiam  Waltham,  the  Father,  had  surrendered  to  the  use  of 

ins  Will.    The  words,  "  and  which  I  have  surrendered 

tao  the  use  of  this  my  Will,'*  are  part  of  the  description 

of  the  PlropeJrty  devised.    He  has  put  these  words  into 

^  Parenthesis,  because  he  has  coupled  the  Copyhold  with 

tiieTreehold.  The  Rule  laid  down  in  Roe  v.  Femon  (a)  is 

"^at,  where  there  is  sufficient  certainty  before  by  way  of 

^teoription  of  thie  thing  granted,  as  by  giving  to  a  Close 

^i  piorticular  Name,  &c.  there  a  subsequent  mistake,  as 

^^lie  Tenant's  Name,  the  number  of  Acres  or  the  Rent, 

Phalli  not  hurt  the  Grant.    But,  where  the  Premises  are 

'first*  described  generally,  and  afterwards  a  particular 

description  is  added,  that  shall  restrain  the  general 

''words.    Here,  as  it  is  a  general  devise  of  all  the  Tes- 

'^ator's  Copyhold  Messuages,   Lands,  Tenements   and 

^Hereditaments,  and  not  a  devise  of  any  particular  Mes- 

^niage  belonging  to  the  Testator,  and,  as  words  which 

^uoooiint  to  a  restriction  are  added,  the  Court  is  bound  to 

^3on6ider  them  as  restrictive.    The  Conjunction  ''  and " 

T)eing  used  here  cannot  alter  the  sense  of  the  expression 

"lued.    The  Court  must  feel  certain  that  no  meaning 

"was  intended  to  be  put  upon  the  words,  before  the  Heir 

can  be  excluded.     Gascoigne  v.  Barker  (h),   Wilson  v. 


(a)  5  East,  51. 


(^b)  3'Atk.  8. 


R  2 


^2 
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i8«5. 


Stjrutt 

ElKCH^ 


Mount  (c),  Judd  v;  Pratt  (d).    This  last  Case  was 
strong  a  one  for  raising  a  case  of  Election  as  the  present*, 
and  yet  the  Heir  was  not  put  to  his  Election. 

Mr.  Hart,  Mr.  Agar,  Mr.  Heald,  Mr.  Presion, 
Mr.  Garratt,  and  Mr.  Miller,  for  the  Testator's 
Daughters,  and  other  Parties  to  the  Suit : — 

The  word  ''and''  does  not  occur  in  the  Cases  which 
have  been  cited  for  the  Widow ;  and  the  want  of  that 
wovd  affords  a  real  distinction  between  those  Cases  and* 
the  present  one.  The  Cases  of  Banks  v.  Demhaw  {e% 
and  Rumbold  v..  Rumbold  (f),  are  Authorities  in  aor 
favour.  Besides,  the  Testator  has  declared  it  to  be  his 
express  desire  that,  if  his  Son  should  attempt  to  distoi^b 
his  Will,  the  Trustees  should  cease  to  pay  him  the  An- 
nuity. It  is  quite  clear  that  he  meant  to  exclude  him 
firom  making  claim  to  any  part  of  his  Estate ;  andr' 
therefore,  to  give  all  his  Copyhold  Estates,  whether 
surrendered  or  not,  to  the  Trustees ;  and  there  are  Per- 
sons here  who  are  entitled  to  have  the  Surrender  supplied  ; 
for  the  first  Trust  is  to  pay  Annuitiea  to  the  Testator's 
Widow  and  Children. 

Mr.  Sugden,  in  reply : — 

The  only  difficulty  arises  from  the  word  ''  and; "  for  the 
Gases  authorize  the  parenthesis  to  be  put  out  of  the 
question.  The  Devise  is  the  same  as  if  the  Testator 
had  said,  ''  I  give  all  my  Copyhold  Estates  which  I- 
have  surrendered  to  the  use  of  my  Will.  I  do  not 
give  all  my  Copyholds  which  are  to  be  found  aooy 
where,  but  those  only  which  I  have  surrendered  to  th^. 


(0  3  Ves.  191.  (d)  13  Ves.  168,  and  15  Ves.  39a. 

{e)  3  Atk,  585;  and  i  Ves.  63.        (/)  3  Vc3.  65. 
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tuse  of  my  Will.'*    This  construction  gives  a  meaning  to  i%ar, 

every  word  that  the  Testator  has  used.    I*  is  a  mate-    ' ^ * 

rial  circumstance  in  this  Case,  that  the  Testator  did        Strutt 

"know  that  it  was  necessary  to  surrender  his  Copyholds         Finch. 

to  the  use  of  his  Will.    In  RumboM  v.  Rumbold,  no 

ptrt  of  the  Testator's  Copyholds  had  been  surrendered 

to  the  use  of  his  Will ;  and,  therefore,  it  was  quite  clear 

that  the  Court  could  come  to  no  other  decision  than  it 

did  in  that  Case,    in  Banks  v.  Denshaw  the  facts  are 

not  stated  in  the  Report ;  they  are  only  glanced  at  in 

the  Judgment;   and   Lord  Hardwlcke  says  that    the 

isubsequent  part  of  the  Will  put  the  matter  out  of  all 

^oubt  as  to  the  Testator's  intention.    The  Clause  which 

-<3irects  the  Trustees  to  stop  payment  of  the  Son's  An- 

-X3uity,  does  not  mean  that  he  is  to  be  put  to  his  election, 

^ut  merely  that  he  is  to  forfeit  his  Annuity.     There  can 

no  doubt  that  the  Clause  only  means  to  restrict  the 

Ion  from  claiming  such  parts  of  the  Estate  as  passed 

l>y  the  Will.    Here  he  does  not  claim  an  Estate  which 

.^MiBsed  by  the  Will.     It  is  clearly  settled  that  the  Court 

^^Tvill  not  supply  a  Surrender  in  favour  of  Grandchildrea; 

*^U)id  .that,  if  it  is  called  i^pon  to  supply  it  in  favour  of  a 

^^Vidow  or  Children,  it  will  deny  its  aid  to  Persons  more 

LOtely  related  to  the  Testator. 

The  Vice-Chancellor  : — 

The  question  is,  whether  the  expression, ''  and  which 

have  surrendered  to  the  use  of  my  Will,"  used  by  the 

'estator  after  a  general  gift  of  all  his  Copyhold  Estate 

"^dwrtsoever  and  wheresoever,  was  intended  by  the  Tes- 

^%ator  as  an  Exception  to  the  generality  of  the  Gift, 

-^w  as  an  Affirmation  of  a  fact  with   respect  to  the 

*«ubject  of  the  Gift  in  which  he  appears  to  have  been 

mistaken. 

«3 
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Every  expression  is  to  be  understood  according  to  its 
natural  and  grammatical  sense,  unless  a  different  inteur 
tion  appears  from  other  parts  of  the  Instrument.  The 
natural  and  grammatical  sense  of  this  expression  is 
plainly  afErmative,  and  not  exceptive.  The  copulative 
''  and"  distinguishes  this  Case  from  the  Case  of  WUsm 
V.  Mount.    The  Customary  Heir  must  elect. 


gth  March. 

Answer, 
Exceptions. 

A  Defendant 
cannot,  by  An- 
swer, protect 
himself  from 
answering  full v, 
on  the  ground 
of  his  being  a 
Purchaser  for 
valuable  consi- 
deration. 

Where  a 
Plaintiff  takes 
no  Exception 
to  the  Answer 
to  the  original 
Bill,  he  cannot 
take  an  Excep- 
tion to  the 
Answer  to  the 
amended  Bill, 
upon  a  principle 
which  would 
have  applied 
equally  to  the 
Answer  to  the 
original  Bill. 


OVEY  V.  LEIGHTON. 

1  HE  original  Bill  was  filed  for  a  Discovery  and  Parti* 
tion.  The  Defendant  by  his  Answer  admitted  that  he 
had  in  his  possession  Title  Deeds  belonging  to  the  Estate 
in  question,  but  stated  that  he  was  a  Purchaser  for 
valuable  consideration,  and  insisted  that,  for  that  reascHi, 
he  was  not  bound  to  set  forth  a  Schedule  of  those  D^eds, 
as  required  by  the  Bill. 

^  The  Plaintiff  did  not  take  Exceptions  to  the  Answer; 
but  amended  his  Bill,  and  charged  many  particulars 
as  to  the  Title  to  the  Estate  and  the  Deeds  in  the 
Defendant's  possession. 

The  Defendant,  by  his  Answer  to  the  amended  BiU, 
again  insisted  that  he  was  a  Purchaser  for  valuablie  con- 
sideration, and,  as  such,  not  bound  to  set  forth  a  Sche- 
dule of  the  Deeds. 

The  Plaintiff  excepted  to  this  Answer,  on  the  ground 
that  it  neither  contained  a  foil  Answer  as  to  the  Title,  nor 
a  Schedule  of  the  Title-deeds  as  required  by  the  Bill. 
The  Master  over-ruled  the  Exceptions ;  upon  which  the 
Plaintiff  excepted  to  his  Report. 
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Mr,  Wakefield,  in  support  of  the  Exceptions,  con- 
tended that,  although  a  Purchaser  for  valuable  consi- 
deration might  by  Plea  protect  himself  from  answering  Ovbt 
fully ;  yet  that,  if  he  submitted  to  answer,  he  mUst     t  «-o^tov 
answer  as  to  every  particular  interrogated  to  by  the  BilL 

Mr.  Hart,  and  Mr.  Perkins,  contrd,  insisted,  first,  that 
the  Defendant,  being  a  Purchaser  for  valuable  considera- 
tion, was  within  the  Inception  to  the  general  Rule,  and 
xnight,  by  Answer,  protect  himself  from  answering  fully, 
^^d  cited  Jerrard  v.  Saunders  (a) ;  and,  secondly,  that  the 
T^laintiff,*not  having  excepted  to  the  Answer  to  the 
^)riginal  Bill,  could  not  maintain  Exceptions  to  the  Answer 
"€x)  the  amended  Bill,  as  to  points  which  were  applicable 
'gio  the  Answer  to  the  original  Bill. 

The  Vice-Chancellor  held,  first,  that  a  Purchaser  for 
"^^uable  consideration,  submitting  to  answer,  and  not 

j>rotecting  himself  by  Plea,  must  answer  fully ;  and,  se- 
<M)ndly,  that  the  Plaintiff  having  waived  this  Exception 

^  the  Answer  to  the  original  Bill,  could  not  recur  to  it 
-^ax  the  Answer  to  the  amended  Bill. 

(a)  2  Ves.  jun.  454. 


R4 
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1825. 
lodi  March.  HODGSON  v.  BUTTERFIELD. 

^*^"'-      The  Plaintiff  had  excepted  to  the  Answer.    The  De- 
Exceptions     fendant  submitted  to  the  Exceptions^  and  put  in  a  furth^ 

to  an  Answer     Answer.    The  Plaintiff  referred  back  the  further  Answer 

containing  m 

substance,  but    upon  the  old  Exceptions ;  and  the  Master  reported  ifc 

iMt  verbatim,  insuflSicient.  The  Defendant  then  excepted  to  the  Rejport 
riesnot  an^er-  "^^  Exceptions  varied  in  expression,  but  contained,  as 
ed,  wUl  be  over-  the  Plaintiff  alleged,  the  substance  of  the  Interrogatories 

^^f'  P"i*|[^^®  which  were  not  answered. 
Defendant  has 

submitted  to 

answer,  and  Mr.  Bligh,  for  the  Defendant,  objected  to  the  Excep- 

swer  is  referred  ^i^^^>  ^^  account  of  their  not  containing  the  Interro^ 

back,  he  is  too    gatories  verbatim. 

late  to  object 

10  the  Form  of 

the  Exceptions.      ^r.  K.  Parker,  contrd. 


The  Vice-Chancellor  : — 

If  the  Plaintiff  complains  that  a  particular  Interior 
gatory  of  tlhe  Bill  is  not  answered,  he  must  state  the' 
Interrogatory  in  the  very  terms  of  it,  and  cannot  impose 
upon  the  Court  the  trouble  of  first  determining  whether 
the  varied  expressions  of  the  Interrogatory  and  the 
Exception  are  to  be  wholly  reconciled.  But,  as  this 
Defendant  has  submitted  to  answer  these  Exceptions,  he 
comes  too  late  with  the  objection  now  made,  and  must 
answer  fully. 
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WILKINSON  V.  WILKINSON.  nth  M^qh. 

JOSHUA  Wilkinson  bequeathed,  to  his  acting  Trustees        TrusU^^ 
for  the  time  being,  the  yearly  sum  of  5  /.  55.  a  piece,      Allotoances. 
so  long  as  they  should  respectively  live  and  the  Trusts     Testator  gave 
of  his  Will  should  continue,  as  a  small  recompence  for  Annuities  to  his 
the  care  and  trouble  they  might  have  in  the  execution  ^^i^  trouble  in 

of  the  Trusts,  and  appointed  them  his  Executors.  the  execution 

ofhif  Will,  and 
died  possessed 
Amongst  other  Property  the  Testator  was  entitled  to  of  several 

about  fifty  Houses  in  London;  thirty-four  of  which  Houses, let  at 
were  let  at  weekly  Rents.    The  Trustees  employed  a  ThelVustees* 
Person  to  collect  those  Rents.    The  Master,  on  their  are  justified  in 
passing  their  Accounts  before  him,  allowed  them  the  ^^JJJAf^^'^ 
Salary  paid  to  such  Collector.    An  Exception  was  taken  Rents,  and  do 

to  the  Master's  Report  on  account  of  that  Allowance.       ?^*>  Uierefore, 

'^  lose  their  An* 


Mr.  Garratt,  in  support  of  the  Exception,  relied  on  the 
Gift  of  the  five  guineas  yearly  Jto  the  Trustees  as  a  recom- 
pence for  their  trouble ;  and  also  on  the  general  doctrine 
of  the  Court,  that  the  office  of  Trustee  is  gratuitous. 

The  Vice-Chancellor  : — 

It  does  not  appear  to  me  that  the  Annuity  of  five 
^^uineas  given  to  each  Trustee,  makes  any  difference  in 
this  case.  It  is  given  to  them  as  a  recompence  for  the 
t^are  and  trouble  which  will  attend  the  due  execution  of 
tlieir  office ;  and,  if  it  be  consistent  with  the  due  exe- 
^ution  of  their  office  that  they  should  employ  a  Collector 
to  receive  the  Rent,  they  will  still  be  entitled  to  the 
-Annuity.    A  provident  Owner   might  well  employ  a 


nuities. 


%3^ 
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Wilkinson 

V. 

Wilkinson. 
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Collector  to  receive  such  Rent;  and  the  labour  of  such 
a  Collection  cannot  be  imposed  upon  Trustees. 

Exception  over-ruled. 


i* 


11th  March. 

.' "^ ' 

Pcfmer  of  Sale, 
'  Mxecttiors. 

Testator  di- 
re^^led  his  Real 
and  FevBonal 
Pr<mity  tobe 
sola  a&d  di- 
vided amongst 
hit  Sisters ;  a 
Fairer  le  the 
Executon  to 
seU  the  Real 
Property  was 
implied. 


TYLDEN  V.  HYDE. 

1 H  E  question  in  this  Cause  viras  whether  the  Plaiii- 
tifisy  who  were  the  Executors  of  the  late  Sir  Samuel 
Auchmuty,  had  power  under  his  Will  to  convey  to  the 
Defendant  an  Estate  which  they  had  agreed  to  seU  to 
him. 

The  Testator,  by  his  Will,  after  giving  several  specific 
and  pecuniary  Legacies,  disposed  of  the  residue  of  his 
Property  as  follows : 

"  The  residue  of  my  Property,  both  Landed  and 
Personal,  I  desire  may  be  converted  into  Money,  lodged 
in  Government  Securities,  and  divided  into  four  iParts  ot 
Shares ;  the  Interest  of  one  Share  to  be  given,  during 
their  lifetime,  to  each  of  my  Sisters  Frances  Moniresor, 
Juliana  Mulcaster,  and  Jane  Tylden,  and  to  my  Sister^ 
in-Law  Henrietta  Auchmuty;  on  the  death  of  either  or 
all  of  my  said  Sisters  or  Sister-in-Law  that  may  survive 
me,  or,  at  my  death,  if  one  or  more  of  my  said  Sisters  do 
not  survive  me,  the  Share  set  apart  for  such  Sister  or 
Sisters  and  Sister-in-Law  to  be  divided  among  all  th6 
Children  of  my  said  Sister  or  Sisters,  and  the  Children 
of  my  said  Sister-in-Law  by  my  Brother  Robert  Auchmuty, 
with  the  exception  of  his  second  Son  Robert  Mulcaster 
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Auckmuty,  in  the  followiag  manner:  Two  thirds  of 
such  Share  or  Shares  to  be  equally  divided  amoi^  the 
Sons  of  n)y  said  Sisters  and  Sister-in-Law»  and  one 
third  equally  amongst  the  Daughters.  I  request  that 
Richard  Tylden,  Esq.  and  my  Nephew  Sir  Henry,  and 
•Major  General  Sir  Thomas  Montresor,  Captain  Mul- 
raster.  Royal  Navy^  and  Sir  John  and  Major  William 
Tylden,  will  act  as  Executors  to  this  my  last  Will  and 
Testament." 

Three  only  of  the  Executors  proved  the  Will  and 
acted  in  the  Trusts  of  it.    In  pursuance  of  those  Trusts, 
they  sold  some  of  the  Testator's  Real  Estates  to  the 
Defendant,  who  afterwards  took  objections  to  the  Title, 
and  refused  to  complete  his  Purchase,  upon  which  the 
present  Bill  was  filed.    On  the  Title  being  referred  to 
the  Master,  he  reported  that  the  Plaintifis  could  make 
a  good  Ti^e  to  the  Estates,  and  that  they  could,  by 
themselves,  without  the  concurrence  of  any  other  Party, 
legally  and  eflPectually  convey  the  same  to  the  Defen- 
dant. 

To  this  Report  the  Defendant  excepted. 

Mr.  Sugden,  and  Mr.  Jacob,  in  support  of  the  Ex- 
ceptions : — 

The  question  as  to  a  Power  to  sell  Real  Estates  being 
^ven,  by  implication,  to  Executors,  was  discussed  in 
SBentham  v.  Wiltshire  (a).  Where  the  Money  to  be 
produced  by  the  Sale  is  not  dedicated  to  the  payment 
^  Debts,  the  Executors  have  no  power  to  sell  Real 
Estate.  The  Rule  laid  down  in  Bentham  v.  Wiltshire, 
18,  that  the  Executors  cannot  sell,  unless  Power  is  given 

(a)  4  Madd.  44. 


^39 

1895- 
— *-— • 

TYZrDur 
Htd& 
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to  them,  either  expressly  or  by  necessary  implication. 
It  is  not  enough  to  show  that  it  would  be  more  c&avemeiat 
Tylden       ^  jjj^yg  ^g  gjj^  made  by  the  Executors  than  by  the 

Htd£.  Heir  at  Law.  As  to  what  is  required  to  raise  what  is  called 
a  necessary  implication.  Courts  are  now  more  strict ;  and 
there  is  nothing  in  this  Case  strong  enough  necessarily  to 
imply  a  Power  in  the  Executors  to  sell  the  Real  Estate. 
In  Patton  r.  Randall  (a),  the  words  were  ''  the  whde 
Land  and  Houses,  together  with  the  Furniture  and 
contents  of  the  Cellar,  shall  be  sold/^  These  words  are 
much  stronger  than  anything  in  the  present  Will; 
because  the  direction  to  sell  the  Furniture  along  with 
the  Houses,  iniplied  that  they  should  be  sold  at  the  same 
time ;  and,  as  the  Furniture  must  have  been  sold  by  the 
Executor,  it  was  to  be  implied  that  he  should  sell  the 
House  also;  yet  the  Master  of  the  Rolls  held  that 
the  Executor  had  not,  in  that  Case,  power  to  sell  the 
Real  Estate.  No  doubt  convenience  is  always  in  favour 
of  such  a  Power  being  exercised  by  the  Executor;  but 
no  Argument  can  be  derived  from  that.  The  Argument, 
that  in  order  to  distribute  the  Fund  produced  by  the 
Sale  it  must  be  all  in  the  hands  of  one  Person,  would 
apply  to  every  Case  of  this  kind  ;  yet  it  is  not  allowed 
to  prevail.  Even  where  there  is  a  Devise  to  a  Trustee 
to  sell,  and  a  different  Person  is  appointed  Executor,  if 
the  Trustee  should  die,  the  Heir  of  the  Trustee  must  sell, 
and  the  Executor  cannot  exercise  the  Power.  Here  the 
Testator  has  omitted  to  say  by  whom  the  Power  of  Sale 
is  to  be  exercised ;  and,  therefore,  the  Heir  at  Law,  being 
the  Person  on  whom  the  legal  Estate  is  devolved  by  the 
Law,  is  the  Party  to  exercise  the  Power,  and  must  jda 
in  the  Conveyance. 

(a)  1  Jac&  Walk.  189. 
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Where  there  is  a  general  direction  to  sell,  but  it  is  not 
stated  by  whom  the  Sale  is  to  be  made,  there,  if  the 
Produce  of  the  Sale  is  to  be  appUed  by  the  Executors,  in 
the  execution  of  their  office,  a  Power  to  sell  will  be 
impUed  to  the  Executors. 

Here  the  Produce  of  the  Sale  is  to  be  confounded  with 
^e  Personal  Property,  which  must  necessarily  be  divided 
1>y  the  Executors;  and,  by  the  Rule  which  I  have 
stated,  a  Power  to  sell  is  therefore  implied  to  the  Exe- 
cutors. 

Exceptions  over-ruled.. 


241 


Mr.  Home,  and  Mr.  Bottler,  for  the  Plaintiffs,  were  ig^r. 

stopped  by  the  Court.  * * 

Ttldbk 
The  Vice-Chancellor  : —  t?. 


Htdb. 
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1835.  ., 

14th  Mardi. 

^ , — -^ 

Mortgagee. 
Coits. 

Where  a  Le- 
gacy 18  charged 
upon  Land> 
and  the  price  of 
the  Lana  is 
insufficient  to 
pay  the  Legacy, 
a  Mortgagee  of 
the  Devisee  of 
the  Land  shall 
not  be  allowed 
his  Costs  in  a 
Suit  against 
him,  and  the 
Devisee  for 
payment  of  the 
L^^cy. 


SHACKLETON  v.  SHACKLETON. 

IHIS  was  a  Bill  by  a  Legatee,  whose  Legacy 
charged  upon  Land,  to  have  the  Legacy  raised  b 
Sale.    Tlie  Devisee  of  the  Land  charged  with  the  Leg 
had  mortgaged  it  before  the  Bill  was  filed,  and 
Mortgagee  was  necessarily  made  a  Party  to  the  Suit 

It  appeared  upon  the  Master'^  Report,  aflker  a  I 
made  before  him,  that  the  Purchase-money  would  no 
sufficient  to  pay  the  Legacy  in  full. 

The  Cause  now  came  on  to  be  heard  for  further 
rections,  and  the  Vice-chancellor  refused  to  give 
Mortgagee  his  Costs  out  of  the  Price,  stating  that 
Legatee  was  not  to  be  put  to  Expense  by  the  impiti 
conduct  of  the  Devisee,  or  the  folly  of  his  Mortgage 


14th  March. 

Practice* 

Production  of 

Instruments. 

Production 
of  an  Instru- 
ment in  the 
PhuntiflTs  pos- 
session ordered 


JONES  V.  LEWIS. 

1  HE  Bill  was  filed  for  the  specific  performance  o: 
Agreement,  alleged  to  have  been  made  by  Rees  P 
deceased,  on  the  Plaintiff's  Marriage  vnth  one  of 
Daughters,  for  the  conveyance  of  an  Estate  to  the  PI 
tiff,  but  which,  by  a  Will  made  subsequent  to  the  < 
of  the  alleged  Agreement,  he  had  devised  to  the 
fendants. 


upon  Motion, 

supported  by 

Affidavit  that  the  Defendant  believed  tlic  Instrument  to  be  forged, 

and  that  he  could  not  fully  answer  tlie  Bill  before  he  inspected  it. 
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Hie  Defendants  now  moved  that  the  Plaintiff  mi^t, 
within  a  week,  leave  the  Agreement  in  the  hands  of  his 
Clerk  in  Court,  for  their  inspection,  and  that  they 
might  have  three  weeks  further  time  to  answer,  after 
miq)ecting  the  Agreement. 

This  Motion  was  supported  by  an  Affidavit  made  by 

the  Defendants,  one  of  whom  was  a  Daughter  of  the 

Testator  and  had  lived  with  him,  in  which  diey  deposed 

that  they  had  never  heard,  and  did  not  believe  that  the 

Testator  had  ever  entered  into  any  such  Agreement :  that 

they  believed  it  to  be  a  Forgery ;  and  that  they  were 

wmUe  fully  to  answer  the  Bill,  without,  first  of  all,  being 

J>ermitted  to  have  an  inspection  of  the  Agreement. 

* 

Mr.  Lynch,  in  support  of  the  Motion,  relied  on  The 
^rincess  of  Wales  v.  The  Earl  of  Liverpool  (a). 

•*  ■• 

Mr.  Home,  contri,  said  that  the  ^ase  cited  was  an 

Inception  to  the  general  rules  of  the  Court ;  and  that  a 

arty  could  not  be  compelled  to  give  a  discovery  without 

.ving  an  opportunity  of  stating,  at  the  same  time,  his 

Case  upon  the  Record. 


The  Vice-Chan  CELLOR : — 

The  doctrine  that  the  Plaintiff-  must  produce  loi  Jn- 

^Mrument  stated  in  his  Bill,  previous  to  the  Defendant's 

^mswering  the  Bill,  where  it  is  plainly  necessary  t(>  enable' 

^tte  Defendant  to  make  a  full  defence,  is  recc^ii&ed  in 

-^he  Case  of  The  Princess  of  Wales  v.  The  Earl  of 

Jjverpool,  and  had  been  previously  kdd  down  in  Tkt 

JPractical  Register  (6),  and  is  obviously  required  by  the 

^rst  principles  of  Justice 

(a)  1  Swan.  114.  (b)  See  p.  161. 
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The  Affidavit  filed  upon  this  application,  where  it  is 
sworn  that  the  Instrument  is  beUeyed  to  be  forged,  esta- 
Jones         blishes  the  necessity  in  the  present  Case. 

Vm 

Lswis. 

Take  the  Order  that  the  Defendants  have  a  fortnight's 

time  to  answer  after  the  Plaintiff  shall  have  left  the 

Agreement  in  the  hands  of  his  Clerk  in  Court. 


14th  March ; 
ist  June.  HARTLEY  v.  RUSSELL. 


»  u  f 


Champerijf.       L  HIS  was  a  Suit  for  the  specific  performance  of  an 

Wh^aCre.  Agreement, 
ditor  who  had 
instituted  Pro-        The  Bill  was  filed  on  the  7th  of  August  1 824,  and  stated 

SdS^*iJ*^  that,  on  the  12th  of  February  1824,  the  Defendant  JosAiia 
■gainst  Ms  Russell  filed  his  Bill  in  this  Court  against  the  Defendant 

Debtor  enters  James  Collins,  a  Solicitor  of  the  Court,  setting  forth  that 
ment  withthe  ^^  ^^  years  181 1  and  1812  he,  Russell,  was  extensively 
Debtor  to  aban-  engaged  in  the  sale  and  purchase  of  Estates;  and  that, 
dc^uose  lYo-  jj^  ^g  beginning  of  the  year  1812,  he  had  occasion  to 
give  up  his  Se-   borrow  the  Sum  of  1,000/.,  and  applied  to  the  Defendant 

curities,  in  con-  CoUins  who  agreed  to  lend  him  that  Sum  upon  the  Se- 
sideration  of  the  «     •-.  1         ■•*•  t«     « 

Debtor  giving     cunty  of  a  Mortgage ;  that  a  Mortgage  was  accordmgly 

him  a  Lien  on  prepared  for  securing  repayment  of  1,000/.  and  Interest 
^ han!^  *f  ^^  certain  Estates,  and  that  Collins  charged  55 /.  for  the 
another  Cre-       Expenses  of  preparing  the  Mortgage  Deed,  and  150/.  as 

ditor,  with  i^g  Commission  for  lendine  the  Money;  and,  instead  of 

autfaonty  to  sue  ° 

such  other  Creditor  and  agreeing  to  use  his  best  endeavours  to  assist  in 
adjusting  his  Accounts  with  die  holder  of  the  Securities,  and  in  reco- 
vering his  Securities :  Held  that  the  Agreement  does  not  amount  to 
Champerty,  but  would  have  done  so  if  it  had  stipulated  that  the 
Creditor  should  maint^'n  the  proceedings  instituted  by  the  Debtor 
against  the  holder  of  the  Securities,  in  consideration  of  the  Profits 
to  be  derived  by  the  Debtor  from  the  Suit. 
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iNtying  the  1,000/.  to  Russell,  paid  him  only  795/.»  being 
irhat  lemained  after  deducting  th^se  charges ;  that  after- 
rmrdfl,  in  the  same  year,  Russell  wanted  to  borrow  the 
drtlier  Sum  of  600  2.,  and  again  applied  to  Collins,  who 
£;reed  to  lend  it  upon  the  Security  of  another  Mort- 
;age,  and,  accordingly,  prepared  a  mortgage-deed  for 
bat  purpose  4  and,  after  deducting  the  Sum  of  33/.  for 
he  Expenses  of  preparing  this  Deed,  and  90/.  as  hui 
lammission  for  lending  this  further  Sum,  paid  over  to 
luMsell  the  Sum  of  477  /.  only,  instead  of  600/.,  and  took 
he  Mortgage  to  secure  repayment  of  600/.  and  Interest 
t  five  per  cent;  that  Russell  employed  and  consulted 
rith  Collins  as  his  confidential  Solicitor,  and  that  various 
ecuoiary  transactions  afterwards  took  place  between 
hem  by  discounting  Bills  and  by  Collins  lending  him 
if  oney,  and  that,  from  time  to  time.  Securities  were 
ikcn  by  Collins  for  the  Sums  in  which  Russell  was  so 
adebted  to  him,  and  that  Annuities  were  also  granted 
<f  RtisseU  to  Collins,  and  that,  in  the  Accounts  made  up 
rom  time  to  time  by  Collins  of  the  transactions  between 
hem,  there  were  many  improper  chaiges,  and  many 
lams  paid  by  Russell  for  which  no  credit  was  given, 
ndthat  the  Accounts  were  made  with  improper  rests, 
e  as  to  charge  Compound  Interest  against  Russell; 
hat  in  1817  a  Commission  of  Bankrupt  was  awarded 
j^ainst  Russell,  and  that  CoUimvrw^  a  Mortgagee,  under 
be  Tarious  Securities  already  mentioned,  at  the  time  of 
he  Bankruptcy,  and  alleged  that  large  Sums  were  due 
0  him,  but  never  attempted  to  prove  any  Debt  undcp 
he  Commission ;  that,  soon  after  Russell  had  obtained 
lia  Certificate  under  the  Commission,  he  entered  into  aa 
kgmement  with  his  Assignees  to  take  upon  himself  the 
Settlement  of  all  his  Accounts  with  Collins,  and  the 
IVaugnees  agreed  to  convey  to  him  all  bia^  Equity  of  Re- 
Vot.  II.  S 
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demption  imder  the  various  Mortgages  which  heihftd 
executed  to  Russell,  and  this  Agreement  was  autho^ 
rized  by  the  Creditors  at  a  Meeting  called  for  the  par* 
pose,  and  Deeds  were  executed  by  which  the  Agreement 
was  carried  into  e^ect,  and  that  Russell  was  thus  enti^ 
tied  to  any  Balance  which  might>  upon  a  just  Settlement 
of  Accounts,  appear  to  be  due  from  him  to  Collin$  at  the 
time  of  the  Bankruptcy ;  that  Collins  k^ew  of  this  Agrees 
ment  and  adopted  it^  and  carried  on  and  coQtiniied  hi^ 
Transactions  and  Accounts  with  Russell  as  if  he  had  ncit 
become  a  Bankrupt,  and,  in  1821,  1822  and  i823>  delU 
yered  to  Russell  various  Statements  of  Account  and  Bill» 
of  Costs  containing  exorbitant  and  improper  charges,  biat 
that  they  were  not  signed ;  and  praying-  that  CoUiH$ 
might  be  decreed  to  deliver  in,  and  sign,  proper  Billft 
of  Costs ;  that  such  BiUs  might  be  taxed,  and  that  an 
account  might  be  taken  of  fJl  .the  dealings  and  trans- 
actions between  Russell  and  Collins,  and  that  Ru$Melt 
might  be  let  in  to  redeem  the  mortgaged  estates  upon 
payment  of  what  should  be  found  due  on  taking  the 
Accounts. 


The  present  Bill  then  stated  that,  on  the  I0th  of 
February  1824,  which  was  only  four  days  after  the  first 
Bill  was  filed,  the  Plaintiff  James  Hartley,  entered  intc> 
the  following  Agreement  with  the  Defendant,  RtuselU 


**  Whereas  the  said  James  Russell  is  and  stands  in^ 
debted  to  the  said  .7.  Hartley,  in  the  Sum  of  250/.  fol^ 
Money  lent  and  advanced  by  said  J,  Hartley  to  and 
for  the  use  of  said  J.  Russell,  together  with  Interest 
thereon  from  the  23d  day  of  March  1823,  and  Oflbts^ 
and,  as  a  Security  for  the  repayn^ent  thereof,  the  said 
J.  Russell  Sind^^so  Edward  Wildes  signed  an  Under- 
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fl&Ing  to  execute  to  the  said  J.  Hartley  a  Transfer  of't  x%z^. 

nortgage-debt  due  to  them  on  an  Estate  at  Maidstone ;     '        •        * 

-maA  whereas  the  said  J.  Russell  h  indebted  to  the  said       Hastlbt 

J'm  Hartley  in  the  further  Sum  of  250/.  on  a  Bill  of      Rcaiau:. 

Exchange  dated  the  20th  of  December  1822,  drawn  by 

llie  said  J.  Russell  upon  and  accepted  by  one  J.  Hopgaod, 

mad  payable  three  months  after  date,  together  with 

Interest  thereon  firom  the  23d  day  of  March  1823  and 

<y08t8,  which  said  Bill^  of  Exchange  the  said  /.  Hartley 

%aih  proved  under  a  Commission  of  Bankrupt  issued 

^igiiinrt  the  said  J.  Hopgood,  but  no  Dividend  Iiath  been 

vecclved  under  the  said  Commission ;  and  whereas  the 

^Mdd  J.  Hartley  hath  commenced  Proceedings  Ht  Law 

^igainst  th6  sud  /,  Russell  to  compel  Payment  of  the 

%swo  several  Sums  of  250  /.  and  250  /. ;  and  hath  also 

nstitaled  a  Suit  in  Equity  against  the  said  J.  Russell 

^md'JEdward  Wildes  to  compel  a  specific  performance  of 

luB  said  Undertaking,  and  the  same  are  now  pending; 

msid  whereas  the  said  J.  Russell  hath,  for  many  years 

iptsty  had  variouflf'  dealings  and  transactions  with  James 

^U>Bms,  of  SpitaUsquare  in  the  County  of  Middleser, 

SSdicitor,  and,  in  the  course  of  such  dealings  and  trans- 

^Mstions,  the  said  /.  Collins  hath  advanced  to  the  said 

J.  Russell  divers  sums  of  Money,  for  securing  which 

^Che  said  J.  Russell  hath,  froln  time  to  time,  deposited 

'^rith  the  said  /.  Collins  various  Deeds  and  other  Secu- 

^ties  to  a  large  amount,  end,  in  the  course  of  such 

dealings  and  transactions  as  aforesaid,  the  said  J.  Collins 

Ihath  acted  as  the  Attorney  and  Solicitor  of  the  said 

<«/•  Russell,  and  the  said  /.  Collins  hath  made  out  and 

^divered  to  the  said  J.  Russell  several  Bills  of  Fees 

^nd  Disbursements  for  a  large  amount,  which  the  said 

^.  Russell  conceives,  to  be  extravagant  and  overcharged^ 

mnA  the  said  J.' Collins  hath  commenced  Proceedings  at 

8  a 


18a/;. 

»  Ml  ly  ■  Ud 

Haetlxt 

r. 
R0S8KLL. 


CASES  IN  CHANCERY; 

Saw  against  the  said  J.  Russell,  to  recover  the'  aOegb^ 
Balance  of  his  Account;  and  whereas  the  sitid  X  RusteU 
hath  requested  thie  said  J.  Hartky  fo  institute  Proceed- 
ings against  the  said  J,  Collim  for  an  account  of  4ile 
various  dealings  aud  transactions  betweai  them,  and  ^ 
the  deUvery  to  the  said  J.  Russell  of  the  various  Dedb 
and  Securities  in  the  possession  o(  the  said  J.  ColUm^ 
and  to  tax  his  several  Bills  o{  Costs  ;  and  whereas  Hkt 
said  J.  Russell  hath  requested  the  said  J.  Hartky  io 
relinquish  his  claim  on  the  mortgage-debt  secured  tai 
the  Estate  at  Maidstone,  and  to  deliver  up  the  Tide 
Deeds  thereto  to  the  said  E.  Wildes^  and  to  susj^ad  mB 
further  Proceedings  at  Law  and  in  Equity  in  respi^ 
of  the  said  two  several  Sums  of  250  if.  and  250/^  and^ 
in  consideration  thereof,  the  said  J.  Rftssell  hBfh  priH 
posed  to  execute  such  Deed  or  Inisti^ment  as  nay  btf 
deemed  necessary  to  give  to  the  said  J.  Hartl^l^ak 
effectual  Lien  on  the  several  Securities  how  in  th6  hands 
of  the  said  James  Collins,  for  the  securing  to  the  aaiA 
/.  Hartley  the  payment  of  the  said  two  several  Suu^  of 
250/.  aifd  250/.,  together  with  Interest  or  Costs  ^ni  w 
to  accumulate  thereon,  which  he  the  said  J.  Hartley 
hath  consented  and  agreed  to  do,  and  to  Uberate  the 
said  J.  Russell  from  custody  in  respect  of  the  aaiA 
Actions :  Now  these  presents  witness  that,  for  thi  Con^ 
siderations  hereinbefore  mentioned,  the  said  J.  RusmO 
doth,  for  himself,  his  Heirs,  ExecutoYs  and  AdfmnuH 
trators,  hereby  covenant,  promise  and  agree  with  the 
said  J.  Hartley,  in  manner  following,  (that  is  to  say)  that 
he  the  said  J.  Russell,  his  Heirs,  Executors  and  Admi-. 
nisttators  shall  and  will,  when  hereunto  requiiied,  e^te- 
cute  to  the  said  J.  Hartley,  such  further  Deed  or  lAstra^ 
ment,  as  may  be  deemed  necessary  or  requisite,  for  giving 
effect  to  the  Lien  on  the  Securities  now  in  the  hands'  of 
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ihi  taid  J«  CdUn$  for  securing  to  the  said  J.  Hartley 
tiM^yiiieiits  of  the  said  two  several  Sums  of  250  i.  and 
'  d^i»,  together  with  all  Interest  due  and  to  accrue  due 
thereon,  and  all  Costs  and  Charges  and  Expen^^  in- 
«iimd  or  to  be  incurred  in  respect  thereof:  And  the  said 
J.  Rmssell  doth  hereby  further  covenant,  promise  and 
«igiee  with  the  said  J.  Hartley,  that  he  the  sfdd  J.  Rustell 
«haU  int  nor  will  impede  or  obstruct  the  said  J.  Harlky 
in  taxing  the  Btll»  of  Costs^  and  obtaining  and  balancing 
"tin  Aoeonnts  of  the  said  J.  Collins,  nor  shall  not  nor 
"will  ezeeate  any  Release  to  the  said  /.  Collins,  nor  .do 
ly  other  act  whatsoever  to  prevent  the  said  J.  Hartley 
piocufing  the  Securities  now  in  the  possession  of 
Mbm  Hud  J.  Collins,  but  shall  and  will  use  his  best 
endeavours  to  assist  the  said  J.  Hartley  to  adjusting  and 
Iwilancing  the  Account  of  the  said  J  Collins,  and  obtaining 
^he  Secnrities  in  his  hands :  And,  for  the  consideration 
lereinbefore  contained  on  the  part  of  the  said  J.  BMssell, 
%be  said  J.  Hartley  doth  hereby  agrcf^  to  sign  a  Dis- 
charge to  the  said  Actions :  And  it  i»  hereby  further 
^agreed,  between  the  said  Parties  hereto,  that  all  Divi- 
dends or  sums  of  Money  which  may  be  receive^  under 
the  Commission  of  Bankrupt  against  J.  Uopgood  shall 
%e  aooonnted  for  by  the  said  J.  Hartley  with  the  said 
^.  BMSselli  And  lastly,  for  the  performance  of  this 
.Agreement  on  the  part  and  behalf  of  the  said  J.  Russell, 
lie  the  said  /•  Russell  doth  hereby  bind  himself,  his 
Heirs,  Executors  and  Administrators  unto  the  said 
<^.  Hartley,  his  Executors,  Administrators  and  Assigns 
in  the  penal  Sum  of  600/." 
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^  The  Bill  then  stated  that  tlie  Plaintiffhad,  in  all  respects, 
performed  the  Agreement  on  his  part ;  but  that  Russell' 
liad  colluded  with  Collins  for  .the  purpobe  of  depriving 
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the  Plaintiff  of  the  benefit  of  the  Agreement;  and 
Russell  intended  to  dismiss  his  Bill  against  CoUim 
to  release  the  Equity  of  Redemption  of  the  yarioHB  ] 
gages^  and  to  impede  and  obstruct  the  Plaintiff  in  t 
Collm^s  Bills  of  Costs,  and  in  the  settlement  c 
Accounts :  And  it  prayed  that  the  Agreement  hd 
ilussell  and  the  Plaintiff  might  be  decreed  to  be  q 
cally  performed,  and  that  the  Plaintiff  might  b^  dc 
to  be  entitled,  under  the  Agreement,  to  the  ben 
the  Suit  instituted  by  Russell  against  ColHnSp  wb£ 
•both  Russell  and  ColUm  might  be  restrained  by  hqm 
from  dismissing  the  Bill  in  that  Suit,  and  frdoi 
luting  any  Releases  or  Deeds  contrary  to  the  A 
ment  between  Russell  and  the  Plaintiff,  and&r  p 
relief. 


To  this  Bill  the  Defendants  Russell  and  CoIIm 
in  general  Demurrers. 

Mr.  Pemberton,  in  support  of  the  Demurreri  > 

• 

The  Agreement  of  which  the  Plaintiff  seeks  to 
a  specific  performance,  is  such  as  cannot  be  counten: 
or  acted  upon  by  the  Court.  Any  Agreement  to  3 
tain  a  Suit  for  the  sake  of  benefits  to  the  Atton 
prosecuting  the  Suit,  is  illegal.  Wood  v.  Downes(c 
Case  in  which  an  Agreement  of  the  same  naton 
held  to  be  void,  and  was  decreed  to  be  cancelled. 


Mr.  Wakefield,  for  the  Bill  :— 

Unless  the  Court  is  prepared  to  hold  that  an  E 
of  Redemption  cannot  be  assigned,  or  that  a  Part} 
files  a  Bill  to  redeem  a  Mortgage  is  thereby  rcstr 

(«)  18  Vc8»  120. 
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Irora  treating  aay  further  lacumbrance  on  the  Equity  of 
'Redemption,  th^  Plaintiff  must  be  held  to  be  legally  en* 
titled,  to  the  specific  p^ormaoce  of  the  Agreement  set 
forth  in  the  Bill.  The  Mortgages  were  taken  for  Advan- 
ces firom  time  to  time  for  nominal  Sums,  but  subject  to 
sa  Account  of  the  Sums  actually  advanced.  It  would 
1)6  a  new  doctrine  to  hold  that,  because  the  Mortgages 
aie  of  that  nature,  the  Mor^agor  cannot  deal  with  the 
£qiiily  of  Redemption.  Even  if  the  Mortgagea  were 
^^ismious,  the  Mortgagor  is  still  equally  entitled  to  the 
licanefit  of  his  Equity  of  Redemption,  and  can  have  the 
lenefit  of  it  by  filing  his  Bill  to  have  the  usurious  de- 
mand cut  down* 

Mr.  Pemberton,  in  Reply : — 

This  is  not  at  all  a  simple  Bill  to  redeem.  The  object 
«f  the  first  Suit  is  to  have  Accounts  opened,  and  to  have 
Transactions  rescinded  on  the  ground  of  Usury.  The 
Agreement  is  to  give  to  Hartley  the  benefit  of  prosecuting 
that  Suit.  The  Plaintiff  in  a  Suit  may  give  an  Assign- 
ment of  the  Rights  for  which  he  sues,  and  leave  the 
Assignee  to  prosecute  those  Rights.  But  this  is  an 
Agoeement  which  gives  a  right  to  prosecute  one  particular 
Suity  and  to  continue  a  Litigation  the  Expenses  of  which 
are  to  be  defrayed  out  of  the  Fund.  It  is  all  one  Agree- 
ment ;  and,  if  not  good  in  every  part  of  it,  it  must  fail 
altogether.  So  far  as  it  gives  the  right  to  prosecute  that 
Suit  it  savours  of  Champerty,  and  is  illegal.^ 

The  Vice-Chancellor  : — 

The  Agreement  in  question  recites  that  Russell,  being 
indebted  to  Hartley  in  two  Sums  of  250/.  each  and 
Interest,  secured  in  manner  therein  mentioned,  and  that 
Hartley  having  instituted  Proceedings,  both  at  Law  and 
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in  Equity^  Co  enforce  the  payment  of  the  Monies  due  tn 
him.  it  had  been  agreed  between  Harf/sy  and  lUMtU 
that  Hartkjf  should  give  up  his  present  Securities^  aod 
should  abandon  his  Proceedings  at  Law  and  in  Eqiuty, 
in  consideration  that  Russell  would  give  him  an  effiK^> 
tual  Lien  on  the  several  Securities  of  Russell  which  wete 
in  the  hands  of  Collins ;  and  it  is  recited  that  RummM 
had  requested  Hartley  to  institute  Proceedings. against 
Collins  for  an  Account  of  the  various  Dealings  ^  and 
Transactions  between  Russell  and  Collins  and  for  tlie 
delivery  to  Russell  of  the  various  Deeds  and  SecoriitM 
in  the  hands  of  Collins,  and  for  the  Taxation  d  his 
Costs ;  and  Russell  then  covenants  that  he  will,  wboi 
required  by  Hartley,  execute  such  further  instrumend^  tts 
he  shall  think  necessary  for  giving  full  effect  to  his  Heu, 
on  the  Securities  in  the  hands  of  Collins,  VLnd  that. he 
will  not  impede  or  obstruct  Hartley  in  taxing  CoUiMsfn 
Co^ts^or  in  settling  his  Accounts,  or  in  doing  any  other 
act  for  obtaining  the  Securities  from  Collins,  but  will 
use  his  best  endeavours  and  assist  Hartley  in  settling 
Cd//iWs  Accounts  and  in  procuring. his  Securities. 


There  is  here»  therefore,  no  bargain,  or  colour  of 
bargain,  that  Hartley  shall  maintain  the  Suit  instituted 
by  Russell  against  Collins  in  consideration  of  sharing  in 
the  Profits  to  be  derived  to  Russell  from  the  succesa  of 
that  Suit,  which  is  essential  to  constitute  Champerty. 
It  is,  in  effect,  nothing  more  than  an  Agreement  .1^ 
Russell  to  assign  to  Hartley  his  Equity  of  Redemptioa 
in  the  Securities  held  by  Collim,  in  exchange  for  tho 
prior  Securities  which  Hartley  had  held.  The  Covenant 
that  Russell  would  not  impede  or  obstruct  Hartley  in 
the  taxation  of  Colljns's  Costs,  and  in  the  settlement  of 
Collins's  Accounts,  and  tlie  recital  that  Russell  had  riet* 
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qnfested  Hartky  to  cany  on  Proceedings  against  Collins, 
import  the  intention  of  the  Parties  that  Hartley  should 
have  authority  to  act  against  Collins  as  the  Attorney 
and  in  the  name  of  RusselL  But  this  is  a  legal  and 
common  Provision  in  the  case  of  the  Assignment  of  a 
Debt  or  Security. 

'    The  specific  Relief  sought  by  this  •  Bill  is  however 

extremely  singular;  that  Russell  shall  not  dismiss  his 

Sill  against  Collins  and  that  neither  Russell  nor  Collins 

shall  do  any  act  in  contravention  of  the  Agreement  be- 

^-tivieen  Hartley  and  Russell.     The  Plaintiff  ought,  as 

"^Assignee  of  the  Equity  of  Redemption  of  the  Securities 

of  Russell  in  the  hands  of  Collins,  to  have  prayed  the 

^JicGounts   of  all    Transactions   between    Rusull   and 

~  ColHns,  and  a  Redemption  by  the  Plaintiff  upon  pay- 

yaokt  of  what  should  be  due  in  case  Russell  should  not 

"pay  to  the  Plaintiff  the  amount  of  what  was  due  to  him 

-Aom  Russell. 

But  the  question  upon  Demurrer  is,  not  whether  the 
Plaintiff  is  entitled  to  all  the  reUcf  prayed,  but  whether, 
upon  the  Case  made  by  the  Bill,  he  may,  under  the 
Prayer  for  general  Relief,  be  entitled  to  some  Relief. 
These  Demurrers  must  therefore  be  over-ruled. 
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1835. 

18th  and  i9tb 

■    ^^''^r  .  GILBERT  V.  WETHERELL. 

Advancement. 
Release  of  Debt.  TliOMAS   WETHERELL  died  intestate,  lea^ving: 

A  Father       the  Plaintiff  Mary  the  Wife  of  P.  Gilbert y  and  the  De- 
lent  a  sum  of     fendants,  Charle$  and  Thomas  Wetherell  his  three  dul- 

Son  to  enable     ^^^^  ^^^  ^"^X  ^^^  ^^  '^'^^     "^^^^  ^^^^  ^'^^  institttted 
him  to  engage    for  the  Administration  of  his  Estate*, 
in  Trade,  and 
took  his  Pro- 
missory Note  By  the  Decree  made  at  the  hearing  of  the  Cause  it 

for  it;  and  ^^s  referred  to  the  Master  to  inquire  whether  tl^ 
suaded  his  Son  Ii^testate  made  any  Advancements  to  his  Children^  and 
to  continue  the  under  what  circumstances  they  were  made,  with  liber^ 
Trade  against    ^  ^^^  special  tarcumstances  and  to  make  a  separate: 

tion,  whereby     Report, 
the  Son  suffered  . 

The  Father  on        '^^  fdlowiiig  facts  appeared  by  the  Examinatioiui- 

his  death-bed      taken  before  the  Master,  under  the  Decree.    In  Novem- 

caused  the  Pro-  ^     ^^        ^     Intestate  lent  the  Defendant  Thomas 

missory  Note  ^* 

to  be  burned,     Wetherell  10,000/.  to  assist  him  in  forming  a  Partner- 

and  died  in-  gj^jp  '^^  ^jjg  business  of  a  Sugar-refiner,  and  took  his- 
that  the  'burn-  Promissory  Note  for  the  repayment  of  that  Sum  on  de- 
ing  of  the  Note  niand.  Thomas  Wetherell,  from  time  to  time,  paid  varums 
E  ^  to  R  -  ^^^"^'  amounting  altogether  to  3,538/.,  in  reduction  of 
lease  of  the  the  10,000/.  On  the  3i6t  of  December  181 1,  he  signed 
Debl,  and  that  an  Account  which  stated  a  balance  of  9,128/.  7«.  6rf- 
remained  due  ^  ^  ^^^  ^^^  (tova,  him  to  the  Intestate.  In  the  year 
upon  it  was  ar.  1812,  owing  to  heavy  Losses  which  he  had  sustained 
to  thTson^"      ^^  ^  separate  Trade  carried  on  by  him,  he  was  obliged 

to  stop  payment,  and,  to  prevent  a  Commission  of  Bank, 
rupt  being  sued  out  against  him,  assigned  over  all  his 
Stock  in  Trade  and  other  convertible  Property  for  the 
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benefit  of  his  Creditors,  on  their  agreeing  to  give  him. 
time  for  the  liquidation  of  their  various  Demanda*  A 
great  part  of  the  Stock  in  Trade  thus  assigned,  con- 
sisted of  Sugars  which,  from  the  then  state  of  the 
Market,  could  not  be  sold  but  at  very  great  disadvan* 
tage;  but  it  was  hoped  that  sufficient  time  would  be 
given  to  have  it  advantageously  disposed '  of.  Before^ 
however,  a  favourable  change  took  place  in  the  Maikets, 
life  Creditors  became  so  urgent  for  the  immediate  conver- 
sion of  the  Property  into  Money,  that,  in  order  to  avoid 
the  Loss  which  an  immediate  Sale  would  have  occar 
siOfied,  4he  Intestate,  to  relieve  his  Son,  made  ^aa  ar- 
taigement  with  the  Creditors,  by  which  he  accqprted 
BiBs  of  Exchange  tor  the  full  payment  of  their  several 
Debts,  with  Interest,  by  four  Instalments;  and  the 
wMe  of  the  Sugar  and  other  Property  of  the  Son  was 
transferred  and  delivered  over  to  the  Father.  The  whole 
Property  thus  transferred  to  the  Intestate,  was  sold 
Bnder  the  most  favourable  -circumstances  which'  the 
situation  of  the  Parties  admitted  of;  but,  instead  of  any 
Surplus  remaining  to  go  in  diminution  of  the  Debt  due 

• 

to  file  Intestate  himself,  he  remained  greatly  in  advance, 
0n  account  of  the  Payments  made  by  him  to  the 
OrefUtors. 


Guuixar 
V0 

WjETBUtUL. 


On  the  12th  of  March  1814,  whidi  was  about  ten 
flays  previous  to  his  death,  and  during  his  last  illness, 
the  Intestate  desired  his  Daughter,  the  Plaintiff  Mary 
Gilbert,  who  was  in  attendance  upon  him,  to  bring  him 
his  Pdcket-Book;  which  she  accordingly  did.  The 
Intestate  then  took  the  Promissory  Note  for  10,000/.  out 
of  the  Pocket-Book,  and  put  it  into  the  hands  of  Mrs. 
Gilbert,  and  desired  her  to  bum  ity  which  she  immedi- 
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V 1825.         ^^ty  ^^d  '^  ^^"^  Intestate's  presence.  When  it  was  bumt^ 

'— "^^ '     the  Intestate  said,  **  Now  ^Bumms  owes  me  1 1 ,000/.? 

Gilbert 

WstHftRBLJU       Thomas  Wethereli,  in  his  Examination  before  the 

Master,  stated  that  it  was  in  consequence  of  the  urgent 
desire  of  the  Intestate  that  he  had  engaged  in  the  busi-^ 
ness  of  a  Sugar-refinery  and  that^  in  August  1809, 
finding  |hat  it  was  a  losing  concern,  he  became  desired^ 
of  retiring  from  it ;  but  thcrt;  the  Intestate  uiged  him  to 
continue  it ;  that,,  at  the  earnest-  desire  and  intreaty  of 
the  Intestate^  and  to  hi»  own  manifest  disadvantage^ 
he,  after  much  hesitation,  continued  the  Business,  and 
sustained  such  heavy  Losses  in  it,  that,  in  November 
1 8 1 1 ,  his  share  of  the  Losses  exceeded  the  amount  which 
remained  due  in  respect  of  the  Promissory  Note  for . 
10,000/^  He  alsa  stated  that  the  Intestate,  whenjie 
took  a  Transfer  of  all  his  Stock  in  Trade,  agreed.  to>  take 
the  Surplus  (if  any)  after  payment  of  all  the  othet 
Creditors,  in  discharge  of  the  Debt  due  to  himself;  and 
that  this  arrangement  was  always  looked  upon,  and 
spoken  of  by  the  Intestate  as  an  extinguishment,  or, 
satisfaction  of  the  Debt  due  to  him;  that  the  burning  oC 
the  Promissory  Note  on  his  death-bed  was  Evidence  that 
he  considered  it  satisfied;  and  that  the  Intestate,  at 
various  times,  in  conversations  with  different  persons, 
acknowledged  that  the  Examinant's  Losses  in  Trade 
were  owing  to  his  (the  Intestate's)  fault  and  obstinacy, 
as  he  would  have  the  Examinant  persist  in  continuing 
the  Trade,  contrary  to  his  own  inclination;  but  that  the 
Examinant  should  not  be  a  sufierer.  Several  Witnesses 
examined  in  the  Cause  on  behalf  of  the  Examinant, 
{)roved  that  the  Intestate  had  used  some  such  expres-. 
sion's  in  conyersatipn.  ' 
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^  The  Master,  hy  his  separate  Repoit»  stated  that  the 
^^kdntiffs  had  brought  in  a  charge  against  the  Defendant 
Tkomoi  Wethenll,  by  which  they  charged  that  he  had  6«i'»e»f 
^i^e^eived  from  the  Intestate,  his  Father,  in  his  life-time,  WsTUBftBLt. 
tK^ml  sums  of  Money  by  way  of  Advancement,  and 
that,  on  the  si'St  of  December  1811,  the  Defendant 
Thoma$  Wetherell  signed  an  Account,  by  which  it  ap- 
pe^Lred  that  the  Sum  of  g,i^8/.  75.  6d.  was  then  due 
irom  him  to  the  Intestate;  but  the  Master  reported 
that  this  Sum  of  9,128/.  ys.  6d*,  or  any  part  of  it,  was 
not  an  Advancement  by  the  Intestate  to  the  Defendant 
7l%amas  Wetherell,  within  the  22  &  23  Charles  2,  c.  19. 

_  • 

ISxceptions  were  taken  to  this  Report:  but,  when  they 
eame  on  to  be  argued,  the  Master  had  not  made  his 
general  Report ;  and,  on  its  being  suggested  that  the 
'Master,  dibugh  he  had  not  reported  the  Sum  of 
g,lM/.  7«.  6  J.  to  be  an  Advancement,  might  report  it 
to  be 'a  Debt  due  from  the  Defendant  ITtomas  Wetherell 
to  the  Intestate's  Estate,  the  Exceptions  were  ordered 
to  stand  over  until  the  Master  should  have  made  his 
general  Report. 

The  Master  did  not,  by  his  general  Report,  state  this 
•Sum  to  be  a  Debt ;  and  Exceptions  were  also  taken  to 
the  general  Report. 

The  Exceptions  to  the  Master*^  Reports  now  came  on 
^  be  argued. 

.  Mr.  Sugden,  and  Mr.  Stuart,  for  the  Plaintiffs,  and 
Mr.  Home,  and  Mr.  Garratt,  for  the  Defendant  Charles 
Wetherell,  in  support  of  the  Exceptions,  insisted  that 
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1825;  ^^  10,000/.,  or  what  remained  unpaid' in  respect  0^  it, 

'        ""    I    '     must  be  considered,  either  as  an  Advancement  bjp  thfe 

GiLBRRT       Intestate  to  the  Defendant  Thomas   Wetherell,  or  tiB 

WRTifERBLt.    ^  Deht  due  from  Thomas  Wetherell  to  the  Intestate's 

Estate ;  that  the  burning  of  the  Promissory  Note  did 
not  amount  in  Law  to  a  Release  of  the  Debt;  that»  w 

r 

to  the  Losses  in  the  Sugar-refining  Business,  the  Inteth 
tate  did  not  mean  to  consider  them  as  affecting  the  Debt 
due  to  him ;'  because  the  Account  stated  in  NoTembtir 
1 81 1 ,  by  which  the  Balance  of  g,i  28 1.  js,6  d.  appeared 
in  favour  of  the  Intestate,  was  stated  after  those  Losses 
had  occurred;  that,  there  having  been  not  only  no 
surplus  remaining  towards  payment  of  the  Debt  to  the 
Intestate  after  he  had  paid  the  other  Creditors  out  of  his 
own  Monies,  but  an  increase  of  the  Debt  due  to.him^ 
it  was  impossible  to  consider  the  Transfer  of  the  Stock 
in  Trade  to  him  as  a  satisfaction  of  the  Debt ;  and  that» 
if  the  burning  of  the  Note  could  be  held  to  amount  ill 
Equity  tcra  Release  of  the  Debt,  it  must  then  be  con- 
sidered to  be  an  Advancement. 

Mr.  Heald,  and  Mr.  Roupell,  for  the  Defendant 
Thomas  Wetherell,  insisted  that  the  whole  transaction 
and  the  expressions  used  by  the  Intestate*  showed  that 
he  considered  the  Debt  as  satisfied,  and  not  chargeablef, 
in  any  shape,  against  Thomas  Wetherell ;  and  therefoie» 
that  the  Master  had  rightly  reported  that  it  was  neither 
a  Debt  nor  an  Advancement. 

The  Vice-Chancellor  said  he  must  hold  that  the  cir- 
cumstances under  which  the  Note  had  been  destroyed 
amounted  to  an  equitable  Release  of  the  Debt;  but  that 
the  Sum  of  9,1 28  /.  7  s.  6  d.,  the  Balance  which  appeared 
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due,  in  respect  of  the  Sum  for  which  the  Note  was  given 
by  the  Account  stated  in  December  1811,  was  to  be 
considered  as  an  Advancement. 

The  Decree  allowed  those  Exceptions  which  pro- 
ceeded on  the  ground  that  the  9^128/.  75.  6d.  had  not 
been  reported  an  Advancement ;  referred  it  to  the  Master 
to  take  an  Account  of  what  was  due  from  Thomas 
WethereU  to  the  Intestate  at  his  death,  and  directed  him 
to  take  the  Balance  of  9,128/.  75.  Qd.  on  the  stated 
Account,  as  part  of  the  Debt ;  and  declared  that  the 
aqiount  of  the  Debt  at  the  Testator's  death  was  an 
Advancement  to  the  Defendant  Thomas  WetherelL 
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1825. 


GiLBBRT' 

V. 

WeTHERKUm 


In  this  Case  the  Plaintiffs  examined  the  Defendant, 
Thomas   WethereU,  on  Interrogatories  in  the  Master*s 

m 

Office ;  but  declined  to  read  his  Examination ;  and,  at 
the  hearing  of  the  Exceptions,  objected  to  his  Examina- 
tion being  read,  as  it  had  not  been  used  by  them  in  the 
Master*^  Office. 

7^  Vice-chancellor,  after  communicating  with  the 
Master,  stated  that  by  the  practice  of  tlieir  Offices  this 
Examination  was  Evidence  before  the  Master  u])on  the 
Matter  referred  to  him,  and  might  be  read  by  the  Master, 
although  the  Party  'who  exhibited  Uie  Interrogatories 
declined  to  use  it.  His  Honor  therefore  allowed  the 
Defendant  Thomas  WetherelCs  Examination  to  be  read. 


Evidence. 

If  a  Party  in 
a  Cause  exa- 
mine another 
Party  before    - 
the  Master^  this 
Examination 
may  be  read  by 
tlie  Master  as 
Evidence  upon 
the  matter  re- 
ferred to  liim, 
although  the 
Party  who  exa- 
mined declined 
to  use  it  before 
the  Master. 
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s8tii  March. 


Deed. 

Seduction. 

Turpis  Con* 

tractus. 


A  Bond  for  se- 
curing a  Pro- 
vision for  a  Wo- 
man who  had 
been  seduced 
by  the  Obligor, 
andforherChil- 
drentffiven  after 
cohabitation 
determined,  is 
goody  notwkh- 
atanding  the 
Obligor  was 
roamed  when 
Che  connection 
commenced. 


KNYE  V.  MOORE. 

1  HIS  Case  was  first  brought  before  the  Court  upon 
Demurrer;  and  is  reported  ante  i  vol.  61.  The  Bill 
was  afterwards  amended,  and  the  Cause  now  came<xi  to 
be  heard  upon  Bill  and  Answer.  It  appeared  that  the 
Deed  alluded  to  in  the  former  Report  was  a  Bond,  which 
the  Defendant  executed  to  T.  IL  his  confidential  Soli- 
citor, for  securing  100/.  per  annum  to  the  Plaintiff 
Sophia  Knye,  for  her  Life,  if  she  should  survive  the 
Defendant,  and  500  /.  to  each  of  her  Children,  on  their 
attaining  the  age  of  twenty-one,  with  Interest  in  the 
mean  time.  Two  of  the  Children  having  afiierwardp 
died,  the  Defendant  got  possession  of  the  Bond,  and 
destroyed  it ;  and  then  executed  another  Bond  to  2'.  H. 
by  which  he  reduced  the  Mother's  Annuity  to  50/.,  but 

* 

made  the  same  Provision  for  the  Children  as  befoie. 


The  Mother  having  aften\'ards  refu^  to'  comply 
with  a  request,  made  to  her  on  the  Defendant's  behalf, 
to  leave  the  place  in  which  she  had  resided  ever  since 
she  had  quitted  the  Cottage,  and  to  remove  to  a  greater 
distance  from  the  Defendant's  House,  the  Defendant 
obliterated  so  much  of  the  last  Bond  as  related  to  her 
Annuity. 

The  object  of  the  amended  Bill  was  to  compel  the 
Defendant  to  execute  another  Bond  to  the  same  tenor 
as  the  first,  or  at  least  as  the  second. 


The  Answer  asserted  that  the  first  Bond  was  executed 
during  the   cohabitation,    and  before  any  separation 


CAI^BS   IN  CHANCERY;  361 

mm  mb  Plaintiff  Sophia  Kmft  and  the  Defendant         <8S5; 
m  dontemjdation.  w.— vi*-** 

Bhffs 

Ifr*  Sugden,  and  Mr.    Spurrier,  for  the  Plaintiff,        M()0E&» 
mented  strongly  upon  the  ccmdoct  of  the  Defendant 
eked  Cary  v.  Stafford  (a),  and  Atkins  v.  Farr  (b).  -. 

Mr.  Lovat,  and  Mr.  Stinton,  for  the  Defendant: — 

;  has  been  said^  for  the  Plaintiff^  that  this  is  a  Case 
rhioh  the  Defendant  was  bouad  to  make  a  Provision 
ii6  Mother  and  Children.  Undoubtedly  he  was  bound 
BQwide  for  the  Mother,  by  moral  obligation,  and  for 
Children,  by  Law.    But  this  is  not  thecase  of  a  Pro- 
W  jto.  be  enforced  in  a  Court  of  Equity.    There  i^ 
Wig  executory  here.    No  Agreement  is  recited;  but 
A,  ve  Bonds  actually  executed.  The  first  Bond  must 
pirt  out  of  the  question,  and  the  Argument  con- 
d  to  the  second  only.    No  doubt,  if  a  Bond  is  given 
ptit  cohabitation,  it  will  be  enforded  in  a  Court  /oi 
r;  «id,  if  the  Obligor  gets  possession  of  and  destroys 
Sfoifcy  will  enforce  the  giving  of  a  new  one.     But 
cinnunstance  of  the  Defendant  being  a  married  Man 
U9t  the  Case  entirely  different.    There  is  not  a  sin^e 
inoe.of  relief  being  given,  either  at  Law  or  in  Equity* 
n  one,  of  the  Parties  was  a  married  Man.  Th^  Cases 
1  by  the  Plaintiff's  Counsel  are  not  disputed ;  but 
Ml  aot  appear  that  any  one  of  the  Parties  in  tbose 
ef  was  married.    With  respect  to  the  second  Bond 
ce  18  no  doubt  that  it  was  given  after  the  cohabitation 
,  ceased.    But  on  that  point.  Priest  v.  Parrot  (c)  is 
elusive.    If  this  Bcmd  is  bad  as  to  the  Mother,  it.is 
I  as  to  the  Children ;  for  there  is  no  Case  in  which 


(aV  Amb.  520.  (Ji)  l  Atk.  3^. 

\t)  9  Yes.  160 ;  and  see  Beit's  Supplement^  313. 

Vou  II.  T 
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a  Deed  whiok  is  bad  in  pert  can  be  good  fyf  t^  pnr 
mainder.  Suppose  a  Bond  was  givea  for  seeuriog  ifi9^» 
to  A.  if  she  committed  Murder,  and  tosecureaProyirion 
for  the  natural  Children  of  the  Obligor  by  A. ;  such  a 
Bimd  could  not  be  enforced.  If  then  this  Bond  is  bid 
as  to  the  Mother,  it  cannot  be  enforced  as  to  die  ChildieB. 
Under  these  circumstances,  and  upon  the  authority  of 
Prieit  V.  Parrot,  this  Bill  must  be  dismissed. 

Mr.  Sugden,  in  reply : — 

The  whdeof  the  Argument  for  the  Plaintiff  rests  upon 
Pries^  v«  Parrai.  Now  if  there  ever  was  a  Case,  in 
which  a  Court  of  Equity  would  refuse  rdief,  it  wai 
that  Case.  It  was  quite  clear  that  the  Provision  waafor 
<)ontinued  cohabitation.  Lord  Hardmche  says»  **  VOlmtk 
a  Man  takes  and  keeps  a  Mistress  under  tiie  nose  of  Jris 
Wtfe,  who  theroupon  leaves  her  Husband>  thatiaaaflh 
a  crime  as  stares  evny  cxie  in  the  face;  and  that  Ji 
this  Case.''  It  is  foiriy  dedudUe  fhtt  the  Judg^Mt 
that  the  Defendant,  before  the  separaticm,  msida  fkk 
SettleBft«[it,  in  order  to  induce  the  Plaintiff  to  ocmtkuli 
to  live  with  him.  In  no  other  Case  has  the  ciromii- 
stance  of  the  Man  being  married  been  brought  aader 
•the  consideration  of  the  Court.  In  Lord  AfmamiMu 
Case  the  Dates  follow  each  other  so  dosdy,  that  it  is 
probable  that  he  was  married.  In  the  House  of  Loi4s 
it  is  treated  as  a  valid  transaction,  if  the  Deed  was 
properly  executed.  The  Defendant  in  this  Case  was 
bomid  to  make  a  Provision  for  this  Woman,  and  he 
wad  bound  by  legal  obligation  to  provide  for  the  Childrai. 
If  the  Mother  of  illegitimate  Children  is  unprovided  for, 
this  Court  will  give  the  Provisicm  for  the  Children  to  the 
Mother.  Supposing  this  Bond  had  been  given  during 
cohabitation^  it  woujd  have  b^  legal  as  to  the  Chikfaan; 


After  this  Case  had  been  argued,  the  Vice-chancellor 
refened  to  the  ei^try,  in  the  Registrar's  'Book,  of  the 

tff)  M&Uyi  t.  Leake,  8  T.  R.  411. 

(/>  SetCt^herir.  Hnky,  8 T.  R.  396;  thvme$r.  HsUeji 
tTMnt»  \Hl  Wr^sht  v.  Wilier,  s  Omir.:  i^xk^i 
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fn;  if  he  had  abandned  Hum,  the  Law  wotdd  ha;fi 

donprilMl  him  to  pnmde  for  them.     Ha  donkl  not 

eSeetaally  provide  for  the  Children,  nnless  he  provided         KMb 

for  the  Mother,  under  whom  they  were  to  be  brought  up ;        IfdMA. 

and  it  makes  a  material  distinction  whare  the  ProTision 

ia  not  to  tid^e  plaoe  until  his  death,  because  he  Qod^t 

leare  the  Mother  what  he  pleased.  The  Plainti£&  do  not 

ask  a  Court  of  Equity  to  give  them  the  Money  due  on 

the  Bond;  but,  as  there  was  a  Bond  actually  executed, 

depoaited  with  a  third  Person  and  declared  to  be  a  Dead 

lawainnig  with  that  Person  in  Trust,  this  Bill  is  to  com^ 

pel  the  Defendant  to  place  the  Plaintiffs  in  the  same 

sitaatioo  as  they  stood  in  befbre  he  destroyed  that  Deed : 

tnd  whelhw  the  new  Deed  can  or  cannot  be  recovered 

lipot,wSl  be  a  question  hereafter  to  be  decided  inaCourl. 

tNfeM  of  Law  or  of  Equity •   It  has  been  decided  at  Lsi# 

tibM  a  Bead  sMiy  be  good  in  part,  and  bad  in  part  ^>* 

Them  Ae  Stit«te  declared  the  Deed  bad;  but  it  wti^ 

dsdMed  good  lis  td  paH;  and^  thei:e{(GA!e,  the  first  Bosid^ 

if  «uld  as  to  the  Mother,  was  good  as  to  the  ChildML 

Tlftn^  as  to  thsf  second  Bond.    The  canceUHtion  of  the 

ftnt  waa  a  good  ooHsidemtion  for  the  second;  for  Ibe 

gattuig  rid  of  ais  infirm  Security  has  often  been  held  to 

he  4  Kood  omsideration  for  a  valid  one  (/) ;  and,  as  the 

cohabitation  had  ceased  at  the  date  of  this  second  Bond, 

it  is  dear  that  it  is  good,  both  at  Law  and  in  Equity. 

IVitil  t.  Po^To^  has  nothing  to  do  with  the  Case,  because 

theve  the  Security  was  given  during  the  cohabitation. 
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Cause  of  the-  Marehkmess  of  Atmanddle  v.  Harrii,  aoid 
to  the  Record  of  Priest  y.  Parrot ;  and  now  deUvend 

Judgment  as  follows :  . 

■l 

Upon  reference  to  the  Record  itself,  m  Priest  v.  Par^ 
38th  March,    rot,  it  does  not  appear,  either  upon  the  Pleadings,  (Mr  in 

the  Depositions,  whether  the  Security  in  that  Case  was 
given  during  the  cohabitation  of  the  Parties,  or  after 
the  cohabitation  determined ;  and  it  does  not,  therefore, 
necessarily  follow  that  the  Judgment  in  that  Case  did  pro- 
ceed upon  the  distinction,  which  the  Reporter  attributes 
to  Lord  Hardwieke,  between  the  ca^e  of  an  unmarried 
and  a  married  Man.  It  is  further  to  be  observed  that, 
upon  reference  to  the  Registrar's  Book  in  the  Case  of 
Afmandak  Y.Harris,  it  does  not  appear  whether  Lord 
Amumdak  was  or  not  a  married  Man  at  the  time  of  hisr 
cohabitation  with  Miss  Harris ;  and  it  seems  manifest 
that  such  circumstance  formed  no  ingredient,  either  pi 
the  Argument  or  the  Judgment.  In  the  Case  of  Priest  ▼: 
Parrot,  Lord  Hardwieke  is  not  reported  to  have  said  diat 
there  can  in  Equity  be  a  different  principle  upon  this 
subject  from  that  which  prevails  at  Law;  and  he  is  made 
to  give,  as  a  reason  for  refusing  relief  there,  that  an 
Action  could  not  be  maintained  upon  such  a  Bond  mt 
Law. 

I  think  it,  therefore,  the  proper  course  in  this  Cause  to 
sendaCaseto  aCourtofLaw  for  its  opinion  upon  the  point, 
whether  the  circumstance  of  the  Defendant's  being.a  mar- 
ried Man  at  the  titne  of  cohabitation  with  the  Plaintifl^ 
does^  or  not,  form  a  good  ground  of  defence  at  Law  to  an 
Action  upon  such  a  Bond.  By  stating  the  Bond  to  have 
be^i  given  for  an  immediate  Annuity,  and  not  for  an 
Annuity  to  commence  at  the  death  of  Uie  Defiuidant,  and 
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by  stating  the-Annuity  to  be  in  arrear/  there  will  be  no 

di^^eolty  in  obtaining  the  opinion  of  a  Court-dT  Law 

upon  the  point.    Let  a  Case  be  stated,  therefore,  for  the         Km 

0{ttnion  of  the  Court  of  Common  Pleas  accordingly ;  and        Moom. 

reserve  the  consideration  of  further  directions  and  of 

Costs  imtil  such  opinion  is  obtained. 


OCKLESTONE  v.  BENSON.  14&  April. 

i8t  June. 

1  HIS  was  a  Bill  for  an  Account  by  the  Assignees  of  a  Banknmt 
Bankrupt  against  an  alleged.  Debtor.  The  Defendant  P/SMctt^. 
put  in  the  following  Plea:—  To'iTBfllby 

Assiffneesof  a 
**  That  by  the  Statute  made  and  passed  in  the  fifth  year  Bankrupt 

of  the  reign  of  his  Majesty  King  Geo.  2,  intituled.  An  Act  ^^'t  p£^ 
to  prevent  the  committing  of  Frauds  by  Bankrupts  (a),  it  is  that  the  Suit 
provided  that  no  Suit  in  Equity  shall  be  commenced  by  ^*^"S?^^?**J' 
any  Assignee  or  Assignees  without  the  consent  of  the  consent  of  the 
major  part  in  Value  of  the  Creditors  of  such  Bankrupt  Creditors  at  a 
who  shall  be  present  at  a  Meetihg  of  the  Creditor  pur-  ^fjjf \^ 
soant  to  Notice  to  be  given  in  the  London  Gazette  for  that  5  Geo.  s,  c  90 , 
purpose :   And  this  Defendant  doth  aver  that  the  said  ■•  ^f^^"^**  "^" 
Bill  was  filed  by  the  Plaintiffs,  as  the  Assignees  of  the 
Estate  and  Effects  of  the  said  Bankrupt  Uiomas  Cassidjf, 
without  the  consent  of  the  major  part  in  VAue  of  the 
Creditors  of  the  said  Bankrupt  present  at  a  Meeting  of 
4ie  Creditors  punuant  to  Notice  given  in  the  London 
(^flo^e  for  that  purpose:  Andthis  Defendant  doth  therqe 

fore  plead  the  matters  aforesaid,  See." 

■  .    ■         -  '  •      '       ■ 

(tf)  C.30,  S.38.  .  t 
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^^5*  Mf  •  Ltmmdes,  in  support  of  the  Plea :— - 

It  is  but  TeaBonable  that  the  Assignees  should,  in  dW 
outset,  have  the  sanction  of  the  Creditors.  JBr  p&rtc 
BuBOM.  Whikkurch  (a)  decided  that  the  Creditors  cannot  give  ft 
valid,  general  authority  to  Assignees  to  institute  Siut8» 
but  that  there  must  be  a  Meeting  to  tanetioii  each  Suit. 
Wilkins  V.  Fry  (b).  There  is,  indeed,  a  Case,  Eranl^n 
V.  Fem(c)  in  BamardistorCB  Reports,  (a  book  of  no 
authority),  in  which  it  is  stated  that  any  Creditor  may; 
of  his  own  authority,  institute  a  Suit  at  the  peril  oi  Costs- 
Mr.  Pembertoh,  for  the  Bill : — 

The  Case  otFranklyn  v.  Fern  is  good  Law,  and  pro- 
ceeds on  the  principles  laid  down  in  Elmslie  v.  Macaa^ 
^y  (^>  &i^d  other  Cases,  where  there  is  collusion  between 
the  Assignees  and  the  Debtor.  In  a  Case  of  Godfrey  v. 
Langham  in  this  Court  in  July  1822,  which  is  no(  le- 
ported,  the  very  point  now  in  question  was  decided,  by 
overriding  a  Demurrer  which  was  put  in  on  the  giqnnd 
that  the  consent  of  the  Creditors  to  the  Suit  was  not 
alleged  in  the  Bill  pursuant  to  the  stat.  1  Geo.  4,  c^  1  ifli 

8.11. 


This  Case  stood  fiir  Judgment;  the  Vice'ChancdIor 
wishing  to  ascertain  whether  he  had  any  Note  of  the 
Case  of  Godfrey  y.  Lamghdnu 

T^.  Vice-chancellor  : — 

I  do  not  ftod,  by  any  printed  Report,  that  this  point 
has  ever  been  decided.  It  is  said  Ihat  it  waa  in  some 
measare  touched  upon  in  a  Case  before  me  of  Godf^My 

(^2  1  AtL  90.  (b)  1  Mer.  944. 

(«t  Barnard.  3a  .{i)  3  Bro.  C«  C.  6m« 
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ir^Jdmgkam,  but  I  have  no  Note  of  that  Case.  If  the 
Oraditenea  are  not  bound  by  the  leeult  of  a  Suit  which  is 
commeQced  by  the  Assignees  without  the  consent  of  the 
Oreditais,  then  it  is  not  fit  that  the  Defisndant  should  be 
fvzed  by  a  Suit  which,  at  the  pkaaore  of  the  Creditore, 
nsa;y  be  to  him  firuitless.  And,  if  the  Creditors  aie  bound 
hf  suoh  a  Suit,  then  it  is  fit  that  a  Plea  should  be  fa^ 
TOwed  ^diich  is  in  furtherance  of  the  purposes  of  the 
Statute* 

Plea  allowed. 


267. 

OCKXJBSMVB 

Bnson^ 


m^ 


it" 


GRAY  V.  CHAPLIN. 


15th  end  37th 
April. 


J  HB  Act  of  Parliament  under  which  the  Louth  Navi^       Pleading, 
fltion  was  made,  authorized  the  Commissioners  ap-.     One  of  the 

for  putting  the  Act  into  execution  to  borrow  Stoeholders  of 
on  the  Security  of  the  Tolls ;  and  enacted  that,  tiileA  to  file  a 
hen  the  Money  so  borrowed,  or  a  competent  part  of  it;  Bill  on  behalf 

hould  be  paid  off,  the  Commissioners  should  reduce  the  Sf  *^^[^ 
-. «  1  ,   t     ^  ^  the  other  Share- 

oils  ;  and  empowered  the  Commissioners,  trom  time  to  holders,  to  set 

!,  to  lease  the  Tolls  for  any  term  not  exceeding  seven  ^^  •^  Agree- 

ment  made  by 

the  Coiniiils«* 

sioners  of  the 

On  the  27th  of  October  1777,  an  Order  or  Agreement  ^awl  contrary 
entered  into  between  a  certain  number  of  the  then  sionsof  the  Act 
Commissioners,  and  Charles  Chaplin,  who  was  under  which  the 
Muma&£  one  of  the  Commissioners,  which,  aflerrecitmg  „mjg.  because 

^       public  Notice  had  been  given  by  Advertisement^  whaterer  bene- 
fits may  be  re- 
senred  to  the 
Shardholders  by  the  Agreement,  they  must  all  be  considered  as  being 
iotttrested  in  hanag  m  dvections  of  the  A0i  coi^>lied  with. 
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1835.         pursuant  to  the  directions  of  the  Act,  that  a  Meetmg^ 

"  would  be  held  for  the  purpose  of  letting  the  Tolls^*  lai 

'^^^         that  no  one  appeared  to  take  the  same,  and  that,  ata 

CBiiPUN.       subsequent  Meeting,    Mr.  ChapUn    had  proposed  to 

advance  jbJI  the  Money  necessary  for  the  Repairs  of  the 
River,  and  to  keep  the  same  in  good  Repair,  subjectto 
the  order  and  directions  of  the  Commissioners  for  the 
lime  being,  and  to  keep  down  the  Interest  on  aU  tlie 
^Money  borrowed,  by  paying  to  every  Subscriber  Intctfwi 
at  five  per  cent,  and  to  pay  all  Officers'  Salaries  and  all 
other  Expenses  attending  the  Works,  provided  the  Com- 
missioners would  invest  him  with  proper  powers,  and 
assign  to  him  the  benefit  of  the  Tolls  for  a  torm  of  nifiety- 
nine  years,  and  agree  to  join  with  him  in  obtaining  an 
Act  of  Patiiement,  at  his  Expense,  confirming  the  Agvee- 
ment,  whenever  thereunto  by  him  required,  and  that  such 
Proposal  was  approved  of  and  accepted  by  the  greatest 
part  of  the  Subscribers  at  the  Meeting,  and  had  since 
been  approved  of  by  all  other  the  Subscribers,  except 
three  persons  particularly  named :  it  was  thereby  ordered 
and  agreed,  for  the  good  of  the  Navigation,  and  aa  the 

• 

only  n^ethod  for  raising  the  Money  necessary  to  put  the 
same  into  proper  and  effectual  Repair,  that  the  Canal  or 
Cut  and  the  Navigation  thereof,  with  all  the  Tolls  arinng 
from  the  same,  shoukL  be  vested  in  Mr.  Chaplin  for  a  teim 
of  ninety-nine  years,  to  commence  from  the  24th  of  June 
then  last;  and  Mr.  Chaplin  agreed  to  accept  the  Tnurt, 
and  do  all  the  Works  which  should  be  ordered  to  be  done 
by  the  Commissioners  for  the  support  of  the  Navigatieiii  ^ 
and  to  pay  the  Interest  of  the  Money  borrowed  at  five 
per  cent,  with  Officers'  Salaries,  &c.  8ic. :  and  it  was. 
iPurther  ordered  that  seven  of  the  Commissioners  shouki 
'  be  appointed  to  enter  into  an  Agreement  with  Mr. 
Chaplin  to.carry  the  Order  into  execution. 


h:^ 
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•  A  Memorandum  of  this  Order  or  Agreement  was 
entered  in  the  Proceedings  of  the  Commissionfars :  hat 
no  more  formal  Agreement  or  Lease  was  made;  nor  was  Gsat. 
any  Act  of  Pariiament  obtained  to  confirm  it  Bat,  CBAniir« 
nnder  this  Order  or  Agreanent,  Mr.  Chaplin  was  put 
into  receipt  of  the  Tolls;  and  he  and  his  Representatives 
had:evOT  since  been  in  the  rec^pt  of  them. 

• 

:  The  Bill  was  filed  by  two  Shareholders  of  the  Naviga- 
tion, on  behalf  of  themselves  and  all  the  other  Share- 
}iQlderB  except  the  Defendants.  The  Defendants  were 
all  the  acting  Commissioners  under  the  Act,  and  the 
Personal  Representatives  of  Mr.  Charles  Chaplin,  one  of 
whom  happened  4o  be  also  a  Commissioner.  It  alleged 
that  the  Income  of  the  Tolls  greatly  exceeded  all  the 
Payments  which  were  to  be  made  under  the  Agreement; 
and  <^ontended  that  the  Surplus  ought  to  have  been  ap- 
plied in  discharging  the  Principal  Sums  which  had  been 
lent  to  the  Commissioners,  whereby  the  Tolls  would  have 
been  reduced,  and  the  Public  might  have  had  the  benefit 
of  the  Canal,  either  without  Toll,  or  at  m<»re  reasonable 
and  reduced  rate;  instead  pf  theur  being  kept  up,  as 
they  had  been,  at  the  highest  rate  allowed  by. the  Act ; 
and  it  prayed  that  the  Agreement  might  be  declared  to 
be  v(Hd  as  an  absolute  Assignment,  and  to  stand  as  a 
Security  only  for  payment  of  the  Interest  of  the  loo/. 
Shares,  and  the  Expenses  of  the  Canal,  and  then  of  the 
Principal  of  the  Shares :  that  an  Account  might  be 
taken  of  the  Tolls  received  by  Mr.  Chaplim  and  his  Re- 
presentatives, and  of  the  Sums  expended  by  them<  in 
paying  the  Interest  of  •the  Shares,a]id  repairing  the  Camd; 
and  that  the  Balance  might  be  paid  over  to  a  persgn  to 
•be  appointed  by  the  Court;  and  that  a  Receiver  npght 
be  app(Hnted  to  collect  the  Tolls*    .  


OttAT 
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Td  atm  Bill  a  general  Demiuier  wa«  filed  l]|f  |ffr. 
W^Chf^^Ut^  who  was  made  a  Defiandant  aa  one  of  ik^ 
aeting  Commiettoiieni. 


I 


Mr*  Fme,  in  support  of  the  Demurrer 

1.  The  Phiutiffi^  aie  not  competent  to  sustain  a  Snifc 
in  the  form  adopted  ^  for  they  and  the  other  persoaa  on 
whose  behalf  the  Suit  is  instituted  have  not  a  common 
Interest;  The  Bill  states  that  an  Arrangement  was 
made  with  Mr.  Chaplin  in  the  3rear  1777,  by  which  tfie 
Shareholders  became  entitled  to  receive  Interest  at" 
5 1,  per  cent  upon  each  100/.  Share.  If  every  Share^' 
holder  were  to  take  his  Shares  into  the  Market^  he 
would  be  able  to  Obtain  100/.  for  each  Share.  If  the 
Plaintifib  succeed,  he  would  not  be  able  to  get  more; 
and/thereibre,  this  Suit  cannot  be  advantageous  to  the- 
other  Shareholders  on  whose  behalf  it  is  instituted^ 

9.  This  Agreement  was  originally  a  fair  one,  and. 
binding  on  all  the  persons  who  were  Parties  to  it   Th^eo 
Plaintiffs  were,  in  fact.  Parties  to  the  Agreement,  be- 
cause they  are  Holders  of  Shares  which  were  tlven  in 
existence.    As  they  do  not  state  that  they  claim  undec 
any  one  of  the  three  Shareholders  who  opposed  the 
entering  into  the  Agreement,  it  is  fair  to  infer  that  they 
claim  under  some  of  those  who  assented  to  it.    Bu^ 
if  they  had  not  claimed  under  those  who  were  originaUy 
Parties  to  this  Agreement,  they  are  bound  by  acqides^ 
cence,  and  are  not  now  at  liberty  to  say  they  will  g^  rid 
of  the  Agreement.    There  is  no  pretenee  thiougfaout  the 
BiH  that  the  faotcf  on  which  they  found  their  claim  har^ 
eome  lately  to  their  knowledge :  and,  if  that  were  the 
cas^  thi^  are  bound  by  the  knowledge  of  the  penoiit 
under  whom  they  claim. 
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9.  Suppose  these  Ptfdntiffii  ate  entitled  to  iue,  Hieir  |g|^ 

lig^  ott^t  to  be  eiifi)rced  at  Law.  The  ComimtaioDani  ^' 

Wt  ttfider  public  authority;  and  the  proper  mode  to  ^^^ 
oompel  them  to  do  thmr  duty  is  by  Mandamus. 

Mr.  Hari,  Mv^Sug^m,  and  Mr*  EontpeUp  in  support 
...       oftbePitt^^ 

The  Commissionen  had  no  authority  to  demise  these 
IbBa  fivr  a  longer  term  than  seven  years.  There  is  no 
fSBfision  in  this  Agreement  for  paying  off  the  Principal 
ef'the  Bums  borrowed;  but  the  Rent  reserved  is  only 
snflieient  to  pay  Interest  upon  the  Bums  due  at  5  J.  p«r 
cent^  The  Bill  is  founded  on  the  right  of  the  Plaintifib 
to  have  the  Trusts  of  the  Act  carried  into  execution, 
and  they  have  a  right  to  use  the  Names  of  the  other 
Sbafdiplders  for  that  purpose;  for  it  is  not  in  their 
power  to  say  that  they  are  content  with  the  Commis- 
ffjivirars  being  guilty  of  a  breach  of  duty.  The  fair  in*- 
faence  is  that  every  one  of  the  Shareholders  is  in- 
terested in  having  the  Trusts  performed.  This  Agreement 
is  not  a  beneficial  one  to  the  Shareholders ;  for  if  Capital 
vme  locked  up  for  half  a  century,  it  might  now  pro- 
dace  more  than  5  /.  per  cent.  Besides,  considering  the 
ivieus  events  that  may  take  place  in  that  time,  who 
1B(||I  ten  that  the  value  of  Money  may  not  be  greatly 
itKreased.  Several  of  the  Commissioners  are  stated  to 
li^ve  Altered  into  the  Agreement ;  but  it  is  not  s^d  that 
mxff  of  them  executed  it  except  the  two  mentioned  in 
tius  Bill.  The  Coihmissioners  are  merely  individuals 
MHied  in  the  Act.  If  they  decline  to  execute  the  Trusts, 
li^  remiedy  must  be  in  Equity.  A  Mandamuf  would 
liot  be  effectual ;  for  it  could  not  compel  the  taking  of 
the  Accounts,  or  the  carrying  of  the  Trusts  into  execu- 
tion.   The  Bill  does  not  impose  on  the  other  Share- 
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Iioldeni  the  necessity  of  taking  the  benefit  of  ihe  Siiit. 
They  aie  at  liberty  to  come  in  and  take  the  benefit  of  the 
^"^^^         Decree,  or  not,  as  they  think  proper.    In  a  Greditor^^ 
OsAPLn*      ^^^  ^i^ii^  ^f  ibsm  might  wish  to  have  the  Administn^ 

tion  of  the  Assets  delayed,  but  the  Court  would  not 
listen  to  any  applicatioii  of  that  nature.  By -the  Me- 
morandum it  appears  that  the  Parties  were  consciooB 
that  they  were  doii^  an  illegal  act;  for  it  contains  a 
stipulation  for  an.  application  to  Parliament  to  coeBsm 
the  Agreement.  No  such  applicatiim  was  ever  liuute. 
Acts  of  Parliament  of  this  nature  are  ccmsidered  as  a 
apecies  of  contract  between  the  Public  and  the  Under- 
takers of  the  Work.    Attomey^General  v.  Brown  (a). 

ITie  Vice-Chancellor  :— ' 

In  order  to  enable  a  Plaintiff  to  sue  on  behalf  of  himr 
Self  and  all  others  who  stand  in  the  same  relation  with 
him  to  the  subject  of  the  Suit,  it  must  appear  that  tbe 
belief  sought  by  him  is  in  its  nature  beneficial  to  all 
those  whom  he  undertakes  to  represent.  The  several 
persons  who  advanced  Monies  upon  the  Credit  of  thei^ 
Tolls,  must  be  taken  to  have  advanced  such  Monies  in 
the  confidence  that  the  powers  of  management  of  the 
Tolls,  which  were  vested  in  the  Commissioners,  would 
be  duly  exercised  according  to  the  directions  of  the  Act; 
and  a  Bill  which  has  for  its  object  the  due  exercisis  df 
those  powers  and  to  avoid  a  breach  of  Trust,  must  be 
intended  to  be  in  its  nature  beneficial  to  every  Shar^ 
holder.  I  am  of  opinion,  therefore,  that  the  Plaintift 
were  entitled  to .  file  this  Bill  on  behalf  of  themselves 
and  all  other  tbe  Shareholders  who  were  not  Bd- 
fendants.  -^ 

(a)  I  Swan.  365. 
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It  is  next  argaed  that  the  Plaintiffs  are  not  aitiHed 
to  object  to  this  Agreooient,  because  the  persons  who  at 
llie  time  of  the  Agreooient  were  possessed  of  the  Shares 
which  they  now  hold,  were  Parties  to  this  Agreement. 
TUsfect  does  not  appear  upon  the  Bill.    The  only  refe- 
xsDce  to  it  is  by  recital  in  the  Agreement;  and  the 
ncitAl  in  the  Agreementy  if  it  were  precise,  is  not  equi- 
.  ifakntto  an  av^ment  of  the  fact.    But  the  recital  does 
not  import  that  all  the  Shareholders,  except  the  three 
persons  named,  w&e  Parties  to  the  Agreement.     It 
states  that  Mr.  Chaplin's  proposal  had  been  accepted 
and  approved  by  the  greatest  part  of  the  Subscribers 
present  at  the  Meeting,  and  had  since  been  accepted 
and  mpproved  of  by  all  other  the  Subscriben.     This 
iOHiy  well  mean  all  other  the  Subscribers  not  present  at 
die  Meeting.    The  Agreement  in  question  would  not, 
however,  have  been  warranted  if  erery  Shareholder  had 
been  an  actual  Party  to  it;  because  it  is  not  alone  the 
liiterest  of  the  Shareholders,  but  the  Interest  of  the 
Pfetblic  which  is  affected  by  it.    This  Agreement  renders 
«I1  Reduction  of  the  Rate  of  the  Tolls,  as  well  a^  all  Re- 
duction of  the  Debt,  impossible  for  a  tierm  of  ninety-nine 
Jears,!  whatever  may  be  the   Produce  of  the  Tolls; 
ivhereas  the  Act  of  Parliament  requires  that  the  Ratb  of 
tiiei  Tolls  should  be  reduced  whenever  the  state  of  the 
Jtebt  will  admit  of  it. 

Demurrer  over-ruled. 


fi 
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I5lh  April. 

.MJwid.  THRIN6  V.  EDGAR. 
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K^^flM.  ^^^^  was  a  BUU  filed  by  a  Cieditor  of  Jtorrtte  Am 

PIm  Sjr  Amtner.  dedMwd,  against  her  Heir  at  Law»  Deraees  and  Bn- 

T  ""nnrad*    ^^i^'^*"^  ^  ^  Aceoont  and  Paymeikt  <^  the  Phmltf^ 

toi^sBiUthe  '  i>*t- 
Defendant 

g^J^^I^J^®     The  Defendant  JSd^or^one  of  the  Demeea  and  Emm* 

not  indebted  to  teii>  pat  in  the  following  Plea  and  Answer:—* 
the  Plaintiff  at 

iSo^SiS*       "To  aU  the  Disooveiy  and  Relief  songht  ficom  or 

the  F^Thj  an  {Mrayed  against  this  Defendant,  other  than  and  aaco^ 

Answer  deny,    i^madiof  the  said  Bill  as  seeks  a  DiscoTery  wliethtf 

uur  the  exist* 

^  of  the       Biiv<*s  Atff,  the  Testatrix  m  the  said  BiU  of  CompUu^ 

Dd>t,  and  die  MOned^  was  not,  in  her  lifetime  and  at  die  time  ^  h$i 
h^^^^  <^^  indebted  nnto  the  said  Compkiinant in  1h« flol 
to  have  been  ef  aiftl.  and  apwaids,  or  some  other  and  what-  S«a» 
Hddhd^the  ^  ('^^^  <K^' »^d  I^^^^V  ln^t»  paid  out  and  adtattD^ 
Answer  over-  ^  ^^  to  the  said  Testatrix  to  and  for  her  usOi  and  fay 
ruled  the  Flea,  herorder,  and  on  her  account,  in  her  lifetime^  or  ip  aatl 
An  Answer  to  ^  ^i^^^oie  and  what  manner  and  means,  and  whether  the 
a  Negative  Plea  same  Debt,  or  part  and  how  much  thereof,  and  ^ndiether 

l^d  to  F^     ^  ^^*  ^^  *^"^®  arrear  of  Interest  thereon  or  UfOtL 
m^tUy  some  part  thereof,  doth  not  now  remain  and  is  not  due 

<»argod  as         and  owing  to  the  said  Complainant  from  the  said  Testa* 
Plaintiff's  Title   ^^'^  Estate,  and  as  requires  this  Defendant  to  set  forth 

a  List  and  Schedule  of  all  Books  of  Account,  Accounts* 
Receipts,  Vouchers,  Deeds,  Evidences,  Papers  and 
Writii^  of  or  concerning  or  relating  to  the  herein- 
before mentioned  matters  and  things,  or  any  or  either 
of  them,  or  any  parts  or  part  thereof,  which  are,  or  at 


# 


wag  time  w  timeB  were  in  the  ^pcmBemiaa  or  pewijr  ^        |g|||. 
Ifau  Defendant,  and  TTumas  Dowimg  and  JBIiwiiKi    ' "  ' '  •       ' 
DMwlHv.tvro  other  Defendants  to  the  said  Bin  of  Gem-      Timiio 


or  any  or  either  and  iktich  of  them,  or  any  SiM^iib 
penon  or  persons  for  or  on  account  or  on  behalf  of  thia 
jDefendanty  and  the  said  two  other  Defendants,  or  any 
or  mther  and  whidi  of  them^  and  in  saoh  List  or 
Schednle  to  particularize  and  distinguish  whieh  of  the 
seferal  Books  of  Account,  Accounts,  Receipts,  Vouchers^ 
Deeds,  Evidences,  Papers  and  Writings  are  now  in  the 
possession  or  power  of  this  Defendant,  and  the  said 
two  other  Defendants,  or  any  or  either  and  which  of 
them,  or  any  and  what  person  or  persons  for  or  on  the 
aoconnt  or  behalf  of  this  Defendant,  and  the  said  two 
Qfther  Defendants,  or  any  or  eitiier  and  uriiich  of  them« 
and  to  account  for  the  Residue  of  the  said  several 
Bodks  of  Account,  Accounts,  Reeeiptd,  Vouchers,  Deedsp 
Evidences,  Piqpers  and  Writings,  and^  set  forth  what  is 
become  thereof,  and  where  and  in  whose  possession,  and 
jbr  .wh(»n,  and  for  whose  account  and  behalf  the  same 
nq^ectively  now  are,  and  why,  when,  where  and  to 
whom  and  for  what  this  Defendant  and  the  said  two 
jother  Defendants,  or  any  or  either  and  which  of  them^ 
l«Bt  parted  therewith  respectively,  this  Defendani  doth 
{ilead  in  bar,  and  for  Plea  saith  that  the  said  Marthm 
Myit  was  not,  at  the  time  of  her  death,  indebted  unto 
the  said  Complaiuant  in  the  Sum  of  215/.  and 
upvrards,  or  in  any  other  sum  of  Money  whatever. 
.AU  which  matters  and  things  this  Defendant  doth  aver 
to  be  true,  and  is  ready  to  prove  as  this  Honourable 
CSourt  shaU  award ;  and  he  doth  plead  the  same  in  bar 
to  the  whole  of  the  said  Bill,  except  such  parts  as  afore- 
said ;  and  doth  humbly  demand  the  Judgment  of  this 
honourable  Court,  whether  this  Defendant  ought  to  be 
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xdfif.         compdhd  to  make  any  ftiriher  or  other  Answer  to  sidob 
'       "-  parts  of  the  said  Bill  as  he  hath  pleaded  unto,  andpn^ 

''*•'**  to  be  dismissed  in  respect  thereof,  with  his  Costs  and 
Edoab.  Charges  in  this  behalf  sustained.  And  this  Defen^i 
not  waiving  the-  benefit  of  his  said  Plea,  but  whdly 
ielying  and  insisting  thereon,  and  in  aid  and  support 
thereof,  for  Answer  to  the  remainder  of  the  said  Cmi- 
I^aioanf  s  Bill  not  hereinbefore  pleaded  unto,  or  unto  so 
inuch  thereof  as  this  Defendant  is  advised  it  is  in  any- 
wise material  or  necessary  for  him  to  make  answer  unto, 
answereth  and  saith  that  the  said  Martha  Butt  was 
not,  in  her  lifetime  or  at  the  time  of  her  death,  to  the 
knowledge  or  belief  of  this  Defendant,  indebted  unto 
the  said  Complainant  in  the  Sum  of  215  /.  and  upwards, 
or  any  other  Sum,  for  Gk)ods  sold  and  Money  lent,  paid, 
laid  out  and  advanced  by  him  to  the  said  Martha  Butt 
to  and  for  her  use,  and  by  her  order,  and  on  her  account, 
in  her  lifetime,  or  in  or  by  any  manner  or  means ;  and 
that  this  Defendant  hath  not,  nor  ever  had,  nor  have, 
or  haih;  or  ever  had  the  said  two  other  Defendants, 
Thomas  Dawding  and  Elizabeth  *Dowding,  or  either  of 
them,  to  the  knowledge  or  belief  of  this  Defendant,  nor 
hath,  or  have,  or  ever  had  any  Person  or  Persons  for  or 
on  the  account  or  behalf  of  this  Defendant,  or  (to  his 
knowledge  or  belief)  of  the  said  two  other  Defendants, 
or  either  of  them,  any  Books  of  Account,  Accounts, 
Receipts,  Vouchers,  Deeds,  Evidences,  Papers,  or  Writ- 
ings, of  or  concerning  or  relating  to  the  matters  and 
things  aforesaid,  or  any  or  either  of  them,  or  any  parts 
or  part  thereof.  And  this  Defendant  denies  all,  and  all 
manner  of  combination  without  this,  that  &c." 

This  Plea  now  came  on  to  be  argued. 

Mr.  Lovatt^  for  the  Plea,  insisted  that  it  was  not 
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mngh  Aftt  the  Plea  should  deny  that  any  Debt  ex-         ig^^. 
ttted,.  bat  that  it  was  necessary  to  acootaipany  it  by  an     ' 
Answer  as  to  the  particular  manner  in  which  the  BUI  al-       Th^ino 
kged  that  the  Debt  was  contracted ;  and  that,  inas^iuch        Edo  as. 
as  the  Bill  charged  that  the  Defendants  were  in  posses- 
sion of  Books  and  Papers  from  which  the  truth  pf  the 
Matters  stated  would  appear  (which  included  the  State- 
ment as  to  the  Debt)  it  was  necessary  also  to  answer 
as  to  the  fact,  whether  the  Defendant  had  or  not  any 
such  Books  or  Papers. 

Mr.  Knight,  for  the  Bill. 

The  Vice-Chan CELLOR : — 
In  the  Case  of  Sanders  v.  King,  which  came  before 
me  in  May  1821, 1  had  occasion  very  fully  to  consider 
the.  form  ^d  prii^ciple  of  pleading  upon  a  negative  Plea. 
It  has  happened  that  this  Case  has  not  been  reported  *. 
IBut  I  have  a  correct  pote  of  my  Judgment,  which  em- 
l>raGes  all  the  material  facts  of  the  Case,  and  I  will  now 
Teadit. 

XHere  the    Vice-chancellor  read  the  Judgment  in 
Jkmders  v.  Ktiig,  which  was  as  follows]  :— 

**  THIS  is  a  Bill  for  an  account  of  the  Dealiiigs  and    sd  May  i8si. 
^Transactions  of  a  Partnership,  in  which  the  Defendant 
J^it^  is  alleged  to  have  been  concerned ;  and  the  De- 
Cmdant  King  has,  to  the  whole  of  the  Discovery,,  pleaded 
tiiat  he  was  no  Partner. 

"  Upon  this  Plea  the  issue  between  the  Parties  is, 
'whether  a  Partnership  did  or  not  exist;  and  the  Plaintiff 
iobjects  that,    although  the    Defendant  does  by  his 

^  It  has  nnce  been  discovered  that  this  Case  is  reported 
CMsdd.6i. 
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Plea' affirm,  upon  his  Oath,  that  there  was  no  Partiieiw 
ship,  yet  he  is  not  thereby  to  depriTe  the  Plaintiffof  ttat 
right  to  a  Discovery  which  the  principles  of  a  Couft  of 
Equity  give  to  every  Suitor  as  to  the  Matter  in  iflBUtt 
between  the  Parties ;  and  that,  notwithstanding  his  Plea^ 
the  Defendant  is  therefore  bound  to  answer  to  all  Facts 
and  Circumstances  which  are  stated  in  the  Bill  as  affjid* 
ing  Evidence  tb  disprove  the  truth  of  the  Plea. 

''  It  is  very  singular  that  this  question  does  not 
appear  ever  to  have  distinctly  arisen  l)efQre. 

"  In  the  case  otDrew  v.  Drew  (a).  Sir  Thomas  Pbwier 
decided,  generally,  that  a  Plea  of  no  Partner  was  a  good 
Plea ;  but  the  present  point  was  not  taken. 

''  It  is  stated  by  Lord  Redesdale,  p.  244,  in  the  last 
edition  of  his  Treatise,  as  the  result  of  several  Authori- 
ties, that,  if  a  Plea  in  bar  be  disproved  at  the  hearing, 
the  Plaintiff  is  not  to  lose  the  benefit  of  his  Discovery ; 
but  the  Court  orders  the  Defendant  to  be  examined  upon 
Interrogatories  to  supply  the  defect. 

"  This  necessarily  refers  to  Discovery  as  to  the  other 
Matters  of  the  Suit,  and  not  as  to  the  truth  of  the  Plea, 
which  is  already  disposed  of;  but  marks  the  care:  of  the 
Court  to  maintain  Tor  the  Plaintiff  that  advantage  d 
Discovery  which'  is  the  peculiar  province  of  a  Court  of 
Equity. 

"  The  Discovery  which  a  Court  of  Equity  gives  is,  not 
the  mere  Oath  of  the  Party  to  a  general  fact,  as  Partner- 
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viinp  or  no  Partnership,  but  an  Answer  upon  Oatb  to 
«?6ry  collateral  Circumstance  charged  as  Evidence  of  the 
te»«al  Fact  Thh„« 

^*  Where  the  Defendiaht,  therefore^  pleads  the  general 
Pact  as  a  bar  to  the  whole  Discovery  as  well  as  Relief 
either  the  Plaintiff,  in  the  particular  case,  must  lose  the 
equitable  privilege  of  Discovery  as  to  the  circumstances 
which  he  has  charged  as  evidence  of  the  Fact,  or  some 
special  'rule  mast  be  adopted,  by  analogy,  in  order  to 
imaenre  to  him  that  Privilege* 

**  If  a  Plaintiff  comes  into  Equity  to  avoid  a  legal  Bar, 
upon  the  ground  of  some  alleged  equitable  circumstan- 
ces, as  in  the  case  of  a  Release,  the  Defendant  is  not 
permitted  to  avail  himself  of  his  legal  Defence,  so  as  to 
exclude  the  Plaintiff  from  a  Discovery  as  to  the  alleged 
jequitable  Circumstances.  He  may,  indeed,  plead  his 
.Release ;  but  he  must  in  his  Plea  generally  deny  the 
Equity  charged  in  the  Bill,  and  must  also  accompany 
his  Plea  vdth  a  distinct  Answer  and  Discovery  as  to 
every  equitable  circumstance  alleged. 

• 

"  In  suqh  a  case  the  issue  tendered  by  his  Plea  is,  nqt 
the  fact  of  his  Release,  for  that  fact  is  admitted  by  the 
Bin,  but  the  issue  is  upon  the  equitable  Matter  charged. 
Yet,  inasmuch  as  the  principles  of  a  Court  of  Equity 
entitle  the  Plaintiff  to  a  Discovery  from  the  Defendant 
upon  the  Matter  in  issue,  here  we  find  that,  notwith- 
standing  the  Defendant  pledges  his  Oath  that  there  is 
no,  truth  in  the  equitable  Matter  charged,  he  is  never^ 
.  theless  compelled  to  accompany  his  Plea  by  an  Answer  J^ 

and  Discovery  as  to  every  circumstance  alleged  as  Evi- 
dence of  the  Equity 
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£l>OAIl. 


"  This  practice  seems  to  afford  a  rery  strong  analog 
for  the  present  purpose.  There  the  Defendant  affift&s 
upon  his  Oath 'that  there  is  no  equitable  Matt^  to 
destroy  the  legal  bar  of  the  Release^  yet  he  is  never- 
theless  bound  to  accompany  his  Plea  with  an  Answer 
and  Discovery  ^w  to  every  circumstance  charged  as  EH- 
3ence  of  that  Equity.  Here  the  Defendant  affirms  upda 
his  Oath  that  there  is  no  Partnership ;  and,  by  analoj^, 
it  seems  to  follow  that  he  is  nevertheless  bound  to  ao- 
•company  his  Plea  with  an  Answer  and  Discovery  ai^  to 
every  CircuBistance  charged  as  Evidence  of  the  Ptat- 
nership. 

"  Adopting,  therefore,  this  analogy  for  the  presl^nt 
purpose,  it  furnishes  this  Rule,  that  a  Plea  which  tu%a- 
tives  the  Plaintiff's  Title,  though  it  protects  a  Defendfitnt 
generally  from  Answer  and  Di^very  as  to  the  subject 
of  the  Suit,  does  not  protect  hkn  from  Answer  and  IXs- 
'  covery  as-  to  such  Matters  as  are  specially  charged  as 
Evidence  of  the  Plaintiff's  Title. 


"  According  to  this  Rule  this  Plea,  ndt  being  tujcom^ 
panied  by  an  Answer  and  Discovery  as  to  the  Circum- 
stances specially  charged  as  Evidence  of  the  Partner- 
ship, must  be  over-nded ;  but,  being  a  new  Ci^e,  the 
'  Defendant  must  be  at  liberty  to  amend  his  Plea.** 

To  apply  these  Principles  to  the  present  Case.  If  ihe 
Testatrix  were  not  at  her  Death  indebted  to  the  Plaintff 
in  any  sum  of  Money,  then  the  Plaintiff's  title  to  any 
Relief,  or  any  Discovery  upon  this  Bill,  wholly  fails,  and 
the  Plea  of  no  Debt  is  a  full  bar  to  the  whole  Suit; 
'  unless  the  Plaintiff  has  sought  from  the  Defendant  a 
discovery  of  any  circumstances  by  which  the  existence 
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€f  the  alleged  Debt  is  to  l)e  established;  and  then  the  i%^^ 

Defendant,  although  by  Ws  Plea  he  may  deny  the  Debt,     '         ^        ' 
must  stiU  answer  as  to  the  particular  Discorery  whicb       Tu  rihq 
is  thus  sought  from  him.    But,  in  order  that  a  Defendant        Edoar. 
may  in  such  a  case  know  what  is  the  particular  Discovery 
which  the  Plaintiff  requires  from  him,  it  is  incumbent 
up(m  the  Plaintiff  distinctly  to  state  it  in  the  Bill ;  and 
the  common  form  of  doing  this  is,  by  the  Plaintiff's 
charging,  as  evidence  of  his  Title,  the  particular  Matters 
as  to  which  he  seeks  a  discovery  from  the  Defendant. 
Unless  the  Defendant  is  distinctly  informed  by  the 
Plaintiff  what  are  the  particular  matters  affecting  his 
Title,  as  to  which  he  seeks  such  Discovery,  the  De- 
fendant, not  knowing  what  he  is  e]q)ected  to  answer,  is 
not  to  answer  at  all. 

The  Plaintiff  in  the  present  Bill  gives  no  distinct 
information  to  the  Defendant  that  he  seeks  any  Dis- 
covery from  him,  for  the  purpose  of  establishing  the ; 
existence  of  the  Debt.  The  Defendant's  Plea  therefore 
of  no  Debt,  was  a  full  bar  to  the  whole  Discovery,  as  well 
as  to  the  ReUef ;  and  the  Defendant  as  much  over-ruled, 
his  Plea  by  answering  to  the  Debt,  as  he  would  have 
over-ruled  it  by  answering  to  any  other  part  of  the  Bill»' 

If,  upon  the  filing  of  this  Plea,  the  Plaintiff  had  desired 
a  particular  Discovery  from  the  Defendant  as  to  any 
circumstances  by  which  the  Debt  was  to  be  established, 
he  would  have  amended  his  Bill,  and  would  have  charged, . 
as  evidence  of  his  Tide,  the  special  Matters  which  he, 
required  to  be  answered.  > 

Plea  over-ruled  (6)*    ' 

(b)  See  the  next  case. 
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Pleadings 

In  a  Plea  of 
Purchase  for 
valuable  Con- 
sideration with" 
out  Notice,  it  is 
enough  to  deny 
Kotice  gene- 
rally in  the 
Plea;  unless 
Facts  are  spe- 
cially charged 
in  the  Bill  as 
Evidence  of 
Kotice. 


PENNINGTON  v.  BEECHEY. 

J  HE  Bill  was  filed  for  a  Discovery  in  aid  of  an  'Ejedf^ 
ment»  which  the  Plaintiff  had  brought  against  the  De^ 
fendant^  to  recover  possession  of  an  Estate.  It  alleged 
that  the  Plaintiff  was  entitled  to  the  Estate  under  a  Set-' 
tlement^  made  upon  the  Marriage  of  his  Great-gt«nd'-^' 
father  in  1717 ;  and  that  the  Defendant  bad  frequently 
admitted  to  the  Plaintiff's  Father  that  he  held  the  Estate 
during  the  Life  only  of  the  Plaintiff's  Father^  and  that: 
at  hi»  Death  the 'Plaintiff  would  succeed  to  it. 

The  Defendant  pleaded  a  Convey^ce  of  the  Estate^ 
made  to  him  in  1795,  by  a  Person  then  in  the  actual  pOj»-^ 
si^ion  of  it  and  who  alleged  himself  to  be  seised  in  ¥!^, 
for  600/.;  and  averred  that  he  had  not>  at  or  before  t&e^ 
tim^  of  the  execution  of  the  Conveyance  or  the  payflm:^ 
of  the  600  L,  any  Notice  whatsoever  of  any  Right,  Title 
olr  Ijdterest  of  the  Complainant  in  or  to  the  Premises^  er 
any  part  thereof. 

The  Plea  now  came  on  to  be  argued. 
Mr.  Temple,  for  the  Plea. 

Mr.  J,  Martin,  for  the  Bill,  objected  that  the  Pfeii 
ought  expressly  to  have  denied  Notice  of  the  Settlemeiit 
off  1717,  under  which  the  Plaintiff  claimed  ;  and  that  it 
ought  to  have  been  accompanied  with  an  Answer  as  to^ 
the.  alleged  admissions  of  the  Plaintiff's  Title,  made  bj 
the  Defendant  to  the  Plaintiff's  Father. 
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The  Vice-Chancellor: —  1835. 

The  Plaintiff  insists  that  Notice  of  the  Settlement  of 
1717  would  have  been  constructive  Notice  of  the  Plain- 
tiff's Title :  but  it  does  not  follow  that  the  Plea  there-  Beecust. 
fore  ought  specially  to  have  denied  Notice  of  that  Settle* 
ment.  ITie  general  denial  by  the  Plea  of  all  Notice 
whatsoever,  includes  constructive  as  well  as  actual  Notice, 
and  is  therefore  a  denial  of  Notice  of  the  Settlement.  It 
is  not  the  office  of  a  Ple^  to  deny  particular  facts  of 
Notice,  even  if  such  particular  facts  are  charged.  Here 
the  Plaintiff,  not  anticipating,  by  the  Bill,  the  defence  of 
the  Defendant  as  a  Purchaser  for  a  valuable  Considera- 
tion, has  not  charged  that  the  Defendant  had  Notice  of 
this  Settlement,  or  any  Notice  of  his  Title. 

If  the  Plaintiff  had  meant  to  have  affected  the  De- 
fendant vdth  Notice  of  this  Settlement,  he  should  have 
charged  generally,  in  his  Bill,  that  the  Defendant  had 
Notice  of  his  Title ;  and  then,  as  evidence  thereof,  should 
have  specially  charged  Notice  of  the  Settlement.  In 
such  case  the  Defendant,  notwithstanding  the  general 
denial  of  Notice  in  the  Plea,  would  have  been  bound  to 
answer  as  to  the  special  Notice  of  the  Settlement. 

With  respect  to  the  objection,  that  the  Plea  ought  to 
have  been  accompanied  with  an  Answer  as  to  the  ad- 
mission of  the  Plaintiff's  Title,  alleged  to  have  been  made 
by  the  Defendant,  because  such  admissions  would  have 
been  evidence  that  the  Defendant  had  Notice  of  the 
Plaintiff's  Title,  the  Answer  is  that  the  Plaintiff  has  i^t 
made  that  Case  in  his  Bill.  For  such  a  purpose  also  the 
Plaintiff,  after  generally  charging  that  the  Defendant 
had  Notice  of  his  Tide,  should,  as  evidence  thereof,  have 
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specially  charged  these  admissions,  which  the  Defebdiuit 
would  then  have  been  bound  to  answer;  notwithstanding 
the  general  demal  of  Notice  in  the  Plea. 

Plea  allowed  (a).   . 
(a)  See  preceding  case. 


l8th  April. 


LOGAN  V.  FAIRLfE. 


Legacu'duty. 

Adminutratton, 

Parties. 

A  Testator 
resident  in 


Uesiduary 
Estate  to  H.L. 
but  if  she 
should  die  be- 


John  home,  a  Major  in  the  service  of  the  East 
India  Company,  bequeathed  the  Residue  of  his  Estate 
and  Effects,  both  Real  and  Personal,  to  his  Brother,  the 
Defendant,  James  Home,  of  Broom  House,  in  the 
India,  and  hav-  County  of  Berwick-upon-Tweed,  and  his  Sister^  Hekm 
ing  all  his  Pro-  Logan,  of  Tweed  Hall,  in  the  same  County,  in  equal 
bequeathed'bis    Shares,  if  they  shoidd  be  living  at  his  Decease ;  bat,  in 

case  his  Sister  should  die  before  him,  leaving  Children, 
he  desired  that  her  Children  should  have  the  Share  that 
she*  would  have  been  entitled  to  if  living.  Share  -and 

fore  him,  then  ghare  aUke:  and  he  appointed  the  Defendants,  FairUe 
to  her  Children.        ,     ^,     ,     ,     ,       «       ,  .,         -       r   ^- 

H.  L,  died  be-    ^™    Llark,  both  of   whom   were  resident  in  India, 

fore  the  Tes-       Executors  of  his  Will, 
tutor,  and  the 
Executor,  who 
was  also  resi- 
dent in  India, 
nrovcd  the 
Will  there  and    '^^'^^^  Home  survived  the  Testator ;  but  Mrs.  Logan  died 

remitted  the  in  his  Lifetime,  leaving  nine  infant  Children  surviving 
Residue  to  his 

Agent  in  England,  with  directions  to  pay  it  to  H*  L.  or  her  children. 
A  suit  having  been  instituted  by  the  Children,  who  were  Infants,  against  the 
Executor  and  his  Agents  to  have  the  Residue  secured:  Held  that  the 
Legacy-duty  was  payable  upon  ft,  and  that  Adinhiistration  to  the  Testator 
ought  to  have  been  taken  out  in  this  Country,  and  the  Administrator  made 
a  party  to  the  Suit, 


The  Testator  died  in  India,  leaving  no  Property  in 
Great  Britain ;  and  Clark  proved  his  Will  in  Calcutta, 


dASfeS  IN  CHAKCfiRV. 

ikHtk  In  i8ig,  C/arA  remitted  7,000/.,  part  ^  the 
Testator's  Residuary  Estate,  to  Fairlie,  Bonhani  8f  Co. 
his  Agents  in  this  Country,  with  directions  to  pay  one 
Moiety  of  it  to  J.  Home,  tod  the  other,  to  Mrs^r  Logan, 
or  her  Children.  Fairlie,  Bonham  If  Co.  without  making 
any  deduction  for  Legacy-duty/ paid  over  one  Moiety  of 
ike  7,000/.  to  James  Home,  the  Testator's  Brother,  but 
refused  to  part  with  the  other  Moiety ;  upon  which  thift 
Suit  was  instituted  by  Mrs.  Logan's  children,  against 
Fairlie',  Bonham  8f  Co.  and  also  against  Clark  and 
Jdmes  Home  (both  of  whom  were  charged  to  be  out 
of  the  Jurisdiction  of  the  Court)  for  the  purpose  of 
having  that  Moiety  secured  for  th6  benefit  of  the  Plain- 
ttffs.  Under,  an  Order  in  the  Cause,  the  Moiety  in 
questicm  had  been  paid  into  Court,  and  invested  in 
Stock.  By  the  Decree  inquiries  w^e  directed  to  ascer- 
tain whether  Mrs.  Logan  was  dead,  and  what  Children 
'she  left  at  her  Decease ;  and  liberty  was  given  to  lairlie, 
Bonham  S^  Co.  to  apply  to  the  Court  in  case  they  shoukl 
be  drawn  upon  from  India  for  the  Moiety. 
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By  the  Decree  on  further  directions,  the  Stock 
carried  over,  in  Ninths,  to  the  separate  Accounts  of  tl^ 
Plaintiffs.  The  eldest  of  them,  on  coming  of  Age,  had 
obtained  an  Order  for  Payment  of  Iiis  Share :  but  the 
Accountant-General  declined  to  comply  with  the  Order 
unless  a  Receipt  for  the  Legacy-duty  was  produced  to 
him.  The  Duty  was  accordingly  paid,  but  upon  an 
understanding  that  it  should  be  refunded  in  case  the 
Court  should  be  opinion  that  it  did  not  attach.  Ano- 
ther of  the  Plainti^s  having  come  of  Age,  petitioned 
for  a  Transfer  of  her  Share  (a). 

/ 
(a)  The  above  Statement  is  taken  from  the  Petition.    It 
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•      ••  i 

On  the  hearing  of  this  Petition  the  only  question  wv^ 
whether  the  Duty  was  payable  upon  this  Share  ? 

Mr.  Pemherton^  for  the  Petitioner : — 

The  Legacy-duty  is  not  payable,  unless  there  is  a 
Personal  Representative  of  the  cleceased  in  England  i 
and  the  mere  remitting  of  the  Fund  to  England  does 
not  make  it  liable  to  the  Duty.  The  Stamp-office 
admits  that  the  Duty  does  not  attach  when  a  Power 
of  Attorney  to  receive  a  Legacy  is  sent  Abroad ;  but 
that  it  does,  if  the  L^acy  is  remitted  to  this  Country:; 
so  that  an  Infant  entitled  to  a  Legacy  must  pay  the 
Duty,  when*  an,  Adult  would  not,  because  the  latter 
could  execute  a  Power  of  Attorney,  and  the  former 
could  not.  'It  is  plainly  contrary  to  Reason  and  Justice 
that  this  should  be  the  case,  and,  therefore,  it  is  impoe-^ 
sible  that  the  Legislature  should  have  intended  it.  The 
36  Geo.  3,  c.  52,  first  repeals  the  Duties  imposed  by 
former  Acts,  and  then  imposes  new  Duties ;  and  directs 
that  such  new  Duties  shall  be  under  the  Care,  Manage- 
ment and  Direction  of  the  Commissioners  for  the  time 
being  appointed  to  manage  the  Duties  on  Stamped 
Vellum,  Parchment  and  Paper(fr).  This  shows  that  Ae 
Act  relates  only  to  Funds  in  England.    It  is  clear,  from 

appeared,  however,  by  the  Answer,  that,  when  Clark 
remitted  the  7,000  /.  to  his  Agents,  he  sent  them  a  Copy 
of  the  Residuary  Clause  of  the  Will,  and  desired  them  to 
appropriate  the  Fund  accordingly,  adding  that  they  wouU 
perceive,  by  the  Clause,  that  half  of  the  Fund  went  tp 
J.  Home^  and  half  to  Mrs.  Logan,  or  her  children. 

(b)  See  Sections  1,  2,  d:  3. 
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ttie  sixth  Section  (c\  (hat  the  Person  who  is  to  pay  is  1S05 

tiie  Executor  or  Administrator.    This  Clause  applies 
only  to  an  Executor  proving  a  Will  in  England;  for 


(c)  This  Section  is  an  foUovrs  :«-*'  And  be  it  further 
Enacted,  That  the  Duties  hereby  imposed  shall,  in  all  caset 
in  whTch  it  is  not  hereby  otherwise  provided,  be  accounted 
for,  answered,  and  paid,  by  the  Person  or  Persons  having  or 
taidBg  the  burthen  of  the  Execution  of  the  Will  or  oter^ 
Tetamentary  Instmment,  or  the  Admiuistration  of  the  Pinr**; 
moaal  Estate  of  any  Person  deceased,  upon  retainer  for  Wsff 
her,  OT;  their  own  Benefit,  or  for  the  Benefit  of  any  other 
Person  or  Persons,  of  any  Legacy,  or  any  part  of  any 
XiC^cy,  or  of  the  residue  of  any  Personal  Estate^  or  any  part 
of  si»ch  Itesidue,  which  he,  die,  or  they  shall  be  entitled  so  ta- 
xetain,. either  in  his,  her,  or  their  own  right,  or  in  the  right  or 
for  the  benefit  of  any  other  Person  or  Persons;  and  alsa 
up<m  Delifery,  Payment,  or  other  Satisfaction  or  Disdiarge 
whatsoever  of  any  Legacy,  or  any  part  of  any  Legacy,  or  of 
the  residue  of  any  Personal  Estate,  or  any  part  of  sudi 
Eesidue,  to  which  any  other  Person  or  Persons  shall  be 
entitled ;  and  in  case  any  Person  or  Persons  having  or  taking 
'die  burthen  of  such  Execution  or  Administration  as  afore- 
said, shall  retain  for  his,  her,  or  their  own  Benefit,  or  for  the 
Benefit  of  any  other  Person  or  Persons,  any  Legacy,  or  way' 
part  of  any  Legacy,  or  the  residue  of  any  Personal  Estate, 
or  any  part  of  such  Residue,  which  such  Person  or  Persons 
diall  be  entitled  so  to  retain,  either  in  his,  her,  or  then*  own 
tight,  or  in  the  right  or  for  the  benefit  of  any  other  Person  or 
Persons,  and  upon  which  any  Duty  shall  be  chargeable 
l>y  virtue  of  this  Act,  not  having  first  paid  such  Duty,  or' 
shall  deliver,  pay,  or  otherwise  howsoever  satisfy  or  discharge 
any  Legacy,  or  any  part  of  any  Legacy,  or  the  residue  of 
any  Personal  Estate,  or  any  part  thereof,  to  which  any  other 
Person  or  Persons  shall  be  entitled,  and  upon  which  any 
Duty  shall  be  chargeable  by  virtue   of  this  Act,  having 
received  or  deducted  the  Duty  so  chargeable,  then  and  in 
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it  wpidd  be  absurd  that  the  Representative  of  a  Person;., 
dying  in  a  Foreign  CJountry,  and  leaving  Property  ther^ 
only,  should  be  compelled  to  pay  a  Duty  in  England.  It 
is  clear  that  the  Duty  does  not  attach  where  the  L^acy 
is  only  paid  in  England. 

The  48  Geo.  3,  c.  149.  sect.  44,  enables  the  Conunis- 

sioners  to  stamp  a  Receipt  for  a  Legacy  which  has  been 

signed  out  of  Great  Britain.    So  that,  if  the  Crown  isr 

right  in  contending  that  the  Duty  is.payable  notwiA- 

stemding  the  Property  is  administered  Abroad,  and  ai^' 

by  this  section  it  is   due  where  the  Legacy  is  pud 

Abroad,  it  follows  that,  if  the  Execiltor  comes  to  JSn- 

gland  he  is  not  only  liable  to  pay  the  Duty,  but  to  all 

> 
every  of  such  Cases,  the  Duty  which  shall  be  due  and  psy-^^ 

able  upon  every  such  Legacy,  and  part  of  Legacy  and  ResT* 

due,  and  part  of  Residue  respectively,  and  which  shall  not 

have  been  duly  paid  and  satisfied  to  his  Majesty,  his  H&n 

and  Successors,  according  to  the  Provisions  of  this  Acl^' 

shall  be  a  Debt  of  such  Person  or  Persons  having  or  taking 

the  burthen  of  such  Execution  or  Administration  as  afore* 

said,  to  his  Majesty,  his  Heirs  and  Successors ;  and  in  case 

any  such  Person  or  Persons  bo  having  or  taking  the  burthen 

of  such  Execution  or  Administratipn  aforesaid,  shall  deliver^ 

pay,  or  otherwise  howsoever  satisfy  or  discharge  any  such 

Legacy  or  Residue,  or  any  partj  of  any  such  Legacy  or 

Residue,  to  or  for  the  benefit  of  any  Person  or  Persont 

entitled  thereto,  without  having  received  or  deducted  tiie' 

Duty  chargeable  thereon,  (such  Duty  not  having  been  first 

duly  paid  to  his  Majesty,  his  Heirs  or  Successors,  according- 

to  the  Provisions  herein  contained,)  then  and  in  every  such 

Case  such  Duty  shall  be  a  Debt  to  his  Majesty,  his  Heirs 

and  Successors,  both  of  the  Person  or  Persons  who  shall 

make  such  Delivery,  Payment,  Satisfaction,  or  Dischai^^ 

and  of  the  Person  or  Persons  to  whom  the  some  shall  be 

made.*' 
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the  Penalties  imposed  by  the  Acts  of  Parliament  rtfcil- 
ing  to  the  payment  of  Legacies.  It  is  impossible  that 
the  Legislature  could  have  intended  this. 

The  Cases  which  have  been  decided  upon  this  sub- 
ject, are  Authorities  to  show  that  the  Duty  is  not  payable 
in  this  instance.  In  The  Attorney-General  v.  Cockerell  (d), 
the  Counsel  for  the  Crown  piit  their  Claim  upon  a  ground 
which  clearly  shows  that  the  Duty  is  not  payable  in  this 
Case;  and  the  Decision  was  founded  on  the  circum- 
stances  of  the  Will  being  proved  in  this  Country,  and 
the  Money  in  the  hands  of  the  Executor  being  Assets' 
for  payment  of  Debts  in  this  Country.  The  only  other 
Case  is.  The  Attomey^General  v.  Beatson  (e),  in  which 
there  was  the-  same  Decision  on  the  same  ground.  In 
both  these  Cases  the  Will  was  proved  in  England,  a  cir- 
cumstanoe^  which  is  waliting  here.  This  Property  was 
tiot  administered  in  England ;  nor  was  it  Assets  in 
England.  There  can  be  no  doubt  that  the  Payment  into 
Court  under  the  Decree,  was  Payment  to  the  Legatees. 
JEKU  V.  Atkinsanif).  This  Money  was  remitted  by  the 
Executor  to  his  Ageats,  and  was  therefore  Uable  to  be 
recalled ;  and  there  is  a  Provision  in  the  Decree,  tha|^ 
the  Agents  may  apply  to  the  Court  to  have  it  repaid ; 
now  can  it  be  contended  that  it  was  intended  to 
subject  the  Legacy  to  the  Duty  by  adopting  the  Pay- 
ment? 


LOGAIV 


Mr.  Wakefield,  ibr  the  Defendant  Fairlie  and  his 
Partners: — 

The  rule  by  which  the  question  in  this  Case  must  be 


(d)  1  Pri.  165. 

(e)  7  Fri.  ^60. 


(/)  3  Pri.  399- 


CASES   IK  CHANCERin 

deeuled  is,  that  if  the  EiGeeator  acts  under  the  AnthotiQr 
of  a  Court  in  this  Countrj  the  Duty  does  attach ;  if  h^ 
does  not,  the  Duty  does  not  attach. 

Mr,  Boteler,  for  the  Crown : — 

This  Case  does  not  differ  from  The  Attometf^General 
V.  Cockerell.  It-  has  been  taken  for  granted  that  there 
was  no  Administration  of  the  Property  in  this  Country; 
but  there  was  an  act  of  Administration  in  this  Country. 
If  this  Suit  is  rightly  framed,  it  is  cleir  that  the  Crown 
cannot  have  any  claim  to  the  Duty.  But  the  questiofk 
is,  whether  this  Suit  is  rightly  framed,  and  whether 
Administration  ought  not,  regularly,  to  have  been  takett 
out  in  this  Country  befor^  this  Suit  was  instituted. 

Mr.  Pembertcn,  in  reply  :— 

Ilere  the  Property  was  not  administered  in  England, 
but  was  remitted  for  the  Payment  of  a  particular  Legacy* 
it  was  appropriated  in  India  to  the  Payment  of  a 
liC^acy  in  England,  which  is  the  same  as  if  the  Legaey 
had  been  actually  paid  in  Indian 

TTie  ViCE-Cfl ANCELLOR  t — 

Tilis  question^  strictly  speaking,  is  not  cognizable  by 
this  Court.  The  Court  of  Exchequer  alone  has  juris- 
diction to  decide  it :  and,  if  my  opinion  was  unfavourable 
to  the  claim  of  the  Crown,  I  should  give  the  Attorney- 
General  the  opportunity  of  taking  the  Judgment  of  the 
Court  of  Exchequer  upon  it.  For  the  same  reason  I 
now  propose  to  the  Petitioner,  if  he  is  dissatisfied 
with  my  Opinion  that  the  Legacy-duty  is  payable, 
to  put  this  matter  in  such  a  course  that  he  may  ob- 
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tain  the  Judgment  of  the  Ooort  of  Exchequer  upon  the 
point 


LoGAir 


If  a  Testator  die  in  India,  and  his  Personal  Estate  be       Fairlik. 

wholly  in  India,  and  his  Executor  be  resident  there,  and      Where  a  Tes« 

the  Will  be  proved  there,  and  the  Executor  remit  to  a  ^^Ij^*  ***    • 

L^atee  in  England,  or  to  some  other  Person  in  England,  Personal  Estate 

for  the  specific  use  of  the  Le&:atee,  the  amount  of  his  J^^'S  ^7*^*^ 

.  his  Executors 

I^cy,  I  am  of  opinion  that  the  Legacy-duty  is  not  reside  and  prove 

payable  upon  such-  Remittance,  inasmuch  as  the  whole  his  Will  there, 
Estate  is  adminirtered  in  InJ^,  and  the  Remittance  is  ^lecJ^JrlScv 
in  respect  of  a  demand  which  is  to  be  considered  as  remitted  to  a 
established  there.     But  if  a  part  of  the  Assets  of  the  ^[^W^  *** 
Testator  is  found  in  England,  in  the  hands  of  the  Agent 
of  such  Executor,  without  any  specific  appropriation, 
■and  a  Legatee  in  England  institute  a  Suit  here  for  the 
]>ayment  of  his  Legacy  out  of  such  unappropriated  Assets] 
thpi  such  Assets  are  to  be  considered  as  administered  in 
England,  and  the  Legacy-duty  is  payable  in  respect  of 
them.  Now  that  is  the  case  here.    The  Sum  in  question 
was  remitted  by  the  Executor  in  India  to  the  Defendants^  - 
for  the  purpose  of  beii^  paid  to  Helen  Logan,  the  reei- 
duary  Legatee ;  and,  if  Hden  Logan  had  been  the  resi- 
duary Legatee,  and  the  Payment  had  been  made  to  her 
accordingly,  the  Legacy-duty  would  not,  upon  my  prin- 
cifde,  have  been  payable  here.    But  Helen  Logan  'had 
died  in  the  lifetime  of  the  Testator,  and  the  Gift  of  ihb 
Residue  to  her  had  lapsed,  and  her  Children,  the  Plaintiffs, 
were  the  residuary  Legatees ;  and  their  Bill  was  filed. 
Hot  upon  the  ground  of  a  specific  appropriation  of  this 
Sum  to  them  by  the  Executor,  for  no  such  appropriation 
had  been  made,  but  upon  the  groimd  of  their  title  under 
the  Will  aa  teci^ttary  Legatees,  and  because  the  Sum 
in  question  vnm  admitted  to  be  part  of  the  Testator's 
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^^^g'     .    residuary  Estate.    This  Suto,  therefore,  was  Estate  of 
LooAK        *^®  Testator  administered  here,  and  the  Legacy-duty  is, 
for  that  reason,  payable. 


It  must  be  observed,  however,  that  this  Suit  has  pro- 
ceeded irregularly.  This  Court  cannot  administer  any 
Personal  Estate  without  having  the  Personal  Repre- 
sentative before  it ;  and  this  Suit  is  defective  throughout 
for  want  of  such  Personal  Representative,  though  the 
objection  occurs  now  too  late  to  be  corrected. 


93d  April. 

lAen. 

Bankrupt. 

Set-off: 

The  Direc- 
tors of  a  Com- 
pany assigned 
their  Salaries 
and  Shares  to 
the  Company 
to  secure  Debts 
due  from  them 
on  their  private 
Accounts,  and 


NELSON  V.  THE  LONDON  ASSURANCE 

COMPANY. 

Andrew  TIMBRELL  having  purchased  Eighty 
Shares  in  the  Capital  of  ITie  London  Jssurance  Corparor 
tiofi,  they  were  transferred  into  his  Name,  and  assigned 
to  him  in  the  manner  prescribed  by  the  Charter,  and  he 
was  elected  a  Director  of  the  Body. 


A  Deed,  bearing  date  the  8tli  of  July  i8ig,  was  madt 
between  the  Corporation  of  the  one  part,  and  the  Qofver- 
cSmM^Tto^*^^  nor,  Sub-Governor,  Deputy-Govemor  and  Directors  of 
direct  the  the  other  part ;  whereby,  after  reciting  that  the  Governor, 

Treasurer  to 

retain  their  Salaries  and  Dividends,  and  sell  their  Shares,  for  payment  of 
their  Debts.  One  of  the  Directors  became  Bankrupt,  but  the  Power  given  to 
the  Company  had  not  been  exercised,  and  his  Snares  still  remained  in  hit 
Name :  Held  that  they  passed  to  his  Assignees  as  being  in  his  order  and  dis- 
position, but  that,the  Company  had  a  right  to  set  off,  agunst  the  Bankrupt's 
Debt,  the  Dividends  and  Salary  due  to  him  at  his  Bankruptcy. 
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Sub-Governor,  Deputy-Governor  and  Directors,  being 
Merchants,  transacted  business  with  the  Corporation 
in  their  separate  and  private  capacities/  and  that  it  was 
usual  for  the  Corporation  to  give  credit  to  Persons  who  L.  Ass.  Comp. 
transacted  business  with  them;  and,  lest  it  might  be 
doubtful   whether   the    Stock   of  the  Governors  and 
Directors,  to  each  of  them  separately  belonging,  were 
liable  to  the  Payment  of  the  Debts  which  might  be 
owing  to  the  Corporation  from  them,  respectively,  or 
jointly,  in  their  private  and  separate  capacities,  for  ob- 
viating such  doubtp,  and  for  better  securing  to  the  Cor- 
poration all  such  sums  of  Money  as  the  Governors  and 
Directors,  or  any  of  them,  in  their  private  capacities, 
either  alone  or  jointly  with  any  other  Person  or  Persons, 
did  or  might,  at  any  time  during  their  continuance  in  the 
Direction,  owe  or  stand  indebted  to  the  Corporation, 
the  Govenm;    Sub-Governor,    Deputy-Governor    and 
Directors  did  separately  covenant  and  agree  with  the 
Corporation,  that  the  Salary  of  each  of  them,  and  also 
their  and  each  of  their  Stock,  Share,  and  Interest  in  the 
Capital  Stock  of  the  Corporation,  and  all  Dividends  due 
and  to  grow  due  thereon,  should  be  subject  and  liable 
to  the  Payment  of  all  such  sums  of  Money :  and  a  Com- 
Haittee  of  Treasury  for  the^time  being  of  the  Corporation 
'Were,  thereby  authorized  and  empowered  to  stop  and 
.c^etain  the  respective  Salaries  and  Dividends  in  the  re- 
mEpeetire  Stock.of  such  Governor,  Sub-Governor,  Deputy* 
^Sovernor  and  Directors  for  those  purposes,  and  to  sell 

dispose  of  such  Stock,  or  so  much  thereof  as  should    ^ 

necessary,  when  and  as  the  Court  of  Directors  should 

^hink  fit,  and  to  apply  the  said  Salary  and  Dividends, 

^^nd  the  Money  aiinng  from  such  Sales,  towards  satis- 

Cwstiim  and  payment  erf"  such  Debts  and  sums  of  Money, 

^^endering  the  overplus  (if  any)  to  the  Proprietors  of  such 
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18^5.  Stock  or  Shares :  And  the  Parties  thereto  of  the  second 

part  appointed  the  Accountant  of  the  Corporation  their 
Attorney  for  the  purposes  of  such  Sales  as  should  be 
L.  Ass.  Com  p.    authorized  and  directed  by  any  Order  or  Resolution  of 

the  Court  of  Directors,  and  to  receive  the  Money  arising 
thereby,  and  to  apply  the  same  in  the  manner  thereby 
directed  and  agreed :  And,  further,  it  was  thereby  agreed 
that,  until  there  should  be  some  Order  or  Resolution  of 
the  Court  of  Directors  to  the  contrary,  it  should  be 
lawful  for  each  of  those  Persons  to  receive  their  respec* 
tive  Salaries,  and  the  Dividends  ujfDn  their  Stock  or 
Shares,  and  to  sell  and  transfer  their  Stock  and  Shares. 

In  February  1821,  a  Commission  of  Bankrupt  issued 
against  Timbrell;  and  the  Plaintiffs  were  appointed  his 
Assignees.  At  the  time  of  the  Bankruptcy,  Timirdl 
was  indebted  to  the  Corporation  in  852  /.^  od  a  Bond  Sot 
securing  Premiums  on  certain  Insurances  efiected  with 
the  Corporation.  It  did  not  appear  that  ^here  had  been 
any  Order  made  by  the  Court  of  Directors  for  stopping 
Timbreirs  Salary,  or  the  Dividends  on  his  Shares,  or  for 
selling  those  Shares. 

The  Plaintiffs  insisted  that  they  were  entitled  to  be 
paid  the  arrears  of  Salary  and 'Dividends  due  to  the 
Bankrupt,  and  to  have  his  Shares  of  the  Capital  trans- 
ferred to  them,  as  being  in  his  order  and  dispositioii  at 
die  time  of  his  Bankruptcy.  The  Corporation  claimed, 
under  the  Deed  of  July  i8ig,  a  lien  upon  those  Arreara 
and  Shares  in  respect  of  the  Debt  of  852  /. 

Mr^  Home  and  Mr.  Rose  for  the  Plaintiffii* 

Mr.  Heald,  Mr.  Roupell  and  Mr.  Pobon,  for  the 

Defendants. 


L.  Ass.  COMF. 
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'The  Vice-Ohancellor: —  1825;." 

The  Clause  at  the  end  of  the  Deed  of  the  8th  of  July  Nelsok 
l8ig,  expressly  provides  that^  until  there  shall  be  some  ^  v. 
Order  of  the  Court  of  Directors  to  the  contrary,  it  shall 
be  lawful  for  every  Director  to  receive  his  Salary  and 
Dividends,  and  to  sell  and  transfer  his  Stock  and  Shares. 
Previous  to  the  Bankruptcy  of  A,  Timbrell  there  had 
been  no  such  Order  of  the  Court  of  Directors,  and,  at  the 
time  of  his  Bankruptcy,  therefore,  such  Stock  and 
Shares  wei'e  in  his  Order  and  Disposition,  and  passed 
under  the  Commission  to  his  Assignees.'  In.  respect  of 
the  Monies  which  were  due  at  the  Bankruptcy  for 
Dividends  and  Salary,  the  Corporation  have  a  right  of 
Set-off;  and  the  Decree  must  be  for  tinuisfer  of  the 
Shares  only,  and  for  Dividends  subsequent  to  the  Bank- 
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MASON  V.  ROBINSON.  ^5  April. 


John  DIXON^  aftef . devimng  Us  Real. Estate  to    Construction. 
ff^tefes,  their  Hfeirs  and  Assignsi  pfodaeded  as  fidlows :      Xo  avoid  a 
ttUpdD  Ttust  to  pay  unto  Ann;  the  Widow  of  my  Son  Will  for  uncer- 

^a^-JKsto»,  one  Annuiiy  or  dear  yearly  Sum  of  10/.  ^Ju^h^Uii'''^* 
tfflr- her  Dealii  or  seeSond  Murriage,  which  shall  first  ^iiej^^pogi^fong 
happen,  the  said  Annuity  to  be  payable  half-yearly  at  in  it  are  so 
llSchaebnasBnA  Lady  day,  the  first  Payment  thereof  to  rational  that  it 

begin  and  be  made  at  such  of  those  Days  as  shall  happen  is  dfficult  to 

believe  they 
could  have  been  intended  by  the  TestlEitor;  but  it  must  be  incapable 
of  any  dear  roeaniag. 
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next  after  my  Decease,  clear  of  all  I^ind-tax  and  other 
Outgoings ;  and,  subject  as  aforesaid,  upon  Trust  to  pay 
xind  apply  the  remainder  of  such  Rents  and  Profits  from 
time  to  time  as  they  shall*  yearly  accrue  and  be  received, 
and  all  such  Rents  and  Profits  from  the  Death  or  second 
Marriage  of  the  said  A.  Dixon,  which  shall  first  happen, 
for  and  towards  the  Maintenance  and  Education  of  my 
Grandson  John  Dixon,  Son  of  the  said  Ralph  Dixon, 
until  he  shall  attain  his  Age  of  Twenty-one  Years ;  but 
in  case  he  shall  die  before  he  attains  that  Age,  dien, 
from  his  Death,  to^y^and  apply  siich  Rents  and  Profits 
(or  the  whole  thereof  from  the  Death  or  second  Marriage 
of  the  said  A.  Dixon  as  aforesaid)  fbr  and  towards  the 
Maintenance  and  Education  of  my  Grand-daughter  Mar^ 
garet  Faith  Dixon,  the  Daughter  of  the  said  JR.,  Duron, 
deceased,  until  she  shall  attain  her  Age  of  Twenty-one 
Years  ;.and  my  Will  is,  that  the  Receipt  of  the  Person  or 
Persons  who  shall  have  for  the  time  being  the  care  of 
the  persons  of  my  said  Grandchildren  respectively,  shall 
be  a  sufficient  discharge  to  my  Trustees  for  the  Money 
so  paid ;  and  from  and  after  my  said  Grandson  X  Dixon 
shall  have  attained  his  Age  of  Twenty-one  Years,  or  my 
said  Grand-daughter  M.  F.  Dixon  (surviving  l|im  as 
aforesaid)  shall  have  attained  her  said  Age  of  Twenty- 
ane  Years,  then  upon  Trust  that  my  said  Trustees,  the 
Survivor  or  Survivors  of  them,  or  the  Heirs  and  Assigns 
of  such  Survivor,  shall  and  do,  out  of  the  Rents 
Profits  of  the  Premises  hereby  devised  to  them,  pi^ 
unto  my  Son,  W.  M.  Dixon,  an  Annuity  or  clear 

Sum  of  20  /.  during  the  term  of  his  natural  life,  payaUe 

half-yearly,  and  Tax  free,  at  Michaelmas  and  LaJfyd^ 
the  first  Payment  thereof  to  begin  and  be  made  at 
of  those  Days  as  shall  first  happen  next  after  my  8ai< 
Grandson,  J.  Dixon,  shall  have  attained  hjs.'Age  o! 
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TweAty-one  Years,  or  next  after  my  said  Grand-dan^ter 
jr.  F.  Dixon  (survivingher  said  Brother  as  aforesaid) 
«dia]l  have  attained  her  said  Age  of  Twenty-one  Years ; 
-and,  subject  thereto,  upon  Trust  to  pay  and  apply  the  re- 
«inainder  of  such  Rents  and  Profits  unto  the  said  Ann 
Dixon  yearly  during  the  natural  Life  of  the  said  William 
'Dixon,  or  until  her  second  Marriage,  which  shall  first 
happen ;  and,  from  and  after  the  death  of  my  said  Son 
'William,  then  up<m  Tru6t  that  my  said  Trustees,  and  the 
"Siimyor  or  Survivors  of  them,  and  the  Heirs  and  Assigns 
.itf  such  Survivor,  shall  and  do  convey  and  assure  all 
and  every  the  said  Messuages,  Lands,  Hereditaments 
and  Premises  (subject  and  charged  as  aforesaid)  unto 
and  to  the  use  of  my  said  Grandson  John  Dixon,  and 
ibe  Heirs  of  his  Body  lawfully  to  be  begotten ;  but  if 
my  said  Grandson  John  Dixon  shall  happen  to  die  before 
ihe  period  aforesaid,  without  leaving  lawftil  Issue  living 
at  his  Death,  then  upon  this  further  Trust  that  iny  said 
QJhistees,  or  the  Survivors  or  Survivor  of  them,  or  his  or 
hat  Hefrs  or  Assigns,  shall  and  do  pay  the  Rents  and 
Profits  of  the  said  Premises  unto  my  said  Son  William 
^Dfroll  for  and  during  the  term  of  his  natural  Life,  first 
deducting  thereout  the  said  Annuity  of  J  oi.  for  the  said 
Ann  Dieon,  in  ^ase  «he  shall  then  remain  the  Widow  of 
4(he  said  Ralph  Dix(m;  and,  from  and  after  the  death 
id  the  said  William  Dixon,  then  upon  Trust  to  convey 
ibe  «ame,  subject  and  charged  as  aforesaid,  to  and 
amongst  all  and  every  the  Child  or  Children  of  the  said 
WiiSam  Dixon  lawfully  to  be  begotten.  Share  and  Share 
4dikey  as  Tenants  in  Common,  and  not  as  Joint  Tenants ; 
and,  in  default  of  such  Issue,  upon  Trust  to  convey  the 
same  and  every  part  thereof,  subject  as  aforesaid,  unto 
and  to  the  use  of  the  said  Ami  Dixon,  her  Heirs  and 
Assigns  for  ever/' 
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The  Testator  died  in  1 785.  Ann  Dixon  died  in  1  ygt. 
J*  Dixon,  the  Grandson,  died  in  1803,  having  long  hei^te 
attained  his  Age  of  Twenty-one  Years.  William  Dixan^ 
the  Son  of  the  Testator,  died  in  .1820,  and  ihe  Chil<d^ 
of  William  Dixon,  at  the  time  of  filing  the  Bill,  w^oro  in 
the  aictiial  Possession  of  the  Property.  i!he  only  qn.^ 
tion  in  the  Cause  wa4,  whether,  in  the  events  whicbhffi 
happened,  the  Childrea  of  William  Diron  were  wcU  €pp^ 
titled  to  the  Estate  according  to  the  true  constmc^tipii 
of  the  Will,  or  who  otherwise  was  entitled  thereto  t^ 
cording  to  such  construction,  or  whether  the.  Will  wpf 
void  for  uncertainty.  ' -^ 

Mr.  Heald,  and  Mr.  WUion,  for  the  Plain(iffi(.  \_  \ 

Mr.  Hart,  Mr.  Willis,  and  Mr.  Rolfe,  for  the  Dc^ 
fendants.  ^'^  ^ 


A 


The  Vice-Chancellor: — 

It  is  not  enough  to  avoid  a  Will  for  uncertainty  that 
the  Dispositions,  which  are  plainly  expressed',  aferafc 
absurd  and  irrational  that  it  is  difficult  to  believe  that 
they  should  have  been  the  real  intention  of  the  Testater. 
In  order  to  avoid  a  Will  for  uncertainty,  it  must  be  iiip 
capable  of  any  clear  meaning.  It  is  difficult  to  beUete 
that  this  Testator,  having  given  an  Annuity  of  IQ  /.  to 
his  Daughter-in4aw,  A .  Dixon,  for  her  life  or  Wido^ 
hood,  and  having  given  the  residue  of  the  Rents  «nd 
Profits  for  the  maintenance  of  his  Grandson,  J.  Dixm^ 
until  he  attained  Twehty-one,  could  really  have  inteiiiMl 
that,  when  J.  Dixon  attained  Twenty-one,  his  pteaeiit 
Interest  should  wholly  cease,  and  A.  Dixon  should  liheii 
take,  not  her  Annuity,  but  the  whole  Rents  and  Profits, 
and  not  for  her  life  or  Widowhood,  but  during  the'life^ 
of  the  Testator's  Son  William  or  her  Widowhood,  aivL 
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4hat  the  Rents  and  Profits  should  not  return  to  John 
lutil  the  death  of  WUliam,  no  Provision  being  made  of  "^ 
the  Rents  and  Profits  in  case  of  Atm's  second  Marriage*  Mason 
But  these  Dispositions,  however  irrational  and  incon-  Robin sok. 
sistent  with  the  general  purposes  of  the  Will^  are  clearly 
expressed,  and  must  prevail  if  there  is  no  other  objection. 
The  Testator,  after  giving  the  whole  Rents  and  Profits 
to  Ann  Dixon  during  the  life  of  the  Testator's  Son  TFtV- 
Jiam  or  her  Widowhood,  then  directs  that,  after  the 
death  of  William,  the  Trustees  are  to  convey  the  Estate 
to  John  Dixon  and  the  Heirs  of  his  body;  but  if  John 
Dixon  should  happen  to  die  before  the  period  assigned, 
without  leaving  Issue  at  his  death,  then  upon  Trust  to 
pay  the  Rents  and  Profits  to  the  Testator's  Son  William 
during  his  Life,  deducting  thereout  the  Annuity  of  io7. 
for  A.  DuUljf^  in  case  she  should  not  have  contracted 
a  second  Man;iage ;  and,  after  the  death  of  William,  then 
to  convey  the  Estate,  subject  to  A/m's  Annuity,  to  and 
amongst  the  Children  of  William  as  Tenants  in  Common. 
Here  it  is  impossible  to  find  any  clear  meaning.  After 
the  death  of  William,  the  Trustees  are  to  convey  to  John 
and  the  Heirs  of  his  body ;  but  if  John  be  then  dead 
without  Issue,  then  the  Trustees  are  to  pay  the  Rents  to 
WilliamtoT  his  Life,  that  is,  after  the  death  o( William  they 
are  to  pay  the  Rents  to  William  so  long  as  he  shall  live, 
and  Ann  also  during  the  life  of  William  is  to  receive  the 
whole  Rent,  that  is  to  say  so  long  as  William  shall  live ; 
after  his  death  to  receive,  not  the  whole  Rents,  but  her 
original  Annuity  of  lo/.  only.  There  was  plainly  some 
error  or  omission  in  copying  this  Will  from  the  rough 
Draft,  and,  it  being  impossible  to  assign  any  clear  mean- 
ing to  the  Expressions  which  are  now  found  in  it,  the 
Will  is  void  for  uncertainty. 
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The  Vice-Chancellor  afterwards  allowed  the  Partiea 
to  take  a  Case  for  the  Opinion  of  a  Court  of  Law  upon 
the  Construction  of  the  Will. 


1835. 
a6di  April. 

Practice. 


Where  Excep- 
tions will  lie  to 
a  Mastei's  Re- 
port, it  must  be 
regularly  con- 
firmed before 
any  Order  can 
be  made  upon 
it 


SCOTT  V.  LIVESEY. 

1  HIS  was  a  Petition  by  a  Purchaser  under  a  Decr^ 
of  the  Court,  stating  an  Order,  by  which  it  was  referred 
to  the  Master  to  inquire  whether  the  Plaintiff  could 
make  a  good  Title  to  the  Premises  in  question ;  that  the 
Master,  by  his  Report,  had  certified  that  the  Plaintiff 
could  make  a  good  title  to  the  Premises  in  f^estion,  and 
praying  that  the  Master^s  Report  might  be  confirmed, 
and  an  Order  made  for  completing  the  Purchase  casa^ 
formably  thereto. 

Mr.  Spence,  for  the  Plaintiffs,  objected  that  the  Mastei^ 
Report  had  not  been  regularly  confirmed,  and  that  there* 
fore  no  Order  could  be  made  upon  the  Petition. 

The  Vice-chancellor  allowed  the  Objection,  stating 
that  wherever,  as  here.  Exceptions  would  lie  to  tlie 
Master^s  Report,  it  must  be  regularly  confirmed  before 
jany  Order  could  be  made  upon  it. 
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MONEY  V.  MACLEOD.  oi?*A^'  -i 

1  HIS  was  a  Bill  filed  against  Captain  Macleod,  and        Aecouni. 
on  his  death  revived  against  his  Executors,  for  an  ao-  .     ^ 

count  of  the  Profits  of  two  Voyages  to  India  made  by  Where  the 
Captain  Macleod  in  the  East-India  Company's  Ship  JJgaf^JJji 

<»dled  The  Wahhamstow.  account  of  the 

Captain's  Pro- 
Captain.  Macleod  having  been  appointed  Captain  of  ^^  ^^^  in^M 
this  Ship;  and  Mr.  John  Hotson  having  been  appointed  of  the  Com- 
the  Purser,  the  following  written  agreement  was  entered  P^7  *   J**  ^ 
into  betwe^them  and  the  Plaintiff,  bearing  date  the  which  die  Plain- 

1  St  FebruaJPl  8od.  tiff  was  entiUed 

^  underanAgree- 

*'  We,  the  undersigned,  being  about  to  perform  a  Voyage  captain,  and  ft 
to  India  in  The  Walthamstow,  do  severally  and  separately  was  alleged  by 
Innd  ourselves  to  one  another,  by  an  obligation  of  Honour,  ^  ®  cutors  that 

'to  engage  in  one  united  Concern  for  all  the  Expenses  the  Agreement 
and  Advantages  attendant  thereupon,  and  resulting  fipom  ^"^^  f™®  }^ 

'  Trade,  Purs^rage  and  Passengers ;  and  do  agree  that  ^i^^  plaintiff 
our  Proportions  shall  be  as  follows,  viz.  W.  T.  Money  havingprocured 

two^thirds,  D.  Mackod  and  J.  Hotson  one-third  between  ^^  !5l«?A 

the  command  oi 

them,  equally  to  be  divided.     It  is  further  understood  the  Ship,  this 
that  W.  f.  Money  shall  take  out  all  or  any  part  of  his  Cowt  ifirectcd 
Familf  in  the  said  Ship  free  of  all  Charge  whatsoevar ;  ^g^^^f^xt^  the 
and  it  is  agreed  that  a  due  proportion  of  Cash  shall  be  consideration, 
provided,  and  that  for  any  Surplusage  over  such  Propinr-  |^J^|Sra 
tion  the  Party  advancing  it  shall  receive  seven  and  a  half  whether  such 
jest  cent,  firom  the  Concern;  and  it  is  further  agreed,  *"*  Agreement 
that,  if  any  difference  of  Opinion  should  arise,  the  Ma«  \^^  ^^1^, 
jority  shall  decide,  and  from  their  Decision  there  shall  be 
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no  appeal  to  any  Court  of  Law ;  but,  in  the  event  of 
Death  to  one  of  the  Parties,  should  there  arise  a  Mis- 
understanding between  the  remaining  two,  such  Mis- 
understanding shall  be  finally  settled  by  Arbitration  in 
the  usual  manner;  and,  finally,  the  Parties  concerned 
pledge  themselves  to  keep  this  Engagement  secret. 

'    W.  T.  Money, 
D.  Macleod, 
J.  Hotson.** 

• 

In  pursuance  of  this  Agreement  Uie  Plaintiff^  with  his 
Family,  sailed  to  India  in  The  Walthanutow.  Varioas 
Sums  to  a  considerable  amount  were  advanced  I^  the 
Plaintiff  under  this  Agreement,  and  various  pecuniary 
Transactions  took  place  between  the  Plaii^jpff  and  Cap- 
tain Macleod  upon  the  footing  of  this  Agreement,  but 
the  Accomlt  had  not  been  finally  settled. 


On  the  second  Voyage  made  by  Captain  Madedd  to 
India  in  The  Walthanutow,  another  Agreement^  neariyin 
the  same  terms,  was  entered  into  betwe^i  the  Plai&tiff 
and  Captain  Macleod  and  Mr.  Hotson;  and  various  peca- 
niary  Transactions  had  taken  place  between  the  Plaifitiff 
and  Captain  Macleod  upon  the  footing  of  this  second 
Agreement,  but  without  any  final  Settlement. 

Captain  Macleod,  in  his  Answer  to  the  original  Bffl^ 
did  not  state  any  motive  for  entering  into  the  first^gim 
ment;  but  he  stated  that  he  entered  into  the  seoond 
Agreement  at  the  request  of  Sir  Robert  Wigram^  who 
was  the  principal  Owner  of  the  Ship^  and  had  materislly 
contribute  to  his  appointment  as  Captain. 
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The  Executors  of  Captain  Macleod,  in  their  Aimwef 
to  the  Bill  of  Reviyor,  stated  that  the  Plaintiff  had 
procured  the  command  of  The  Walthamstow  for  Captain 
Madeod,  upon  an  Engagement  on  the  part  of  Captain 
Macleod  that  the  Plaintiff  should  share  in  the  Profits 
of  the  Appointment  according  to  the  Stipulations  of 
the  two  written  Agreements,  and  they  insisted  that 
such  Agreements  were  therefore  illegal  and  void,  and 
that  the  Plaintiff,  being  himself  an  Officer  in  the  Service 
of  the  East-India  Company  (Superintendant  of  Marine 
at  Bombay)  was,  by  Covenant  and  by  the  Bye-laws  of 
the  East" India  Company,  restricted  from  trading,  'and 
that  the  Agreements  were,  therefore,  also  void^  and 
against  public  Policy. 

Sir  R.  Migram,  who  was  examined  by  the  I^laUitiff 
as  a  Witness,  stated  that  Captain  Macleod  was  named  to 
the  command  of  The  Walthamstow  chiefly  on  account  of 
the  respect  he  Sir  22.  Wigram  had  for  him,  and  in  conse- 
quence of  the  good  opinion  entertained  of  his  conduct; 
and  that  the  Plaintiff  did  not  exert  any  influence  witii  him 
Sir  JR.  Wigram,  or,  as  he  knew  or  believed,  with  any  otl^er 
Person,  otherwise  than  in  common  with  other  Per^oim 
speaking  very  highly  of  the  conduct  and  al^ilities  of  Cig^ 
tain  Macleod ;  and  that,  to  his  knowledge  or  bdief^.the 
Plaintiff  did  not  have,  iake  or  receive  any  G^tuity ,  Coo-' 
sideration.  Benefit  or  Advantage  from  Captain  illacieoi^  or 
any  other  Person,  in  consequence  of  having  exerted  any 
influence  to  procure  for  him  the  command  of  the  Sh^* 

The  Cause  now  came  on  to  be  heard. 

Mr.  Hart,  and  Mr.  R.  Grant,  for  the  Plaintiff. 

The  influence  of  the  Plaintiff  in  procuring  the  ap- 
pointment  for  Mr.  Macleod  could  not  be  the  consideratioii 
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for  the  Agreement,  because  the  Appointment  required 
the  sanction  of  the  East-India  Company ;  and  the  sanction 
of  the  Appointment  by  the  Company  always  recites  the 
recommendation  by  some  individual  of  the  Person  ap- 
pointed to  the  command  of  a  Ship. 

If  the  Agreements  be  illegal,  they  must  be  so,  either, 
ist,  by  the  Bye-Laws  of  the  East-India  Compam/; 
t)r,  2d,  by  the  Statute  Law ;  or,  3d,  by  the  Common 

Law. 

♦ 

I.  The  words  of  the  Bye-Law  applying  to  the  Sale  of 
the  command  of  Ships  in  the  East-India  Contpam/^s  Ser-* 
vice,  in  operation  at  the  time  of  these  Agreements,  have 
Jio  application  to  this  Case.  That  Bye-Law  is  expressly 
txmfined  to  the  Case  of  the  Directors  of  tldf  Company, 
and  none  of  the  Parties  were  Directors  at  the  time  the 
Agreements  were  made.  But  even  if  the  Bye-Latr 
extended  to  Persons  not  Directors,  it  expressly  refers  to 
Officers  of  the  Company  in  Europe ;  and  the  Office 
held  by  the  Plaintiff  was  that  of  Superintendant  of  the 
Marine  at  Bombay.  In  Richardson  v.  Mellish  (a),  it  was 
xiecided  that  an  Agreement  to  resign  the  command  of  an 
East-India  Ship  in  favour  of  an  Individual  under  a  peca- 
iiiary  Penalty,  viras  not  an  infringement  of  the  Bye-Law. 
These  subjects  are  clearly  such  as  do  not  bind  Parties  in 
the  situation  of  those  in  question. 

-  n.  As  to  the  Statute  Law,  the  only  Statute  applicable 
is  the  5  &  6  Ed*  VI.  c.  16.  But  tJiat  Statute  cannot 
affect  this  question,  ist,  because  it  does  not  apply  to 
Offices  under  the  East-India  Company;  and,  2dly, 
because  it  does  not  relate  to  the  brokers^43  of  Offices, 


(a)  *2  Bing.  2*ic}. 
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.  • 

but  only  to  actual  buying  and  selling  of  Offices.  The 
Statute  49  Geo.  III.  c.  156,  s.  1,  which  extends-  to 
Offices  under  the  Edsl-India  Company,  was  not  passed 
at  the  time  when  these  Agreements  were  made,  and 
therefore  cannot  affect  them. 
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III.  As  to  the  objection  that  the  Agreement  is  illegal, 
because  it  is  contrary  to  pubhc  PoUcy  that  such  a  situa- 
tion as  the  Captain  of  an  East-India  Ship  should  be 
matter  of  Bargain ;  there  are  two  grounds  on  which  the 
supposed  Impolicy  is  put.  The  first  o(  these  is  from  the 
nature  of  the  East-Ifidia  Company.  Lord  Kenyon's 
dictum  in  Blackford  v.  Preston{a),  that  the  East-Indiu 
Company  is  a  limb  of  the  Government  of  the  Country 
is  relied  on ;  and  it  is  said  that,  being  a  Limb  of  the 
QoyemmeQt,  the  Laws  which  relate  to  the  pubhc  Offices 
of  the  Government  of  the  Country  apply  to  the  Officen 
of  the  .  East-India  Company.  But  in  Richardson  ▼• 
Mellish  (b),  Mr.  Justice  Burrough  distinctly  states  that 
the  situation  of  Captain  of  an  India  Ship  is  not  a  public 
Office,  but  a  mere  Employment  in  the  service  of  the 
East'India  Company  in  their  situation  of  a  trading 
Ccmipany,  and  not  as  a  Territorial  Company.  The  prin- 
ciple of  public  Policy  therefore,  if  it  has  any  reference 
at  all  to  such  a  Case,  can  only  apply  to  the  Territorial 
Officers  of  the  East^India  Company ;  and  Lord  Kemfon^s 
dictum  does  not  apply  to  an  Officer  who  serves  that 
Company  in  their  character  of  Traders.  The  Expression 
of  Lord  Kenyon,  in  Blackford  v.  Preston,  is  a  mere  ^kt- 
turn,  and  was  not  at  all  necessary  for  the  decision  of  the 
Case;  and  Chief  Justice  Best,  in  Rickardson  v.  MeUith, 
refers  to  it,  and  distinguishes  the  manner  in  which  that 


(a)  8  T.  R.  93. 


(h)  2  Bipg.  353. 
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Case  was  pat  by  Mr.  Justice  Lawrence  and  Lord  Kenycn. 
Secondly,  on  general  grounds  it  is  difficult  to  c<Miipre- 
BfioBTVY        bend  on  what  principle  of  public  Policy  the  doctrine  of 
Macleoj).      brokerage  of  Office^  can  extend  to  Tr^sactions  between 

private  Individuals.  If  it  be  applicable  to  such  a  Case 
as  this,  it  must  also  apply  to  Employments  in  every 
Navigation  in  which  the  Public  are  concerned.  Nor 
^ocdd  it  stop  there.  It  must  on  the  same  ground 
extend  to  Employments  in  Stage  Coaches,  and  every 
species  of  public  Conveyance.  It  must  also  take  in  all 
the  links  of  Recommendation ;  not  only  that  of  the 
Person  who  recommends  to  the  immediate  Patron  of  the 
(MSees,  but  also  of  all  the  Persons,  in  the  most  remote 
degree,  through  whom Recommendationshavebeen  given. 
If  the  doctrine  were  admitted  in  its  application  to  such 
Ciuses,  there  could  be  nothing  more  injurious  to  the  Trade 
in^iioh  it  is  intended  to  protect.  But  it  has  been  decided 
that  brQ|:erage  of  Offices,  in  a  secondary  degree,  is  not 
within  the  principle,  unless  there  be  a  case  of  Oppres- 
wm.    Pwrdy  v.  Stacey{c). 

TheCases  in  iidiich  the  Sale  of  the  Command  of  Easi- 
JMm  Compoi^B  Ships  have  not  been  sanctioned  have 
proceeded  on  different  grounds,  as  in  The  East-'Mia 
Compaoj^  V.  Neave(ii)i  T/unnsm  v.  Thomson  {e);  Card 
v^Mopt(f). 

\ 

r  IV*  Even  if  the  Agreements  were  illegal  as  against 
.tl)^  East'India  Company,  that^  is  not  conclusive  again^ 
an  Account  as  between  the  Parties.  Osborne  v.  Wil- 
Kams(g).  The  whole  of  the  Defendant's  Case  consists 
in  setting  up  the  illegality  of  the  Agreement.    But  the 

(e)  5  Burr.  2698.      (d)  5  Ves.  173.      (e)  7  Ves.  470. 
(/)  a  Bam.  &  Cress.  661.  (^)  18  Vei.  379. 
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Agreement  itself  is   onerousi  and  it  Aj^pearsen  the 
Answer  that  the  Plaintiff  advaiieed  above  i,oooL  on 

•  •       • 

Ae  footing  of  its  being  a  valid  Agreement.    That  is 
enough  to  give  a  right  to  an  Account. 

V.  The  two  Adventures,  of  which  Bxt  Account  is 
sought  by  the  Bill,  sprang  from  two  separate  Agree- 
ments ;  and,  even  if  the  first  Agreement  should  be  held 
objectionaUe,  the  second  must  be  taken  on  the  grounds 
<m  which  it  is  put  by  the  Answer  of  Mr.  Mhcleod, 
and  is  then  entirely  unobjectionable*  At  least  a»  to  the 
second  Agreement,  therefor^,  there  is  a  clear  title  to  an 
Account. 

llr.  Heme,  and  Mr.  Purvis,  for  the  Defendants,  the 
Executors,  insisted  on  the  illegality  of  the  Agreements, 
^md  rehed  on  BlacKford  v.  Prestoih  oi^d  Hanington  v. 
JJ^ichasfel^i)^ 


•  - » 
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^^'Mr.  Sidebottom  appeared  for  the  Assignees  of  Hotson, 
ifho  had  become  a  Bankrupt. 

•  The  Vice-chancellor  observed  that,  as  to  ihe 
aeoond  Agreement,  Captain  Macleod 'haying  stated  in 
hk  Answer  tiiat  ike  had  entered  into  -  it  at  the  reqiitet 
and  out  of  gratitude  to  Sir  Robert  Wigram,  it  was  not 
open  to  the  Court:  to  impute  to  him  any  other  motive 
with  respect  to  it,  and  that  the  Plaintiff  was  therefore  ^ 
entitled  to  an  account  of  the  second  Voyage :  That,  not 
being  fettered  by  Captain  Macleotfs  Answer  with  respect 
to  the  first  Voyage,  it  did  appear  to  His  Honor  that  the 
Agreement  of  the  ist  of  February  1804  afforded  intrinsic 


(A)  1  Bro.  C.  C.  125.  More  correctly  reported  a  Swan.  159. 
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eyidence  of  an  Engagement  between  the  Plaintiff 
and  Captain  Macleod  to  the  effect  alleged  in  the  Answo: 
of  the  Defendants,  the  Executors ;  it  being  wholly  irra- 
tional to  suppose  that  Captain  Macleod  would  give  to 
the  Plaintiff  much  the  greater  share  of  the  Profit  of  his 
Command  without  some  powerful  inducement;  and  no 
other  inducement  being  suggested  by  the  Plaintiff  except 
the  assistance  as  to  the  advance  of  Money,  which  it  was 
said  he  might  derive  from  his  connexion  with  the 
Plaintiff,  but  which  was  not  stipulated  for  in  the  Agree- 
ment, and  could  be  no  adequate  inducement ;  and  that 
the  obligation  of  Honour  and  the  condition  of  Secrecy, 
which  were  to  be  found  in  the  Agreement^  were  clear 
evidence  that,  in  the  opinion  of  the  Parties,  the  Trans- 
action was  not  of  a  nature  which  would  bear  the  light. 


m 


The  Vice-Chancelhr  directed  an  Issue  to  be  tried  at 
Law  as  to  the  first  Agreement,  in  the  following  terms : 

"  Whether  the  Agreement  of  the  1st  of  February  1804, 
in  the  Pleadings  mentioned,  was  entered  into  by  the 
late  Defendant,  Donald  Macleod,  either  wholly  or  partly 
in  consideration  of  Assistance  rendered  or  supposed  to  be 
rendered  by  the  Plaintiff  to  the  said  late  Defendant,  uk 
pnocuring  for  the  said  late  Defendant  the  command  o{ 
the  Ship  Wakhamstow  in  the  said  Agreement  named/' 


■  i 
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18115. 
TYLER  V.  DRAYTON.  «d  May. 

IHE  pbject  of  the  BUI  was  to  set  aside  a   Sale    p^C|^^*"  ^ 
Mid  Conveyance  of  certain  Estates  made  by  Griffith         Deeds. 
TeMkim,  deceased,  the  Plaintiff's  Nephew,  to  the  De-  — ;- 

eiidant,  as  having  been  obtained  for  an  inadequate  con-  ^.  f.  ^    *  ^  ^ 
illtfation  by  taking  advantage  of  the   inexperience,  aside  a  Convey* 
mliecility  of  mind,  and  embarrassed  circumstances  of  a^^ce  on  the 
hfi  Vendor.    The  Bill  alleged  that  the  Plaintiff,  on  her  f  ^aud  the 
Nephew's  decease,  became   entitled  to   these  Estates  Court  will  not 
tnder  the  Settlement  on  the  Marriage  of  her  late  Father  ^J^^j^^^^^*^  ^ 
tnd  Mother,  and  charged  that  the  Defendant  was  in  ductionofthe 
yoaaession  of  that  Settlement,  and  of  other  Deeds  and  Conveyance. 
Documents  relating  to  the  Estates,  and  to  the  Sale  and 
ZIoiiTeyance  to  him,  and  required  him  to  set  forth  a 
Schedule  thereof.    The  Answer  denied  all  the  Allega- 
ions  of  Fraud  in  the  Bill.    The  Schedule  annexed  to 
t,  set  forth,  as  required  by  the  Bill,  a  List  of  the  Title- 
leeds,  the  Settlement,  and  the  Defendant's  Purchase- 
leeds. 

The  Plaintiff  now  moved  for  the  production  of  all  the 
Deeds  mentioned  in  the  Schedule,  or  such  of  them  as 
;lie  Court  should  be  of  opinion  that  he  was  entitled' to 
aspect. 

The  only  Deeds  which  the  Defendant  objected  to  pro-     ' 
duce  wer  the  Purchase-deeds. 

Mr.  Agar,  Mr.  Sugden,  and  Mr.  Farrar,  for  the  Plain- 
iS,  contended  that  the  Purchase-deeds  ought  to  be 
^reduced,  and  cited  Taylor  v.  Milner  (a),    Beckford  v. 

(a)  11  Yes.  41. 
Vol.  II.  Y 
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Wildman  (fc).  The  Princess  of  Wales  v.  Lard  Liverpool  (c), 
and  Balch  v.  Symes{d),  and  relied  on  the  following  pas- 
sage of  the  Judgment  in  the  last  Case  :  ''  Where  a  Deed 
is  sought  to  be  impeached,  the  Plaintiff  is  entitled  to 
have  it  produced,  and  no  Lien  can  protect  the  De- 
fendant from  producing  it ;  for  it  is  the  object  of  the 
Suit  that  the  Deed  may  be  declaimed  a  nullity.**  They 
added  that  it  was  common,  in  Tithe  Bills,  to  allege 
that  Deeds  and  other  Documents  were  in  the  possession 
of  the  Defendant,  from  which  it  would  appear  that  the 
Plaintiff  was  entitled  to  Tithes  in  kind. 

Mr.  Heald,  for  the  Defendant,  distinguished  Taylor 
y.  Milner,  and  Beckford  v.  Wildman,  from  the  present 
Case,  saying  that  the  Motion  in  the  former  was  for  ihe 
production  of  Letters  only,  and  had  nothing  to  do  with 
Deeds,  and,  in  the  latter,  to  have  Deeds  impounded  in 
the  Master^s  Office  until  the  hearing ;  ^e  added  that 
the  Court  would  never  compel  a  production  of  Deeds  if 
the  Answer  denied  that  the  Plaintiff  had  any  Title  to  the 
relief  prayed  by  his  Bill ;  that  here  all  the  allegations- 
of  Fraud,  and,  consequently,  the  whole  equity  of  th^. 
Plaintiff,  were  entirely  denied ;  and  that,  if  this  Motioa 
were  granted,  a  person  who  wanted  to  see  a  Deed  be- 
longing to  another  for  the  purpose  of  picking  a  hole  in 
ity  ^ould  have  nothing  to  do  but  to  file  a  Bill  containing 
a  fictitious  Case  of  Fraud,  and  then  to  move  for  the  piu- 
duction  of  the  Deed. 

The  Vice-chancellor  said  that,  where  a  Defendant  re« 
ferred  to  his  Schedule  as  containing  all  Deeds,  Papera, 
Sec.  in  his  custody  or  power  relating  to  the  matters  in 
question,  there  the  Plaintiff  was  entitled  to  the  inspec- 
tion of  all  such  Deeds,  Papers,  8cc.  as  of  course ;  hnless: 

(6)  1 6  Ves.  438.        (c)  1  Swan.  1 14.        {d)\  Turn.  87. 
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t|i|ietred^  by  the  description  of  any  particular  Instru- 
flttt  ill  the  Schedule,  or  by  Affidavit,  that  it  was  eri- 
AiOe,  not  of  the  Title  of  the  Plaintiff,  but  of  the 
lAlldant,  or  that  the  Plaintiff  had  otherwise  no  interest 
itt  production;  and  he  ordered  the  Defendant  to 
bdmse  all  the  Deeds  mentioned  in  the  Schedule,  except 
m  Fnrehase-deeds. 
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HEMMING  V.  GURREY, 

^OMAS  HEMMING,  by  his  WiU,  gave  an  An- 
dty  of  1  oa/.  a  year  to  the  Plaintiff,  Richard  Hemming^       An  Annuity 
r  Ilia  life,  and  appointed  George  Hemming  his  Exe-  k         th^dto 
tor  and  Residuary  Legatee.     He  afterwards  made  a  A,,  provided  he 
^cH  to  his  Will  in  the  woids  following :  "  I  do  V.^^  2,000  /. 
aStpf  give  and   bequeath  to   my   Nephew   Richard  tator-  but  if  he 
miming,  the  further  sum  of  200  /.  per  annum  in  addition  paid  1,000  /. 
what  I  have  already  given  him  by  my  Will,  provided  J^^^^/f  ^^^^ 
flischarges  the  Bonds  he  now  stands  indebted  to  me,  a  recommenda- 
fich  now  amount  to  upvirards  of  2000/. ;  and  if  in  case  ^*^°  *^  ^^®  ^^^ 
H-P^y  off  1,000  /•  of  what  he  stands  indebted  to  ^^  ^y^^  gjjg  ^f 
IfiiBt  case  he  will  be  to  receive  of  my  Executor  mercy,  and  to 
?  per  annum,  but  I  recommend  my  Executor  to  ?f  "berai  to 
in  m  the  side  of  mercy  to  him,  and  if  he  reforms  his  off  1,400/.  The 

ife  to  be  liberal  towards  him/'    The  Testator  died  in  Executor  (who 

Q  was  also  re- 

le  year  1801 .  giduajy  L^a- 

tee)  paid  the  Annuity  of  300/.  during  his  Life,  and  waved  in  writing, 
biit  Old  not  formally  release,  the  remainder  of  die  Debt ;  his  Executor 
BMnr*  notwithstanding,  with-hold  the  Annuity  until  the  remainder  of  the 
Drat  is  paid ;  Semble. 

Hdd,  diat  a  second  Will  was  made,  if  not  wholly,  yet,  as  to  the  greater 
:fnt»  in 'substitution  of  the  fin(t,  from  the  similarity  of  tbB  form  and  expres* 
sons  of  the  two  Instruments,  and  of  the  Annuities  and  Legacies,  and  from 
the  gifts  of  two  Estates  specifically  devised. 

Y  2 
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The  Plaintiff  paid  to  the  Testator  in  his  lifetime 
1400/.  in  part  of  the  sums  due  on  the  Bonds,  and, 
after  the  death  of  the  Testator,  George  Hemming  agreed 
to  pay  to  the  Plaintiff  the  full  Annuity  of  200/.  under 
the  Codicil,  and  to  wave  all  further  claim  in  respect 
of  the  2,000/.  This  Agreement  was  evidenced  by  the 
following  Memorandum,  signed  by  George  Hemming^ 
in  the  Book  of  his  Executorship  Account :  ''  I  presume 
Ricftard  Henmdng  has  paid  off  1400/.,  but  I  wish 
to  wave  all  further  Claims  respecting  the  2,000  /.,  and 
to  allow  him  the  full  amount  for  Life  of  200/.,  and  the 
100  /.  in  the  Will,  making  300  /.  per  annum.  Witness 
my  hand  George  Hemming.*^ 


George  Hemming  afterwards  advanced  200/.  to  the 
Plaintiff,  to  enable  him  to  purchase  two  tontine  Shares 
for  his  Children,  and,  upon  that  occasion,  it  was  agreed 
that  the  200  /.  should  be  considered  as  a  Purchase  of 
20  /.  a  year,  part  of  his  Annuity,  and  that,  from  thence, 
he  should  be  paid  280  /.  per  annum  in  lieu  of  300  /. : 
whereupon  the  following  Entry  was  made  by  George 
Hemming  in  the  Book  of  his  Executorship  Account. 

"  Richard  Hefnming  having  received  200/.  for  the 
purpose  of  purchasing  two  Shares  for  his  Children  in 
Mr.  Drew's  tontine,  for  which,  as  his  Annuity  was  only 
on  his  Life,  20/.  per  annum  was  deducted/' 


George  Hemming  continued  to  pay  the  280/.  per 
annum  to  the  Plaintiff,  and  died  in  i8o7,*hayin(r  left 
two  Testamentary  Papers.  The  first  of  these  Papers  Was 
•dated  on  the  28th  of  May  1780/  and  was  as  follows  : 

.In  the  name  of  God,  amen.     I»  George  Hemmimg,  of 
Bond-street,  in  the  City  of  Westminster,  Goldsmith,  being 
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r]Mrfect  mincl  and  memory,  make  ibis  my  last  Will  and 
Maiuent :  Imprimis,  I  bequeath  to  my  dear  and  faith- 
il  Wife,  Anne  Hemming,  500/.  sterling,  per  annum,  for 
or  life,  to  be  placed  in  and  payable  out  of  the  Long 
munlies,  and  to  stand  in  her  Name,  and  in  the  Names 
tmf  Father,  TJumias  Hemming,  and  my  Friends  Thomas 
mM^  and  James  Gurrey,  in  trust  for  the  use  of  my 
fUetoft  her  Life,  payable  half-yearly ;  and  at  her  decease 
» diy  Vz£tiex,  Thomas  Hemming,  for  his  Life,  remainder  to 
tf  Cousin,  Richard  Hemming,  Son  of  my  Uncle  George 
lemming,  and  absolutely  for  his  Use,  upon  his  attaining 
MBty^ve  years  of  age,  if  the  forenamed  Parties  are 
end,  till  that  time  in  the  same  Trusts,  the  Party 
iterested  to  choose  a  new  Trustee  upon  the  death  of 
tlier  taking  place. 


Hemmvot 
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To  Ekanor  Gurrey,  wife  of  the  aforesaid  James  Gurrey, 
bequeath  50  /.  sterling  per  annum,  for  her  Life,  out  cS 
le  Long  Annuities,  and  in  the  same  Trusts  as  above, 
nainder  of  the  Teim  after  her  death  to  the  Children 
lEkanor  Gurrey,  by  James  Gurrey,  Share  and  Share 
ike,  upon  their  becoming  of  age  each  Child  to  have 
leir  respective  Share  transferred  to  them ;  but  the 
pragoing  Devise  is  not  to  take  place  except  James  and 
Ihanor  Gurrey  do  assign  their  Share  in  an  Estate  called 
le  Barroio,  to  John  Weaver,  and  his  Wife,  as  is  after 
ireeted,  in  the  fullest  manner  in  their  power. 


To- Jane  Gilley  and  Benetta  Gilley  I  do  bequeath 
>/.  per  annum  to  each  of  them  for  Life,  in  the  same 
nMs  as  aforesaid ;  but  in  both  instances  the  Name  of 
le  Parties  intended  to  be  benefited  to  stand  in  the 
lank  Books  with  the  Trustees ;  and,  in  case  of  the  death 
f'ottier  Jdme  or  Benetta,  the  deceased's  Interest  for 

Y  3 
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the  remainder  of  the  Term  to  go  to  my  "Wife  abaolutely, 
and  at  her  digpoeal ;  but,  in  case  of  her  death  previouSy 
Hs^MiNo       fj^Qj^  f^  Thomas  or  Richard  Hemming,  as  before. 

Gt'RBBY. 

To  Catherine  GiUey,  350/.  sterling,  proTided  she 
assigns  all  her  Interest  in  the  Barrow  to  John  Weamr 
and  Wife ;  and  I  recommend  her  to  place  it  in  the  Long 
Annuities  for  her  Life,  and  convey  it  to  her  Children,  if 
any,  as  she  may  be  married  for  aught  I  know ;  and  if  80» 
1  hope  happily,  believing  her  deserving :  To  John  and 
Mary  Weaver  I  bequeath  the  Share  of  James  Gurry  f 
and  Wife  Catherim  Gilley,  and  the  two  Shares  I  boi^t 
of  Jane  and  Benetta  Gilley :  and  I  request  my  Wife 
will  assign  her  Share  in  the  Barrow  Estate  abaoluteiy 
to  John  and  Mary  Weaver^  for  their  joint  lives,  and,  at 
their  decease,  to  their  Children  equally ;  but  I  reoom* 
mend  them  to  sell  the  Estate;   but  if  so,  they  must. 
place  the  Money  in  the  Trusts  aforesaid,  for  the  use  oF 
their  Children  at  their  death,  and  when  of  age,  or  fbrleit 
this  bequest. 

To  my  Wife^s  five  Sisters  50  /.  each,  over  and  above  all 
the  foregoing  Bequests,  they  giving  up  all  Papers  they 
may  hold  respecting  payment  of  Money,  especially  Jam 
and  Benetta. 

To  my  dear  Wife,  my  Estate  at  Edgware,  abscdutd^, 
as  she  seemed  fond  of  it ;  but  request  she  never  builds 
there  to  make  a  residence,  knowing,  although  ahe  l&es 
it  now,  it  would  not  be  suitable  for  to  reside  at.  If  ahe 
does  not  part  with  it»  I  recommend  it  to  be  left  by  her  to 
Richard  Htnming. 

.  I  leave  to  FeUx  Vaughan,  Son  of  Samuel  VaugkemM 
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ffOoL  in  tlie  same  Tnisl;,  till  of  age,  thai  absolntely, 
liopiiig  he  win  be  advieed  by  my  Tnuteea. 

I  leare  to  Thonuu  Lavtr,  as  some  return  for  his 
Father's  feithful  Services,  500  /.  in  the  same  manner  as 
I  have  done  above  to  Felix  Vaughan, 

'  To  my  respected  Friend,  Alexander  Baxter,  Esquire, 
apiece  of  Plate  of  100  Guineas  Value,  if  he  be  ahve  at 
my  decease. 

To  Mary  Mapletoft,  and  Beatrix  Peirce,  each  100 
Chiineas,  for  their  sole  use  and  benefit. 

To  my  dear  Wife  3,000/.  absolutely  at  her  disposal, 
and  to  her  sole  use. 


HsMitive 

r. 
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To  my  dear  Father,  my  Share  of  Ingatestotie  Estate ; 
and  to  him,  Thomas  Ludbey,  and  James  (Surrey,  my 
three  Executors,  500  /.  each,  and  likewise  to  my  Wife 
all  my  Household  Furniture,  Pictures,  and  whatever 
I  may  die  possessed  of,  the  rest  and  residue  of  all  my 
tfects,  appointing  her  to  act  as  Trustee  in  conjunction 
with  the  above-named,  beheving  firmly  she  will  benefit 
and  show  kindness  to  all  those  she  knew  I  esteemed,  or 
that  were  deserving.  I  likewise  bequeath  my  esteemed 
Friend  John  Brewster,  Esquire,  100  Ghiineas.    If  his 

death  takes  place  previous  to  mine,  then  equally  to  his 

CUldren. 

Aa  to  my  Wife,  if  «he  does  marry  again>  which  I  by 
i^iO  means  dis^prove  of,  I  hope  she  will  gain  one  de- 
serving her,  and  that  will  esteem  her  as  she  deserves ; 
^>Jily  advising  her  to  have  her  /ortune  settled  upon  her 

Y4 
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K«  l.^!!stdMren  previous  to  Marriage.     Witness  my 
w«ifK-  .b=s  cMhof  May  1780." 

•>^-  .>iher  Paper  was  as  follows : 

•   Xus^ust  26th,  1 780. — I,  George  Hemming,  of  Bondr 

x'^\t^.  lioldsmith,  being  of  sound  mind  and  memoiy,  do 

^K^e  and  ordain  this  to  be  my  last  Will  and  Testament. 

t'itpriiNis,  I  bequeath  to  my  dear  Wife  Ann  Hemming^ 

K>nuerly  Ami  Gilley,  so  much  Money  as  will  purchase 

500  /.  sterUng,^er  annum,  in  the  Long  Annuities,  granted 

by  Government,  and  the  Income  thereof  to  be  received 

by  the  said  Ann  Hemming  during  her  Life,  for  her  own 

use  and  benefit,   and,  at  her  death,  to  my  Child  or 

Children,  for  their  own  use  and  benefit,  equally.     In 

default  of  Issue,  then  to  my  Father  J'homas  Hemming, 

for  his  Life,  and  at  his  death  to  go  to  my  Nephew 

Richard  Hefnming,  for  the  remainder  of  the  Tenn«  or 

absolutely  at   his  disposal,  when   the   said   Ann  and 

Thomas  Hemming  are  both  dead ;  the  Principal  at  mi 
death  to  be  placed  in  the  Names   of  Ann  Hemming 
my  Wife,  my  dear  Father  Thomas  Hemming,  my  valu< 
Friend    Thomas    Ludbey,   and    my   worthy   Kinsmai^  _ 
Jatnes  Gurrey,  in  Trust  for  the  said  Ann,  or  my  £, 

Children,  and    Thomas  Heming,  during  their 
lives  respectively ;  supposed  at  or  about  -        g,oai 

1  bequeath  to  my  Nephew  Richard  Hemming, 
after  the  four  following  Shares  are  purchased 
and  assigned  over  to  my  Executors,  all  the 
Estate  called  the  Barrow,  in  the  County  of 
Hereford 1,000 

I  bequeath  to  John  and  Afcr/y  Weaver,  200/., 
provided  they  assign  their  Share  and  Right 
in  the  Barrow  Estate  to  my  Executors        -  200 
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I  likewise  beqaeath  to  the  said  Mary  Weaver  £. 

50/.  per  annum  in  the  Long  Annuities,  for 
her  life,  and,  at  her  death,  to  the  Issue  of 
her  Body  by  John  Weaver;  in  default  of 
Issue,  then  at  her  disposal         ...  goo 

I  bequeath  to  James  and  Eleanor  Gurrey,  in 
like  manner,  aoo/.  for  their  Share  in  the     ^ 
Barrow  Estate  -        -        -        -        -  200 

I  bequeath  to  Eleanor  Gurrey,  Wife  of  James 
Gurrey,  50/.  per  annum  in  the  Long  Annui- 
ties, for  her  life,  and,  at  her  death,  equally 
to  the  Issue  she  may  have  by  James  Gurrey ; 
in  default  of  such  Issue  then  at  her  disposal  900 

To  Jane  Gilley  I  bequeath  50  /.  per  annum  in 
the  Long  Annuities,  absolutely  at  her  dis- 
posal, in  lieu  of  any  other  Annuity  I  may 
Jiave  granted  to  her  ...        -        -  goo 

To  Benetta  Gilley  I  bequeath  50/.  per  annum 
in  the  Long  Annuities,  at  her  disposal,  in 
lieu  of  any  other  Annuity  I  may  have 
granted  to  her  ------  900 

To  Catherine   Gilley,    Sister  of   the  before- 
•  named,  I  bequeath  300/.  provided  she  do 
make  a  good  Assignment  of  her  Share  of  the 
Barrow   -------  300 

To  my  dear  Wife  200/.  for  the  same  purpose  -  aoo 

To  my  dear  Wife  Ann  Hemming  I  leave  my 
Estate  of  Meadow  Land  at  Edgware  in 
Middlesex,  for  her  sole  use  and  benefit,  but 
do  not  reconmiend  her  to  build  at  or  reside 

"  there ;  if  she  finds  that  my  Nephew  Richard 
Hemming  is  deserving,  then  she  may  leave  it 
to  him,  if  she  approves :  but  if  I  should  leave 
Issue,  then,  after  mv  Wife's  decease,  I  will 
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'  and  devute  this  Estate  to  the  said  Issue  for  £« 

ever         -------       1,500 

To  my  dear  Wife,  Ann  Hemmifig,  I  leave  my 

House  in  Tottenham  Court  Road         -        -  850 

I  leave  to  my  dear  Wife,  to  be  paid  to  her 
within  one  month  from  my  decease,  200  /., 
and  desire  that,  all  the  bequests  that  relate 
to  her  may  be  settled  as  soon  as  possible 
after  my  decease,  in  order  that  she  may  be 
in  the  receipt  of  her  Income       ...  aoo 

To  Felix  Vaughan,  my  Nephew,  to  be  placed 

in  Trust  till  of  age    -----  goo 

To  Richard  Hemming,  my  Nephew,  in  the  same 

manper    -------  500 

To  Thomas  Lover,  Son  of  Benjamin  Laver,  as 
a  token  of  my  esteem,  in  Trust  till  he  is  of 
age 500 

To  my  respected  friend  Alexander  Baxter,  Esq. 
a  piece  of  Plate,  if  he  is  alive,  value  of  100 
guineas    -------  105 

To  Beatrix  Pierce  and  Mary  Mapletoft,  for 

their  sde  use,  100  guineas  to  each      -        -  210 

£.  18,866" 

It  will  be  observed  that  the  concluding  part  of  the  firat 
Will  was  wholly  omitted  in  the  second,  which  contained 
no  appointment  of  Executors,  nor  any  residuary  bequest. 
Both  these  Papers  were  proved  in  the  Ecclesiastical 
Court  by  the  Executors  named  in  the  first  of  them* 

After  the  death  of  George  Henrnnu^,  Anne  Hemming, 
his  WidoWf  continued  to  pay  to  the  Plaintiff,  Richard 
Hemming,  the  Annuity  of  280  L  per  annum  under  the 
Wm  o(  ThomoB  Hemndng.    She  died  in  1818. 
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■ 

The  present  Suit  was  instituted  by  Richard  Hemming 
against  the  Personal  Representatives  of  Thomas  Hem- 
ming,  George  Hemmhig  and  Anne  Hemming,  for  the 
purpose  of  enforcing  the  payment  of  the  Annuity  of 
280/.  under  the  Will  of  Thomas  Hemming',  and  also  of 
the  two  Annuitiea  of  500/.  each  under  the  two  Testa* 
mentary  Instruments  of  George  Hemming,  which  the 
Plaintiff  insisted  were  cumulative. 

Mr.  Hart,  and  Mr.  Perkins,  for  the  Plaintiff: — 

ist.  As  to  the  Annuity  of  280/.^  the  acts  of  George 
Hemming  amount  to  an  actual  release  of  the  Debt.  It 
would  be  contrary  to  all  the  principles  of  Equity  to  allow 
an  Executor  to  enforce  payment  of  a  Debt  which  the 
Testator  himself,  under  his  hand,  has  declared  he  did 
not  intend  to  claim.  But  especially  under  the  circum- 
stances of  this  Case,  considering  the  expressions  in  the 
Will  of  Thomas  Hemming,  and  the  written  declaration  of 
George  Hemming,  the  Court  cannot  consider  the  Exe- 
cutor entitled  to  set  up  any  demand,  in  respect  of  that 
Debt,  against  the  Plaintiff. 

2dly.  As  to  the  Annuities  of  500  /.  each  given  to  the 
Plaintiff  by  each  of  the  two  Testamentary  Papers,  that 
given  by  the  latter  Paper  cannot  be  considered  as  a  sub^ 
stitution  of  the  Annuity  given  in  the  former,  as  there  is 
not  that  double  coincidence  which  has  been  held  ne* 
cessary  to  enable  the  Court  to  decide  that  the  latter 
Grift  was  a  substitution  for  the  former.  Hurst  v.  Beach  (a). 
Attorney  General  v.  Harley  (b),  Gillespie  v.  Alexander  (c). 

Mr.  Heald,  Mr.  Boteler,  and  Mr.  Wigram,  for  the 
Defendant,  were  desired  by  the  Vice^Chancdbr  to  con- 
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fine  themselTes  to  the  first  point,  as  to  the  Annuity  of 
280/. 

There  has  been  no  act  amounting  to  a  release  of  the 
Debt  due  by  the  Plaintiff.  The  Memorandum  of  George 
Hemming  is  not  sufficient.  It  would,  not  have  bound 
himself,  and  therefore  cannot  be  held  to  bind  his  Exe- 
cutors. The  result  of  repeated  decisions  is,  that  no  act 
of  Bounty  which  has  not  been  perfected  by  a  TestatOT, 
can  be  held  to  avail  against  his  Executor.  Adams  y. 
Claxton  (d).  Hooper  v.  Goodwin  (c),  Cotteen  v.  Jlfis- 

The  Vice-Chancellor: — 

It  is  plain  that  it  was  not  the  purpose  of  G.  Hemmmg^^ 
or  of  his  Widow  and  Residuary  Legatee,  A,  Hemming, 
to  enforce  the  Payment  of  the  Money  remain^lg  due 
from  the  Plaintiff  on  his  Bonds,  as  the  condition  of 
his  being  entitled  to  the  full  Annuity  of  280  /.  under  the 
Will  of  J.  Hemming;  but  it  is  quite  another  question 
whether  any  act  was  done  which  could  conclude  their 
Representatives  from  enforcing  such  Claim.  It  does 
not  appear  whether  the  Bonds  for  2,000/.  were  ever 
delivered  up  to  the  Plaintiff,  or  cancelled  or  destroyed, 
and  I  shall  therefore  direct  an  inquiry  before  the  Master 
upon  those  Points,  with  liberty  to  the  Master  to  state 
any  circumstances  specially. 

With  respect  to  the  Plaintiff's  claim  of  two  Annuities 
of  500/.  each,  under  the  two  Testamentary  Papers  of 
G.  Hemming,  I  am  of  opinion  that  the  second  Instru- 
ment was  not  made  as  an  addition  to,  but  as  a  substita*- 


(rf)  6  Vcs.  3a6.      (e)  1  Swaii.  485.  (/)  1  Madd.  176, 
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tMm  for,  the  first,  if  not  wholly,  at  least  in .  the  gtreater 
part,  and  plainly  as  to  the  Annuities  in  question.  This 
is  evident  from  comparing  the  form  and  expressions  of 
the  two  Instruments,  from  the  general  similarity  of  the 
two  Annuities  and  Legacies,  and  from  the  particular 
gifts  of  the  Barrow  and  Edgware  Estates. 

Declare,  therefore,  that  the  Plaintiff  is  entitled  to  one 
Annuity  of  500  /.  only  under  the  Will  of  G.  Hemming. 
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IHE  time  for  answering  having  expired,  and  the 
Defendant  not  having  obtained  an  Order  for  further 
"time,  an  Attachment  was  issued  against  him.  The  De- 
-fendant  afterwards  tendered  to  the  Plaintiff  the  Costs  of 
liis  Ckmtempt,  and  then  put  in  a  general  Demurrer. 

Mr.  Skirrow,  for  the  Plaintiff,  now  moved  that  the 

Demurrer  might  he  taken  off  the  File  for  irregula^ty. 

He  referred  to  Gilb.  For.  Rom.  71 ;  Beames's  Ord.Cha. 
"^178;  Hind's  Practice,  115;  Pract.  Reg.  163;  Harr.  Ch. 

Tract.  214  (a) ;  Sowerby  v.  Warder  (6);  JB.  India  Comp. 
'y.  Henchman  (c);    Curzmi  v.  Lord  De  la  Zouch  (ft); 

Broughton  v.  Jones  (e), 

Mr.  Bethell,  contra,  cited    Waters  v.  Chambers  (/), 
^and  Sanders  v.  Mumey  (g). 


1825. 
6th  A  13th 

May. 
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Practice. 


A  Defendant, 
against  whom 
an  Attachment 
had  issued  for 
want  of  an  An- 
swer, tendered 
the  Costs  of  the 
Contempt,  and 
then  filed  a 
Demurrer.  The 
Demurrer  was 
oi*dered  to  be 
taken  off  the 
File. 


(a)  But  see  Ibid.  215. 
(6)  3  Cox,  368. 
(e)  3  Bro.  C.  C.  373. 
(<0  I  Swan.  185. 


(e)  3  Madd.  43. 
(/)  Ante,  1  Vol.  335, 
(g)  Ibid. 
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The  Vice-Chancellor: — 

It  is  clear,  that,  after  an  Attachment,  unless  it  be  aH 
Attachment  with  Proclamations  returned,  a  Defendant, 
upon  payment  or  tender  of  his  Costs,  may  put  in  a  Plea 
or  Answer  without  special  Order.  The  question  is, 
whether  he  can  demur  alone  in  such  case,  as  well  as 
answer.  The  language  of  Lord  Clarendon's  Order,  and 
ihe  text  of  the  Lord  Chief  Baron  Gilbert,  seem  to  import 
no  difference  in  this  respect :  but  in  the  Cases  referred 
to,  from  3d  Bro.  C.  C.  and  ad  Cox,  it  is  expressly  stated 
that  a  Defendant  cannot  demur  alone  after  process  of 
Contempt  has  issued  against  him;  and  I  find  that  such 
is  the  received  practice  at  this  day.  This  Demurrer, 
therefore,  must  be  taken  off  the  File. 


Reg.  Lib.  B.  1824,  f.  1151 
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T, 


HE  Bill  stated  that  Joseph  Wright  was  seised  in  Fee 

)f  a  Freehold  Estate;  that  he  borrowed  300/.  from 

--Ja$ne$  Rose,  the  Defendant,  and  secured  the  repayment 

)f  it,  with  Interest,  by  executing  a  Mortgage  Deed  of 

le  Estate,  with  a  Power  of  Sale;  and  that,  by  the 

^^erms  of  the  Deed,  it  was  provided  that  the  Surplus 

[onies  to  arise  from  the  Sale,  in  case  the  same  should 

place,  were  to  be  paid  to  Wright,  his  Executors  or 

-Administrators  (a). 


In  1822,  Wright  died  intestate,  and  without  ever 
ving  been  married.    All  the  Interest  due  on  the  Mort- 

sonal  Estate ;  but  if,  after  his  Death,  it  is 

Ca)  It  did  not  appear  on  the  face  of  the  Bill  to  whom  ihe 
^ht  of  Redemption  was  reserved. 

Vol.  II.  Z 
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Conversion. 

Where  a 
Mortgage  Deed 
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gage  Money  had  been  duly  paid  by  him  up  to  the  time 
of  his  Deaths  but  the  Principal  remained  unpaid. — The 
Interest  that  accrued  due  after  his  Death  having  re- 
Ross,  mained  unpaid.  Rose,  the  Mortgagee,  entered  into  Pos- 
session, and  afterwards  sold  the  Estate  under  the  Power 
of  Sale,  for  a  Sum  which  considerably  exceeded  the 
Mortgage  Money  and  Interest. 

Joseph  Wright,  the  Mortgagor,  was  an  illegitimate 
Child,  and,  having  died  without  Issue,  a  Claim  was  set  np 
on  the  part  of  the  Crown  to  the  mortgaged  Estate.  But. 
on  inquiry  being  made  as  to  the  value  of  the  Property* 
it  was  found  to  be  subject  to  the  Mortgage,  and  the 
Claim  was  abandoned :  and,  aft;er  the  Sale,  Letters  of  Ad* 
ministration  of  the  Estate  of  Joseph  Wright  were  granted 
to  the  Plaintiffs. 

The  Bill,  after  setting  forth  these  facts,  and  alleging 
that  a  large  Surplus  remained  in  the  hands  of  the  De> 
fendant.  Rose,  aft;er  satisfying  the  Mortgage  Debt  and 
Interest,  prayed  that  an  Account  might  be  taken  of  the 
Monies  produced  by  the  Sale,  and  of  the  Amount  due  in 
respect  of  the  Mortgage ;  and  that  the  Defendants  might 
be  decreed  to  pay  over  the  Surplus  to  the  Plaintiffs  ts 
the  Personal  Representatives  of  Joseph  Wright. 

To  this  Bill  the  Defendant  put  in  a  general  Demurrer 
for  want  of  Equity,  which  now  came  on  to  be  argued. 

Mr.  Cooper  for  the  Bill. 
Mr.  Koe  for  the  Demurrer. 

The  Vice-chancellor  : — 
If  the  Estate  had  been  sold  by  the  Mortg^ee  in  the 
lifetime  of  the  Mortgagor,  then  the  Surplus  MoilM* 
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would  have  been  Personal  Estate  of  the  Mortgagor,  and  1%^$. 

the  Plaintiffs  would  have  been  entitled.    But  the  Estate     *        ^'        ' 

^Vriort 
being  unsold  at  the  death  of  the  Mortgagor,  the  Equity  ^ 

of  Redemption  descended  to  his  Heir,  and  he  is  now         Rose. 

entitled  to  the  Surplus  Produce. 

Demurrer  allowed. 


FOX  V.  MOREWOOD.  aoth  May. 

• ^ ' 

^                                                                                                         Practice 
"N  the  1 2th  of  April  the  Defendant  obtained  an  Order  

to  dismiss  the  Bill  for  want  of  Prosecution.  ^  j  second 

Order  to  dis- 
miss cannot  be 

On  the  30th  of  the  same  month,  the  Plaintiff,  on  obtained  on  the 
special  grounds,  moved  for  and  obtained  an  Order  dis-  ^  former  Order 
charging  the  Order  to  dismiss.     On   the  same   day,  to  dismiss  is 
the  Defendant,   on  a  Motion  of  Course,  obtained  a  discharged, 
new  Order    to  dismiss  the  Bill  for  want  of  Prose- 
cution, and,  on  that  same  day  also,  the  Plaintiff  filed 
his  Replication. 

The  Court  was  now  moved,  on  behalf  of  the 
Plaintiff,  to  discharge  the  last  Order  to  dismiss,  for 
Irregularity. 

Mr.  Swanston,  for  the  Motion : — 

Reynolds  v.  Nehan  (a),  decided  that  an  Order  to 
dismiss  a  Bill  cannot  be  obtained  if  a  Replication  be 
filed  on  the  day  on  which  the  Motion  is  made.  Lorimer 
V.  Lorimer  (6),  decided  that  an  Order  to  dismiss  operated 
from  the  time  when  it  was  pronounced. 

(fi)  5  Madd.  60.  (6)  1  Jac.  &  Walk.  284. 
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1835.  Mf*  Whitmarsh,  for  the  Defendant,  relied  on  the  fiBicts* 

that,  after  the  Defendant  had  on  the  30th  of  April  moved 
to  dismiss  the  Bill,  he  on  the  same  day  obtained  the 
MoREwooD.     usual  Certificate  from  the  Clerk  in  Court  of  the  Answer 

having  been  filed  in  February  1824,  and  that,  at  th« 
time  when  that  Certificate  was  obtained,  the  Replication 
had  not  been  filed,  and  that  it  was  not  filed  for  some 
hours  afterwards. 

The  Vice-chancellor  discharged  the  Order  to  dismiss 
of  the  30th  of  April,  with  Costs,  stating,  that,  besides 
the  authority  of  Reynolds  v.  Nelson,  there  was  another 
objection :  that,  there  being  no  fraction  of  a  day,  the 
second  Motion  to  dismiss  could  not  be  made  on  the 
•     same  day  as  the  former  Order  to  dismiss  was  discharged. 


CASES    IN   CHANCERY.  327 


DIXON  V.  DAWSON.  ^»8^5- 

soth  and  39th 

SLAWIN  V.  FARSIDE.  .    ^""^' 

Witt. 
Alice   shepherd  devised  certain  Messuages      leaseholds.     . 
and  other  Hereditaments  to  William  Bramley,  charged      (Conversion. 
with  the  payment  of  100/.  to  her  Executors  and  Trus-      Testatrix 
tees,  to  be  applied  in  discharging  such  of  the  Legacies  devised  all  her 
mentioned  in  her  Will  as  the  same  might  legally  be  j^^nds  Tene- 
applied  to  discharge,   and  after  giving  some  specific  ments,  Here- 
L^acies  expressed  herself  as  foUows :  &E8toteto 

**  I  do  hereby  give,  devise  and  bequeath  all  my  Mes-  Trustees,  in 
suages.  Dwelling-houses,  Buildings,  Lands,  Tenements,  trust  to  sell, 
Hereditaments  and  Real  Estate  whatsoever,  and  where-  produce  to  pay 
soever,  and  of  what  nature  or  kind  soever,  not  hereby  her  Funeral  and 
otherwise  disposed  of  (the  Copyhold  part  whereof  I  gf  *^^^ 
have  surrendered  to  the  use  of  this  my  Will),  with  the  Legacies,  ex- 
Rights,  Privileges,  Members  and  Appurtenances  thereto  c^pt  her  Chan- 
respectively   belonging,   unto   and  to    the  use   of  my  ^hj^h  ghedi-   ' 

Friends  the  Rev.  John   Tripp,    Watson  Farside,  and  rected  to  be 

paid  out  of  her 
Personal  Estate,  legally  applicable  to  that  purpose,  and  not  out  of  any 
part  of  her  said  IM^ssuages,  Lands,  ^:c.  wnicn  she  might  die  seised  or 
possessed  of;  and  she  also  directed  her  Trustees  to  keep  separate  ac- 
counts of  the  Proceeds  of  her  Messuages,  &c.  and  of  her  Personal 
Estate  legally  applicable  for  Charitable  Purposes ;  and  that,  if  the  Pro- 
ceeds of  her  Messuages,  &c.  should  be  insufficient  to  pay  the  Legacies 
directed  to  be  paid  therewith,  the  Trustees  should  apply  her  Personal 
Estate  in  payment  of  such  Legacies:  Held,  1st,  that  notwithstanding 
the  Personal  Estate  was  more  than  sufficient  to  pav  the  Charitable  Lega- 
cies, no  part  of  it  could  be  applied  to  pay  the  other  Legacies  until  the 
Proceeds  of  the  Real  Estate  were  exhausted :  ad,  that  the  Testatrix's 
Leaseholds  passed  to  the  Trustees,  under  the  devise  of  all  her  Messuages, 
Ac. :  3d,  that  her  Heir  and  next  of  Kin,  and  not  her  Residuary  Legatee, 
were  entitled  to  the  Surplus  Proceeds  of  her  Freeholds  and  Leaseholds : 
aad^  4th,  diat  the  Freeholds  having  been  properly  sold  in  the  Heir*s 
Sfetime,  the  Surplus  was  part  of  his  Personal  Estate. 
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Robert  Stockdale,  their  Heirs^  Executors,  Administrators 
and  Assigns,  according  to  the  nature  and  tenure  thereof 
respectively,  upon  the  trusts  nevertheless,  and  to  and 
for  the  uses,  intents  and  purposes,  and  under  and  sub- 
ject to  the  provisoes  and  declarations  hereinafter  men- 
tioned, expressed  and  declared  of  and  concerning  the 
same :  And  I  do  hereby  give  and  bequeath  unto  and  to 
the  use  of  the  said  John  Tripp,  Watson  Farside,  and 
Robert  Stockdale,  their  Executors,  Administrators  and 
Assigns,  all  my  Money,  Securities  for  Money,  Goods, 
Chattels,  and  all  other  my  Personal  Estate  and  Effects 
whatsoever,  not  hereby  otherwise  disposed  of,  upon 
the  trusts,  and  to  and  for  the  uses,  intents  and  pur- 
poses, and  under  and  subject  to  the  provisoes  and  decla- 
rations hereinafter  mentioned,  expressed  and  declared 
of  and  concerning  the  same  (that  is  to  say)  upon  trust 
that  they  the  said  John  Tripp,  Watson  Farside,  and 
Robert  Stockdak,  and  the  Survivor  and  Survivors  of 
them,  and  the  Heirs,  Executors  and  Administrators  of 
such  Survivor,  do  and  shall,  as  soon  as  conveniently 
may  be  after  my  Decease,  sell  and  absolutely  dispose 
of  all  and  singular  the  said  Messuages,  Buildings, 
Lands,  Tenements,  Hereditaments  and  Real  Estate 
devised  to  them  as  aforesaid,  and  also  call  in  and  com- 
pel payment  of  all  sum  and  sums  of  Money  which  may 
be  due  and  owing  to  me  at  the  time  of  my  Decease,  and 
do  and  shall  absolutely  sell  and  convert  into  Money 
all  other  my  Goods,  Chattels,  Personal  Estate  and 
Effects  bequeathed  to  them  as  aforesaid,  which  shall  not 
consist  of  Money ;  and  that  they  my  said  Trustees  do 
and  shall  take  and  keep  an  account  of  the  Monies  and 
Produce  arising  from  the  sale  of  my  said  Messuages^ 
Buildings,  I.ands,  Tenements,  Hereditaments  and  R«al 
Estate,  and  also  a  distinct  and  separate  account  of  the 
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Ttadj  Money  I  may  happen  to  have  by  me  at  the  time 
of  my  Decease,  and  of  my  Money  which  may  then  be 
placed  out  at  Interest,  and  also  of  the  Money  arising 
from  the  sale  of  such  of  my  Personal  Estate,  Substance 
and  Effects  as  are  hereby  saleable,  and  legally  appli- 
cable for  the  charitable  Purposes  herein  mentioned : 
And  upon  further  trust  that  they  the  said  John  Tripp, 
Watson  Farside,  and  Robert  Stockdale,  and  the  Sur- 
▼iTOrs  and  Survivor  of  them,  and  the  Heirs,  Executor^ 
and  Administrators  of  such  Survivor,  do  and  shall,  in 
the  first  place,  by,  with  and  out  of  the  Money  to  be 
Adsed  by  the  sale  of  my  said  Messuages,  Buildings, 
Lands,  Tenements,  Hereditaments  and  Real  Estate  de- 
vised to  them  as  aforesaid,  pay  and  discharge  all  my 
just  Debts,  and  also  the  Expenses  of  my  Funeral,  and 
of  the  erection  of  a  Tombstone,  and  of  the  Protection, 
Repairs,  Preservation  thereof,  and  all  other  Expenses  in 
anywise  concerning  my  Burial,  and  also  the  Probate 
and  registering  of  this  my  Will,  and  all  other  inci- 
dental Expenses  hereby  directed  to  be  paid  thereout : 
And  upon  further  trust,  that  they  the  said  John  Tripp, 
Watson  Farside,  and  Robert  Stockdale,  and  the  Survivors 
and  Sutvivor  of  them,  and  the  Heirs,  Executors  and 
Administrators  of  such  Survivor,  do  and  shall,  by,  with 
and  out  of  the  Money  arising  from  the  sale  of  my  said 
Messuages,  Buildings,  Lands,  Tenements,  Heredita- 
ments and  Real  Estate,  if  the  same  shall  be  sufficient 
for  that  purpose,  pay  and  discharge  the  several  Annui- 
ties now  subsisting  and  payable  under  and  by  virtue  of 
the  Will  of  my  late  Brodier  Francis  Shepherd,  deceased, 
and  also  the  several  Legacies  and  sums  of  Money 
hereby  given  and  bequeathed,  or  directed  to  be  paid  or 
applied,  to  and  for  the  use  of  the  several  Legatees  and 
Persons  after  named,  except  tlie    Annuities    hereby 
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directed  to  be  paid  unto  my  Relations  Maty  Guiseliy 
and  Sarah  GuueUy,  and  also  except  the  Legacies  and 
sums  of  Money  hereby  directed  to  be  paid  or  applied  to 
or  for  charitable  uses  and  purposes,  which  I  hereby 
direct  to  be  paid  out  of  the  Money  I  may  have  in  my 
Possession  and  out  at  Interest  at  the  time  of  my  Decease^ 
and  out  of  the  Money  arising  from  the  Sale  of  such  of 
my  Personal  Substance  and  Effects  as  are  hereby  made 
saleable  and  legally  applicable  for  such  purposes^  and 
not  out  of  the  Money  arising  from  the  sale  of  my  said 
Messuages^uildings,  Lands^Tenements,  Hereditaments 
or  Real  Estate^  or  any  part  thereof.    But  in  case  the 
Money  arising  from  the  Sale  of  my  said  Messuages^ 
Buildings,  Lands,  Tenements,  Hereditaments  and  Real 
Estate    shall  be  insufficient  for  the  payment  of  the 
several  Annuities,  Legacies  and  sums  of  Money  hereby 
directed  to  be  paid  therewith,  then  upon  further  trust 
that  they  the  said  John  Tripp,  Watson  Farside,  and  Ro^ 
bert  Siockdale,  and  the  Sunrivors  and  Survivor  of  them^ 
and  the  Executors  and  Administrators  pf  such  Survivor^ 
do  and  shall  (after  having  first  paid  and  applied  the 
whole  of  the  Money  arising  from  the  Sale  of  my  said 
Messuages,  Buildings,  Lands,  Tenements  and  Real  Es- 
tate according  to  the  directions  of  this  my  Will)  pay 
and  apply  so  much  of  my  Money  and  Personal  Estate, 
as  may  be  necessary,  in  and  towards  the  payment  of  the 
said  several  Legacies  and  sums  of  Money  to  and  for  the 
nse  of  the  several  Persons  after-mentioned;  that  is  to 
say, — [Here  followed  Trusts  for  payment  of  several  pe- 
cuniary Legacies  to  the  Testatrix's  Friends,  Relations 
and  Servants,  with  a  direction  that  they  should  be  paid 
at  the  expiration  of  twelve  calendar  months  after  her 
Decease,  or  as  soon  after  that  time  as  her  Estates  should 
be  disposed  of  and  the  Purchase  Money  received  for  the 
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same,  and  also  for  the  pajnnent  of  L^acies  of  21 L  and 
200/.  to  the  Treasurers  of  two  Charitable  Institutions,] 
which  two  said  several  sums  of  21/.  and  200/.  I  do 
hereby  direct  shall  be  raised  and  paid  out  of  my  ready 
Money ^  and  such  part  of  my  Personal  Estate  as  by  Law 
I  may  or  can  charge  with  the  payment  thereof,  (and  not 
out  of  any  part  of  my  Lands,  Tenements,  Hereditaments 
or  Real  Estate),  and  be  respectively  applied  towards  car- 
rying on  the  benevolent  designs  of  the  said  several 
Societies :  And  upon  further  trust,  that  they  the  said 
John  Tripp,  Watson  Farside,  and  Robert  Stockdale,  or  the 
Survivors  or  Survivor  of  them,  or  the  Executors,  Admi- 
nistrators or  Assigns  of  such  Survivor,  do  and  shall,  by, 
with  and  out  of  such  part  of  the  Money  I  may  have  in 
my  Possession  and  placed  out  at  Interest  at  the  time 
of  my  Decease,  and  of  the  Money  arising  from  the  sale 
of  my  Personal  Estate  and  Effects  hereby  made  saleable 
only  as  may  be  legally  applied  for  the  purposes  after- 
mentioned,  (and  not  out  of  any  part  of  my  said  Mes- 
suages, Lands,  Tenements,  Hereditaments  or  Real  Estate 
which  I  may  die  seised  or  possessed  of,)  place  out  and 
invest  the  sum  of  3,000/.,  of  lawful  money  of  Great 
Britain,  in  the  purchase  of  Stock  in  the  three  per  Cent. 
Consolidated  Bank  Annuities,  or  three  per  Cent.Reduced 
Annuities,  in  their  Names.    [The  Testatrix  then  directed 
her  Trustees  to  pay  out  of  the  Dividends  of  the  Stock 
80  to  be  purchased  an  Annuity  of  60/.  to  Mary  and 
Sarah  Guiseky,  and  to  pay  the  residue  of  the  Divi- 
dends, and  the  whole  after  the  decease  of  the  Survivor 
of  these  two  Annuitants,  for  certain  charitable  Purposes.] 
And  upon  further  trust,  that  they  the  said  J.  T.,  W.  F. 
and  R.  S.,  do  and  shall  lay  out  and  invest  the  sum  of 
9,000  2.  of  lawful  Money  of  Great  Britain,  arising  from 
the  residue  and  remainder  of  ^y  >r«»dy  Money,  and 
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Money  out  at  Interest,  and  of  the  Money  arising  from 
the  sale  of  my  t^ersonal  Estate  and  Effects,  which  may 
be  legally  applied  for  the  purposes  herein  mentioned, 
and  not  from  and  out  of  any  part  of  my  said  Messuages, 
Lands,  Tenements,  Hereditaments  or  Real  Estate,  and  not 
hereby  otherwise  disposed  of,  in  the  purchase  of  Stock 
[as  in  the  last  Bequest,  with  directions  to  apply  the 
Dividends  for  certain  other  charitable  Purposes.    Th^ 
Testatrix  then  directed  her  Trustees  to  transfer  into  their 
own  Names  l,ooo/.  Nayy  five  per  Cents,  part  of  1,100 /• 
like  Stock  then  standing  in  her  Name,  and  to  apply  the 
Dividends  for  certcun  other  charitable  Uses,  and  to  pay 
out  of  her  Personal  Estate  and  Effects  legally  applicable 
for  such  purposes,  two  sums  of  200/.  to  the  Treasuren 
of  two  charitable  EstabUshments.]     And  should  any 
part  of  my  Personal  Estate  and  Effects  still  remain  un- 
disposed of,  after  satisfying  all  my  just  Debts  and  Funerd 
and  other  incidental  Expenses,  and  providing  for  the 
add  Charities  herein  mentioned  imd  intended  to  be 
hereby  estabUshed   and    augmented,  and  paying   the 
several  Legacies  or  sums  of  Money  herein  bequeathed 
or  directed  to  be  paid  thereout,  then  upon  further  trust 
that  they  my  said  Trustees  shall  and  do  pay  and  trans- 
fer the  residue  and  remainder  of  my  said  Estate  and 
Effects,  not  hereby  otherwise  disposed  of,  unto  my  Rela- 
tion the  Rev.  Dr.  Wm.  Craven,  his  Executors,  Admini- 
strators and  Assigns,  to  and  for  his  and  ihtit  own  use 
and  benefit.'' 


The  Testatrix  afterwards  made  a  Codicil  to  her  Will, 
as  follows : — 


"  I,  Aiii^  Shepherd,  of  Knaresborough,  in  the  County 
of  Y&rk,  Spinster,  do  make,  puUidi,  and  declare  this 
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to  be  a  Codicil  to  my  last  Will  and  Testament.  I  do 
hereby  revoke  the  Devise  unto  my  Agent,  Mr.  WilUam 
Brandey,  of  the  Dwelling-houses,  Hereditaments  and 
Premises  in  the  occupation  of  John  Wood,  or  his 
Tenants ;  and,  in  lieu  thereofi  I  do  hereby  give  and  be- 
queath unto  the  said  William  Bramley  the  sum  of  300/., 
to  be  paid  to  him,  by  my  Executors,  at  the  end  of  twelve 
calendar  months  next  after  my  Decease;  and  I  do  hereby 
give,  devise  and  bequeath  unto  my  Executors  and  Trus- 
tees, John  Tripp,  Watson  Farside,  and  Robert  Stockdale, 
and  to  their  Heirs  and  Assigns,  the  said  Dwelling-houses, 
Lands,  Tenements,  Hereditaments  and  Premises,  situate 
within  the  Manor  of  Thornton  with  Bishopude,  in  the 
County  of  York,  and  now  or  late  in  the  occupation  of 
John  Wood  or  his  Tenants,  upon  trust  to  surrender  and 
convey  the  same  unto  James  Ingleby,  the  Purchaser 
thereof,  his  Heirs  and  Assigns,  upon  payment  of  the 
Purchase  Money,  and  according  to  the  Agreement  I 
have  entered  into  with  him;  and  upon  trust  to  apply 
such  Purchase  Money  as  part  of  my  Personal  Estate, 
according  to  the  directions  and  in  the  manner  men- 
tioned in  my  said  Will  respecting  my  Personal  Estate ; 
and  I  do  hereby  confirm  my  said  Will  in  all  other  re- 
flects." 

The  Testatrix  left  Philip  Dixon  her  Heir  at  Law, 
and  Customary  Heir. — The  Trustees  sold  all  her 
Real  Estates  in  Dixon's  lifetime,  but  her  Personal 
Estate  was  more  than  sufficient  to  pay  her  Funeral 
Expenses,  Debts  and  Charitable  Legacies.  Dixon 
afterwards  died,  having  appointed  his  three  Children 
his  Executors.  William  Dixon,  the  eldest  of  them,  also 
died,  leaving  Sarah,  the  Wife  of  John^  Slowing  his  Heir 
at  Law  and  Personal  Representntivo. 
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Hie  Parties  to  diese  Causes  were  die  sumving 
Children  of  PhUip  Dixon;  Richard  Dawson,  the 
Executor  of  Stockdale,  Dr.  Wood,  the  Executor  of  Dr. 
Craven,  Richard  Terry,  the  Executor  of  Farside,  who 
•umyed  his  Co-Executors,  and  Mr.  and  Mrs.  Slawin. 

Mr.  Hart,  Mr.  Tinney,  and  Mr.  Darnell,  for  the 
Plaintiffs,  the  Personal  Representatiyes  of  Philip 
Dixon : — 

1st,  The  Real  Estate  is  made  the  primary  Fund  for 
payment  of  Debts  and  Legacies,  in  order  to  make  the 
Personal  Estate  a  clear  Fund  for  the  Charities,  and  not 
with  any  intention  of  benefit  to  the  Residuary  Legatee* 
HiU  ▼.  Cock  (a). 

2d.  The  deyise  and  bequest  of  the  Real  Estate  includes 
the  Leasehold  Estates.  Addis  v.  Clement  (fi),  Thompson 
▼.  Lawley  (c).  The  Leasehold  Estates  must  therefore  af 
any  rate  bear  a  portion  of  the  Debts  and  Legacies. 

3d.  The  Residuary  Bequest  does  not  carry  the  Sur* 
plus  of  the  Real  Estate  to  the  Residuary  Legatee,  but 
is  undisposed  of.  Robinson  v.  Taylor  (d),  Maugham  y. 
Mason  (e). 

4th.  The  Real  Estate  having  been  sold,  the  Surplus  is 
Personal  Estate  of  the  Heir.     Smith  v.  Claxton.  (/*). 


(a)  1  V.  &  B.  173.  (h)  a  P.  W.  456.  (c)  s  Bos.  &  Pull.  303. 
(d)  Si  Bro.  C.  C.  589.    (e)  1  V.  &  B.  410.    (/)4  Madd.  484. 
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Mr.  Sugden,  and  Mr.    Pepyi,  for  Dr.  Wood,  the 
Representatiye  of  the  Residuary  Legatee : — 

iBt.  In  every  clauae  in  the  Will  the  Real  Estate  is 
mentioned,  which  shows  that  the  distinction  between 
Heal  and  Personal  Estate  was  all  along  clearly  in  the 
"wiew  of  the  Testatrix.  It  is  a  fancied  construction  to 
say,  that  die  Residuary  Legatee  is  to  have  no  benefit ; 
fi)r  the  intention  must  be  inferred  from  the  directions 

the  Will.    Hancox  v.  Abbey  (g). 
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2d.  The  words  are  not  sufficient  to  include  Leasehold 
ISstates.  Where  such  Estates  have  been  held  to  pass 
der  a  devise  of  Real  Estates,  there  has  always  been 
me  word  used  which  has  accurately  described  the 
^Leasehold  Estate.  Thus,  in  Lane  v.  Earl  Stanhope 
A),  where  a  Leasehold  Estate  was  held  to  pass  under 
e  general  devise  of  Real  Estates,  the  word  ''  Farms'' 
used,  and  the  only  Leasehold  Estate  of  the  Testa- 
f  was  a  Leasehold  Farm. 


3d.  The  Surplus  of  the  Real  Estate  goes  to  the  Resi« 
^uary  Legatee.    MaUabar  y.   Mallabar{%),  Durour  v. 
Jtotteux  {k). 

The  Answer  states  that  the  Residue  was  paid  in  1813 
"to  Dr.  Cranen,  who  divided  it  among  the  Legatees,  and 
in  satisfaction  of  the  Charitable  Bequests.  The  ques- 
tion would  be,  how  it  could  be  got  back  again.  Lately, 
the  question  has  been  much  agitated  at  Law,  where 
Money  was  paid  by  mistake  to  a  Party  who  spent  it, 
how  it  could  be  got  back.    The  question  in  these  Cases 


ig)\\  Ves.  179. 

(•)  Ca.  Temp.  Talb.  78. 


(A)  6  T.  P  0^5- 
\h)  1  Vci.  3W. 
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has  been,  whether  the  Claim,  after  the  Money  was  paid 
away  under  an  honest  impression,  was  not  too  late. 

Mr.  Belt,  for  the  Heir  at  Law,  referred  to  Robinson 
T.  Taylor{t),  and  observed,  that  the  Funds  here  had  been 
kept  distinct  by  the  Testator,  whereas  in  the  Cases 
cited  on  behalf  of  the  Residuary  Legatee,  the  Funds 
had  been  mixed.  In  this  Case  the  produce  of  the  Real 
Estate  had  never  been  received. 


Mr.  Home,  and  Mr.  Harrison  Bailey,  for  Dawson, 
the  Executor  of  Stockdale. 

Mr.  Barber  for  Terry,  the  Representative  of  Farside. 

The  Vice-Chancellor: — 

The  Testatrix  in  this  Case  expressly  directs  the  pro- 
duce of  her  IQLeal  Estate  to  be  applied  in  payment  of. 
her  just  Debts,  Funeral  Expenses  and  Legacies  (ex- 
cept her  Charitable  Legacies),  and  directs  that  her 
Personal  Estate  which  by  Law  is  applicable  to  Chari- 
table Bequests  shall  only  be  applied  in  payment  of 
her  Debts,  if  the  produce  of  her  Real  Estate  shall  prove 
insufficient  for  that  purpose.  She  then  directs  the  pay- 
ment of  her  Charitable  Legacies  out  of  the  Perscmal 
Estate  which  by  Law  is  so  applicable^  and  gives  over 
the  Residue  to  her  Relation  Dr.  Craven. 

The  point  raised  is  that,  when  the  Testatrix  made 
the  produce  of  her  Real  Estate  first  applicable  to  the 
payment  of  her  Funeral  Expenses,  just  Debts  and 
I^gacieSf  except  Charitable  Legacies,  her  only  purpose 

(0  t  Bro.  c.  c.  569. 
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"wtM  to  secure  the  payment  of  her  Charitable  Legacies 
fay  means  of  relieving  the  Personal  Estate,  which  by 
Law  was  applicable  to  such  Payment,  from  the  burthen 
of  her  Debts,  Funeral  Expenses  and  Legacies ;  and  that, 
when  her  Charitable  Legacies  were  all  paid,  it  was  not 
her  intention  that  the  Surplus  of  her  Personal  Estate 
^UMild  be  relieved  from  the  payment  of  her  Funeral 
Eicpei^s,  Debts  and  Legacies  at  the  expense  of  her 
Real  Estate.  It  is  very  probable  that  in  this  arrangemmt 
her  only  purpose  was,  to  secure  the  payment  of  her 
Charitable  Legacies ;  but,  as  she  has  expressly  directed 
tba^    her  Personal  Estate,   applicable   to  Charitable 
Legacies,  shall  not  be  applied  in  payment  of  her  Funeral 
Expenses,  Debts  and  general  Legacies,  until  the  Pro- 
cluce  of  her  Messuages,  Tenements  and  Real  Estate  is 
exhauiite4j|  the  Court  cannot  control  her  clear  expressed 
intention  by  any  conjecture  as  to  her  motives. 
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In  stating  the  first  point,  I  h^y^^  for  the  sake  of  eon- 
cLpeness,  spoken  of  the  Produce  of  her  Real  Estate  only; 
bjit,  when  the  Testatrix  directs  the  sale  of  her  Real  Ea* 
tate,  she  uses  the  words,  "  All  her  Messuages,  Dwelling- 
houses,  Buildings,  Lands,  Tenements,  Hereditaments  and 
Re^  Estate  whatsoever,  and  wheresoever,  and  of  what 
nature  or  kind  soever,  not  hereby  otherwise  disposed  of  i** 
an4  the  second  question  is,  whether  those  general  words 
do  or  not  in  this  Will  include  Leaseholds  for  years.  It 
may,  I  think,  be  stated,  on  the  Authorities  which  have 
been  cited,  that,  if  these  general  words  are  not  aided  by 
otitier  parts  of  the  Will,  they  will  not  include  Chattel 
Leases ;  but,  in  a  subsequent  part  of  her  Will,  the  Tes« 
tftiix,  when  speaking  of  the  payment  of  her  Charitable 
Leg^ies,  expressly  directs  that  they  ^re  not  to  be  p^ 
out  of  a|iy  part  of  the  Muaqr  arising  from  the  sale  of 
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any  part  of  her  said  Messuages,  Lands,  Tttiements^ 
Hereditaments  or  Real  Estate,  which  she  may  die  seised 
or  possessed  of;  which  latter  words  are  applicable  to 
Chattels  Real  only :  and,  upon  similar  words,  great  stress 
was  laid  in  the  Case  of  Addis  v.  Clement.  It  is  further 
to  be  observed  that  the  Testatrix,  who  has  the  same 
Trustees  for  all  her  Property,  directs  two  distinct  Ac- 
counts to  be  kept  by  them,  one  of  the  Produce  arising 
from  the  sale  of  her  Messuages,  Buildings,  8cc.,  and  the 
other  of  her  Monies,  and  the  Produce  arising  from  the 
sale  of  her  Personal  Estate,  which  is  legally  applicable 
for  charitable  Purposes.  She  must  have  intended  the 
Produce  of  her  Chattels  Real  to  be  included  in  one  of  the 
Accounts.  They  could  not  be  included  in  the  Produce 
of  Personal  Estate  legally  applicable  to  charitable  Pur* 
poses ;  and  it  is  consistent  with  her  whole  intention  that 
they  should  form  a  part  of  the  other  Account,  which 
consbted  entirely  of  Property  not  applicable  to  cfaari* 
table  Purposes.  My  opinion,  therefore,  is,  that  the  Pro* 
duce  of  Chattels  Real  is  applicable,  with  the  Real  Estate, 
in  payment  of  the  Funeral  Expenses,  Debts,  and  Lega* 
cies  not  charitable. 


It  appears  that  the  Produce  of  the  Real  Estate  and 
Chattels  Real  was  more  than  sufficient  for  the  payment 
of  the  Funeral  Expenses,  Debts,  and  Legacies  not  cha* 
ritable ;  and  the  third  question  is,  what  is  to  become  of 
such  Surplus :  whether  it  is  to  form  a  part  of  the  Resi- 
duary Estate  given  to  Dr.  Craven,  or  is  undisposed  of. 
The  Testatrix,  after  directing  that  the  Trustees,  out  of 
the  Monies  and  the  Produce  of  her  Personal  Estate, 
which  is  legally  applicable  for  charitable  Purposes,  shall 
pay  the  sevtnrAl  Charitable  Legacies  which  she  enume- 
rates, proceeds  thus :--»''  And  should  any  part  of  wj 
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Personal  Estate  and  Effects  still  remain  undisposed  of, 
after  satisfying  all  my  just  Debts  and  Funeral  and  other 
incidental  Expenses,  and  providing  for  the  said  Charities 
herein  mentioned,  and  paying  the  several  Legacies  and 
other  sums  of  Money  herein  bequeathed,  or  directed  to 
be  paid  thereout,  then  upon  further  trust,  that  they  my 
said  Trustees  shall  and  do  pay  and  transfer  the  re- 
mainder of  my  said  Estate  and  Effects,  not  hereby 
otherwise  disposed  of,  unto  my  Relation  the  Rev.  Df. 
Craven,  his  Executors,  Administrators  and  Assigns,  to 
and  for  his  own  use  and  benefit."  It  will  be  remembered 
that  this  Personal  Estate  was  before  expressly  subjected 
to  the  payment  of  her  Funeral  Expenses,  Debts,  and 
Legacies  not  charitable,  in  aid  of  her  Real  Estate.  Should 
any  part  of  her  Personal  Estate  and  Effects  remain  un- 
disposed of  after  satisfying  all  the  Charges  to  which  she 
had  subjected  it,  she  gives  the  remainder  of  her  said 
Estate  and  Effects  to  Dr.  Craven.  **  Her  said  Estate  and 
Effects,"  is  necessarily  confined  here  to  her  Personal 
Estate  and  Effects  undisposed  of.  This  Residuary  Gift 
does  not,  therefore,  touch  the  surplus  of  her  Real  Estate 
and  Chattels  Real ;  and,  there  being  no  other  Residuary 
Gift,  such  Surplus  is  undisposed  of,  and,  as  to  the  Real 
Estate,  belongs  to  the  Testatrix's  Heir-at-Law,  and,  as  to 
her  Chattels  Real,  to  her  next  of  Kin.  Tl)e  Division  be- 
tween the  Heir-at-Law  and  the  next  of  Kin  must  be  in 
proportion  to  the  value  of  the  respective  Properties. 
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At  the  Death  of  the  Testatrix  she  left  Philip  Dixon 
her  Heir-at-Law,  and  her  Real  Estate  was  sold  by  the 
Trustees  in  execution  of  her  Will  in  the  lifetime  of 
Thilip  Dixon.  Philip  Dixon  died  before  the  Trusts  of 
the  Will  were  completed  :  and  another  question  is,  whe- 
ther the  surplus  of  the  Real  Estate  which  devolved  to 
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him  was  vested  in  him  as  Land  or  Money,  and  bdon^ 
now  to  his  Heir  or  Personal  RepresentatiTe.  I  adlMle 
to  the  Principles  which  I  stated  in  the  Case  of  Smiik  y. 
Claxton,  th^t,  where  the  whole  Land  is  properly  sold  hf 
the  Trustees,  and  there  is  only  a  partial  disposition  of 
the  Produce  of  the  Sale,  there  the  Surplus  belongi 
to  the  Heir  as  Money,  and  not  as  Land.  The  Surt>luft 
in  the  present  Case,  therefore,  belongs  to  the  PeirsOnal 
Representative  of  Philip  Dixon. 


The  point  as  to  the  claim  of  the  next  of  Kin  i6 
the  surplus  of  the  Leaseholds  was  not  raised  ih  the 
Pleadings,  and  the  next  of  kin  of  the  Testatrix  were  not 
before  the  Court  in  that  character.  The  Vice-ChanceUar, 
to  save  a  supplemental  Suit,  directed  inquiries  as  to  the 
next  of  Kin ;  he  said  that  the  Costs  must  be  apportioned 
betwewi  the  two  Funds  made  by  the  Testatrix,  but  that 
it  was  better  to  reserve  the  question  of  Costs  until 
after  the  Account  taken.  The  second  Cause,  which  was 
brought  by  the  Heir  of  P.  Dixon,  was  dismissed  with 
Costs. 


DRINKWATER  v.  COMBE. 

William  combe,  being  possessed  of  a  Lease- 
hold Estate  for  a  long  term  of  Years,  situate  at  Greai 
Hampton,  in  the  County  of  Worcester,  by  his  Will, 
dated  the  igth  of  February  1760,  bequeathed  it  to  his 


If  a  Tenant 
of  an  Estate, 
subject  to  an 

Executory  De-  gon  Francis' Combe,  for  all  "such  Estat^  as  he,  the  Tea- 
vise,  pays  off  1     1     ,       .  »  ^  •     « 

a  Charge  upon     tator,  had  therein.     He  then  bequeathed  to  his  Soo 

the  Estate,  and 

the  Executory  Devise  afterwards  takes  effect,   his  Executors  will  be 

entitled  to  be  repaid  the  amount  of  the  Charge. 


DaiMKWATER 
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Joseph  the  sum  of  300/.,  to  be  paid  to  him  at  his  age  1825. 

df   twenty-ODe   years,  and  to  his   Daughter   Hannah 

Sansom,  the  sum  of  80/.^  to  be  paid  her  within  six 

months  next  after  his  Decease,  and  he  charged   his        Combe. 

Leasehold  Estate  with  the  payment  of  those  Legacies, 

and  with  the  payment  of   10/.    to  his  Sister-in-law 

Wifufred  Combe,  yearly,  during  her  Life.    And,  in  case 

Francis  Combe  should  happen  to  die  unmarried,  he  gave 

the  Leasehold  Estate  to  his  other  two  Sons,   William 

and  Joseph  Combe,  their  Executors,  Administrators  and 

Assigns,  as  Tenants  in  common,  subject  to  the  payment 

of  the  Legacies  and  Annuity :  and  he  appointed  his 

Wife,    Ann    Combe,    and    his    Soa,    William   Combe, 

JSxecutrix  and  Executor  of  his  Will. 

Upon  the  decease  of  the  Testator,  Francis  Combe 
entered  into  possession  of  the  Leasehold  Estate,  and 
continued  in  Possession  until  his  death.  He  paid 
the  Legacy  of  300/.  to  Joseph  Combe,  and  the  Legacy 
of  80/.  to  Hannah  Sansom;  and,  during  the  hfe  of 
Winifred  Combe,  he  paid  her  the  Annuity  of  10/. 

An  Act  of  Parliament  was  passed  in  the  sixteenth 
Year  of  the  Reign  of  his  late  Majesty,  intituled,  '*  An 
Act  for  dividipg  and  inclosing  the  Open  and  Common 
Fields,  and  all  other  Commonable  Land,  within  the 
Parish  of  Great  and  Little  Hampton,  in  the  County  of 
Worcester,^*  by  which  the  several  Owners  and  Pro- 
prietors for  the  time  being  of  any  of  the  Lands  thereby 
directed  to  be  inclosed,  being  Tenants  in  Tail,  or  for  Life 
or  Lives  only,  were  empowered,  with  the  consent  of  the 
Conmiissioners  appointed  to  carry  the  Act  into  exe- 
cution, to  be  testified  in  writing  under  their  hands  and 
seals,  either  in  and  by  their  Award,  or  in  and  by  any 
Deed  or  Instrument  to  be  executed  by  them,  either 
before  or  after  the  execution  of  their  said  Award,  from 
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time  to  time  to  charge  the  Lands,  which  should  be 
allotted  to  such  Owners  or  Proprietors;  or  Per^ns  enti- 
Drinkwater  tied  as  aforesaid  respectively,  with  any  sum  or  sums  of 
Combe.  Money  not  exceeding  40s.  for  each  Abre,  to  be  applied 
for  the  purposes  of  defraying  their  respective  proportions 
of  the  Charges  and  Expenses  of  passing  the  Act,  and 
other  necessary  Charges  incident  to  and  attending  such 
Inclosure  and  Division,  and  the  necessary  subdivisions 
of  their  respective  Allotments,  and  to  mortgage  such 
Lands  for  a  ferm  of  Years  to  secure  the  repayment  of 
such  respective  sums  of  Money  with  Interest.  Accord- 
ingly the  Commissioners,  by  their  Award,  dated  the 
2d  of  April  1777,  allotted  forty-four  Acres  of  Land  to 
Francis  Combe,  in  respect  of  the  Leasehold  Premises 
bequeathed  by  the  Testator ;  and  consented  and  testi- 
fied that  it  should  be  lawful  for  the  Owners  and  Pro- 
prietors of  the  Lands  directed  to  be  inclosed,  being 
Tenants  in  Tail,  or  for  Life  or  Lives  only,  to  raise,  in  the 
manner  prescribed  by  the  Act,  Money  for  defraying 
their  proportions  of  the  Charges  and  Expenses  before 
mentioned,  which  the  Commissioners  certified  amounted 
in  the  whole  to  1,528/.  85.  lie/.,  and  directed  to  be 
paid  on  or  before  the  loth  of  April  then  instant.' 

Francis  Combe  paid  his  proportion  of  the  1,528/. 
85.  lid.;  but  did  not  exercise  the  Powers,  given  him  by 
the  Act,  of  charging  tlie  Estate  with  it. 

William  Combe  the  Son,  and  Joseph  Combe,  died  in 
the  lifetime  of  Francis  Combe,  intestate. 

Francis  Combe  died  in  April  1821,  unmarried.  The 
Plaintifis  were  his  Executors. 


V 

Drinkwater 
r- 


CASES    IN    CHANCERY.  343 

The  Personal  Representatives  of  Joseph  Combe  and  1825. 

William  Combe  recovered  the  possession  of  the  Lease- 
hold Premises  in  an  Action  of  Ejectment,  Iwought 
against  the  Plaintiffs.  Combx^ 

The  Bill  prayed  that  the  Leaseholds  might  be  sold, 
and  that  the  Sums  paid  by  Francis  Combe  in  discharge 
of  the  Legacies  and  the  expenses  of  the  Inclosure  might 
be  paid  to  the  Plaintiffs. 

Mr.  Home,  and  Mr.  lynch,  for  the  Plaintiffs : — 

If  a  Tenant  in  Tail  pays  off  a  Charge  upon  his 
Estate,  h\9  Executors  are  not  entitled  to  be  repaid  the 
Amount,  because,  though  he  had  not  the  absolute  Inte- 
rest, he  could  by  certain  forms  have  acquired  the  abso- 
lute Interest  in  the  Estate.  But  that  reasoning  does 
not  apply  to  the  case  of  a  person  paying  off  a  Charge 
upon  an  Estate  which  is  subject  to  an  Executory  Devise 
jover;  for  that  person  can  never  acquire  an  absolute 
indefeasible  Interest  in  the  property.  If  a  Tenant  in 
Tail,  under  a  gift  from  the  Crown,  pays  off  a  Charge,  he 
is  entitled  to  be  reimbursed  by  a  Charge  upon  the 
Estate;  because  he  can  never  acquire  the  Fee.  That  is 
an  analogous  case  to  the  present  one.  The  limitation 
over  is  in  effect  the  same  as  the  restraint  from  alienation 
imposed  on  a  Tenant  in  Tail  by  Act  of  Parliament,  for 
the  contingency  happening,  the  Estate  is  cut  down  to 
an  Estate  for  Life.  By  no  possibility,  unless  he  mar 
ried,  could  F,  Combe's  Estate  have  been  greater  than 
that  of  an  Estate  for  Life :  therefore,  when  the  Inclosure 
Act  passed,  he  was  only  Tenant  for  Life,  and  conse- 
quently was  empowered,  by  that  Act,  to  charge  the 
expenses  of  the  Inclosure  upon  the  Estate.  He  did  not 
avail  himself  of  the  Power,  because  he  considered  him- 
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self  to  be  the  absolute  Owner  of  the  Estate.  But  we 
submit  that  the  Plaintiffs  are  now  entitled  to  be  repaid 
the  Expenses  out  of  the  Estate.  As  to  the  Legacies, 
the  Testator  himself  contemplated  that  if  the  Estate 
went  over,  it  would  still  be  subject  to  them.  Wart  t. 
Polhill  (a). 


Mr.  Ellison,  for  the  Defendant : — 

There  is  no  resemblance  between  the  case  of  Francis 
Combe,  and  that  of  a  Tenant  for  Life  :  but  there  is  be- 
tween the  case  of  a  Tenant  in  Tail  and  Francis  Combe ; 
for  if  he  had  married  at  any  time,  the  Property  would 
have  become  his,  absolutely.  Nor  is  there  any  analogy, 
between  the  present  case  and  that  of  a  Tenant  in  Tail 
restrained  from  alienation  by  Act  of  Parliament;  for 
the  latter  can  by  no  means  whatever  acquire  the  absolute- 
Interest  in  the  Property.  In  Jones  v.  Morgan  (b).  Lord 
Tkurlow  qualifies  the  rule  as  to  Charges  paid  off  by  a 
Tenant  for  Life.  He  says,  that  the  smallest  demon- 
stration that  he  meant  to  pay  off  the  Charge,  will  pre- 
vent his  Representative  from  coming  for  the  Money. 
Here  these  Expenses  were  paid  forty-three  years  ago,  and 
Francis  Combe  did  no  act  to  show  that  he  meant  to 
charge  the  Estate.  Countess  of  Shrewsbury  v-  the  Earl 
of  Shrewsbury  (c).  Redington  v.  Redington  (3).  The 
reasoning  in  this  latter  Case  applies  to  the  present  one. 
Francis  Combe  might  at  one  time  have  intended  to 
many,  and  then  his  Estate  would  have  become  inde- 
feasible. 


(o)  11  Vc8.  257.  282.       {b)  1  Bro.  C.  C.  206 ;  and  S.  C. 
Fearne  Cont.  Rem.  App.  No.  3. 

(c)  3  Bro.  CO.  120 ;  and  S.  C.  1  Vcs.  jun.  2J7. 
(^  1  BslUSc  Beat.  142. 
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The  Vice-Chancellob: — 
I  am  not  aware  that  the  points  here  argued  have  ever 
been  decided.  If  a  Tenant  for  Life  pays  off  a  Charge 
upon  his  Estate,  the  Amount  becomes  a  part  of  his 
Personal  Property,  unless  he  manifests  an  intention  that 
it  should  not  do  so.  If  a  Tenant  in  Tail  pays  off  a  Charge 
upon  his  Estate,  the  Amount  does  not  become  a  part 
of  his  Personal  Property,  unless  he  manifests  an  inten- 
tion that  it  should  do  sa  He  who  takes  an  Estate  de- 
feasible by  Executory  Devise,  is  not  like  a  Tenant  for 
life ;  because,  upon  a  contingent  event,  his  Estate  may 
become  indefeasible.  Nor  is  he  like  a  Tenant  in  Tail ; 
because  he  cannot,  at  his  own  pleasure,  render  his  Es- 
tate indefeasible.  If  Tenant  in  Tail,  having  the  power  at 
his  own  pleasure  to  acquire  an  absolute  Fee,  and  to  de- 
feat the  Remainder,  does  not  exercise  that  power,  it  is 
reasonable  to  infer  that  the  Remainder-man  is,  in  a  sense, 
the  object  of  his  own  choice,  and  this  is  the  reason  of 
the  Rule  for  presuming,  unless  the  contrary  be  mani- 
fested, that,  when  the  Tenant  in  Tail  pays  off  a  Charge, 
he  means  the  Estate  which,  in  effect,  he  gives  to  the 
Remainder-man,  should  descend  to  him  free  from  the 
Charge.  But  he  who  takes  an  Estate  defeasible  by  Ex- 
ecutory Devise,  not  having  the  power  to  defeat  the  De- 
visee over,  it  cannot  be  intended  that  such  Devisee  is, 
in  any  sense,  the  object  of  his  choice ;  and  there  is  not, 
therefore,  the  same  reason  for  presuming,  when  he  pays 
eff  a  Charge,  that  he  means  to  give  to  such  Devisee  the 
amount  of  the  Charge.  In  this  respect,  as  well  as  in  the 
quality  of  his  Estate,  he  who  takes  such  defeasible  Es- 
tate is  more  within  the  principle  that  applies  to  the 
Tenant  for  Life.  So,  like  a  Tenant  for  Life,  he  may  be 
restrained  from  cutting  Timber,  or  committing  Waste. 
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1825.  Declare,  therefore,  that  the  Plaintiffs  are  entitled  to 

' ^^ '      have  the  Charge  raised.    With  respect  to  the  Expenaee 

^,  of  the  Inclosure,  they  are,  in  their  nature,  a  charge  upon 

Combe.  the  corpus  of  the  Estate,  and  fall  within  the  same  equi- 
table principle  as  an  actual  Charge,  and  must  be  repaid 
to  the  Plaintiff  (e). 

(e)  See  If^^igseU  v.  jrigsell,  post.  p.  364. 


9th  May. 
iQth  June,  and 

5th  July  GARDNER  v.  ROWE. 

Trust,  ^^  ^^  Indenture,  dated  the  23d  of  January  1812,  Lord 

Bankrupt.        Mount  Edgecumbe  granted  to  George  Wilkinson  of  Nipw- 

.  Z  castle-under-Lume,  liberty  to  dig  for  Tin  and  other  Metals 

A  Lease  was  ^      »  j  & 

granted  to  ^r.,  and  Minerals,  for  twenty-one  years,  in  a  piece  of  Ground 

who  afterwards  called  the  Wheal  Regent  Sett.  On  the  23dof  August  1 813, 

act  of  Iknk-  Wilkinson  executed  a  Deed,  declaring  that  he  was  a 

ruptcy,  and  then  Tmstee  of  the  Lease  for  the  Defendant  Rowe.    Wilkinson 

executed  a  de-  before  j^^  executed  this  Deed  had  committed  an  act  of 

claration  of 

Trust  in  favour    Bankruptcy  ;  and,  in  November  following,  a  Commission 

of  R.    On  the    of  Bankrupt  was  issued  against  him,  under  which  he 
directed  by  the    ^^  found  a  Bankrupt.     The  Plaintiffs  were  his  As- 

Court,  it  was       signees. 

found  that  fV.'s  , 

in  trust  for  R  •       ^^  ^^®  hearing  of  the  Cause,  Rowe  contended  that  the 

Held  that  the     Lease  was  granted  to  Wilkinson,  in  trust  for  him ;  and- 

Lease  did  not      ^j^g  Court  directed  an  Issue  to  be  tried,  to  ascertain  whe-* 

pass  to  fT.  8 

Assignees.  *"^^  ^hat  was  the  fact.    The  Jury  found  a  Verdict  in  the'. 

affirmative.     The  Cause  now  came  on  to  be  heard,  for 

further  directions  on  the  Equity  reserved.     The  follow^* 

ing  passages  in  Letters  written  by  Wilkinson  to  JRouH^' 

before  the  granting  of  the  Lease,  but  after  the  latter  had 

taken  possession  of  the  piece  of  Ground  in  question 

under  an  Agreement  with  Lord  Mount  Edgecumbe,  and 
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had  begun  to  dig  a  Shaft  in  it,  were  set  forth  in  JZoire's  13.^^. 

Answer.     "  19th  October  1811, — I  am  much  pleased     '        <       ' 

(t  A  R.DN  RH. 

to  hear  you  are  likely  to  find  a  bed  of  Mine  upon  your  ^ 

new  Set;  I  conclude  in  the  Shaft  you  had  begun  to         Ruwe. 

work  when  I   was  upon  the   Premises.      I  sincerely 

hope  it  will  prove  fortunate  in  the  extreme." — '\  5th  of 

January  1812, — I  received  your's  last  night,  and,  since 

you  have  left  this  place,  I  have  received  a  Letter  from 

Captain  Clemens,  saying  he  had  made  application  to  Mr. 

Coode  for,  the  Deeds  of  Wheal  Regent  Mine.     ,He  tells 

me  they  are  done,  but  must  be  sent  to  be  signed  by  the 

Earl  of  Mount  Edgecumbe,  and  then  they  will  be  sent  to 

Netvcastle" 

Howe  having  afterwards  written  to  Wilkinson  to  give 
him  directions  as  to  the  working  of  the  Mine,  received 
an  Answer  from  him  as  follows  :  "  9th  January  1812, — 
I  received  your's  this  night,  and  I  shall,  of  course,  pay 
strict  attention  to  it  in  every  respect  you  may  depend." 

Mr.  Agar,  Mr.  Rose,  and  Mr.  Matthews,  for  the 
Plaintiffs : — 

The  declaration  of  Trust,  as  it  was  executed  after  the 
Bankruptcy,  is  nugatory ;  for  it  is  quite  clear,  from  the 
principles  of  the  Bankrupt  Laws,  that,  after  an  act  of 
Bankruptcy,  the  Bankrupt  is  incapable  of  transferring 
his  Property.  No  act  of  his,  done  after  the  act  of  Bank- 
ruptcy, can  affect  his  Assignees.  The  Commission  has 
relation  to  the  act  of  Bankruptcy,  and  avoids  every  sub- 
sequent transfer  of  Property.  The  Lease  passed  to  the 
Assignees,  as  it  was  in  the  order  and  disposition  of  the 
Bankrupt  at  the  time  of  his  Bankruptcy.  It  was  not  a 
Chattel  Real,  but  a  Licence  (a).  If,  instead  of  executing 

(a)  Doe  V.  fVood^  2  B.  <Sc  A.  724. 
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a  declaration  of  Trusty  the  Bankrupt  had  executed 
Assignment,  the  Assignees  might  have  defeated  it.  Theo-^ 
can  it  be  argued  that  a  Bankrupt  may  do  by  a  deolarar 
tion  of  Trust  what  he  could  not  have  done  by  an  As- 
signment? If  a  clear  Trust  exists  at  the  time  of  a  Bank- 
ruptcy, the  Cestui  que  Trust  must  call  on  the  Assignees, 
not  on  the  Bankrupt,  to  execute  it.  Is  there  any  Case 
in  which  a  Bankrupt  has  been  ordered  to  indorse  a  KU 
of  Exchange  delivered  before  his  Bankruptcy?  In  all 
Cases  the  Assignees  are  required  to  indorse  it.  Smiih  t. 
Pickering  (fi).  Ex  parte  Mowbray  (c).  If  a  Bankrupt 
has  contracted  to  sell  an  Estate,  his  Assignees  are  the 
parties  who  are  to  convey  it  to  the  Purchaser.  All  the 
Cases  on  the  subject  have  decided  that,  if  a  Bankrupt 
before  his  Bankruptcy  has  agreed  to  give  another  Per- 
son a  right  to  a  Ship,  but  has  not  complied  with  the 
Requisitions  of  the  Register  Acts,  no  claim  can  be  made 
by  that  Person  to  the  Ship  after  the  Bankruptcy. 

The  Solicitor-Generalf  Mr.  Montagu,  Mr.  Pept/s,  and 
Mr.  Knight,  for  the  Defendant  Rowe : — 

The  language  used  by  the  Legislature,  in  the  fourth 
Section  of  the  Statute  of  Frauds,  is  very  different  from 
that  in  the  seventh.  By  the  former,  the  Agreement  itself 
is  required  to  be  in  writing;  the  latter  merely  enacts 
that  all  declarations  of  Trust  shall  be  manifested  and 
proved  by  some  writing  signed  by  the  Party,  who  is  en- 
abled by  Law  to  declare  such  Trust  (d).  It  is  not  re- 
quired that  a  Trust  shall  be  created,  but  merely  that  it 
should  be  proved  by  writing.  Forster  v.  Hale  (e),  3efoie 

(b)  Peake  N.  P.  C.  50.  (c)  i  J.  &  W.  4'i8. 

(d)  29  Car.  2.  c.  3.  s.  4  Af  7 ;  and  see  Wain  and  IVarUers, 
5  East,  10. 
(r)  3  Ves.  696,  and  5  308;  and  see  Hobirts  ou  Frauds,  101. 
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the  Statute  of  Frauds,  the  Trustee  might  have  been  ,9^^. 

called  upon  to  proye  the  Trust.  That  Statute  does  not 
deprive  a  Trustee  of  the  power  of  declaring  the  Truth. 
Ambrose  v.  Ambrose  (/).  Dawson  r.  Ellis  (g).  It  only  Rowe. 
requires  that  that  shall  be  done  in  writing  which  might 
before  have  been  done  by  parol.  Nor  does  the  Statute 
fix  any  time  beyond  which  a  Trust  cannot  be  declared : 
it  may  be  evidenced  in  writing  at  any  time  after  its 
creation.  If  the  Bankrupt,  upon  his  examination,  had 
denied  the  Trust,  he  might  afterwards  have  declared  it 
by  his  Will.  Now  it  has  been  established  by  the  finding . 
of  the  Jury,  that  the  Lease  was  taken  for  Rowers  benefit, 
and  that  Wilkitisoti^s  Name  was  used  in  Trust  for  Rowe 
at  the  time  of  the  Bankruptcy;  therefore  Rowe  had  a 
right  to  call  on  Wilkinson  to  execute  a  declaration  of 
Trust  in  his  favour.  The  question  then  is,  did  Wilkinson's 
Bankruptcy  prevent  him  from  declaring  the  Trust  ?  There 
is  no  Case  in  which  that  has  been  decided.  An  Execu- 
tor or  Administrator  is  not  divested  of  his  fiduciary 
character  by  becoming  a  Bankrupt;  then  why  should  a 
Trustee?  The  Bankrupt  Laws  do  not  incapadtate  a 
Trustee  from  doing  an  act  which  be  is  called  upon  to  do 
in  that  character ;  they  only  prevent  him  from  disposing 
of  his  own  Property.  Wherever  an  act  done  by  him  is 
merely  evidence  of  a  prior  right,  or  the  completion  of  an 
act,  the  Court  will  not  defeat  it.  Awdley  v.  Halsey  (A). 
t)ixon  V.  Ewart  (t).  This  distinction  is  recognized  in  Moss 
v.  Charnock  (&)•  It  is  settled,  that  a  Bankrupt  cannot  ex- ' 
ecute  a  Power  to  the  prejudice  of  his  Assignees,  Doe  v. 
Britain  (/)•  But  if  he  had  parted  with  all  his  Interest  in 
the  Estate  before  his  Bankruptcy,  he  might  have  given 

(/)  1  P.  \V.  331.  {g>i  1  J.  ft  W.  5!i4. 

(/*)  Sir  VVm,  Joaei,  202.  (i)  Buck.  94. 

{k)  a  East,  399.  (/)  3  n.  Ac  A.  93. 
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evidence  to  that  effect;  and  h^  may,  in  other  instances, 
give  evidence  to  the  prejudice  of  his  Assignees;  such  as 
to  show  priority  to  the  act  of  Bankruptcy,  or  that  the  Pro- 
perty was  in  his  possession  as  Factor,  Executor  or  Ad- 
ministrator. So  he  may  indorse  a  Bill  of  Lading  after  his 
Bankruptcy;  not  if  it  was  a  new  transaction ;  but  if  he 
h^d  previously  stipulated  so  to  do.  Lempriere  v.  Pot- 
fey  (m).  He  may  also  indorse  a  Bill  of  Exchange,  and 
cause  a  Bargain  and  Sale  of  Lands,  sold  before  the 
Bankruptcy,  to  be  enrolled  after  the  Bankruptcy.  Wil^ 
kinson,  therefore,  by  executing  this  declaration  of  TrusV 
has  merely  done  an  act  of  duty,  which  this  Court  will 
not  suffer  those  who  claim  under  him  to  repudiate. 

It  has  been  attempted  to  draw  a  distinction  between 
such  rights  as  could,  and  such  as  could  not  be  en- 
forced. But,  unless  it  is  established  that  the  Assignee  of 
a  Bankrupt  has  all  the  privileges  of  a  Purchaser  for 
valuable  consideration  without  notice,  there  is  no  ground 
for  this  distinction.  The  Assignee  of  a  Bankrupt  is  not  a 
Purchaser  for  valuable  consideration  without  notice.  If 
the  right  exists,  can  it  make  any  difference  whether  it  is 
or  is  not  capable  of  being  enforced  ?  If  a  Ship  at  Sea  is 
sold  before  the  Bankruptcy,  and  it  arrives  after  the 
Bankruptcy,  no  Court  can  enforce  the  Endorsement  on 
the  Certificate  of  Registry  within  ten  days  after  the 
arrival  of  the  Ship;  but  the  Bankrupt  may  make  it, 
Mestaer  v.  Gillespie  (ji),  and  Palmer  v.  Moxon  (o). 
Here  JRx)we  advanced  all  the  Money  for  working  the 
Mine.  Wilkinson  suffered  Rowe  to  go  on  in  exercise  of 
his  right,  and  corresponded  with,  and  treated  him 
throughout  as  the  Owner  of  the  Mine.  Under  these 
circumstances  this  Court  will  not  hear  Wilkinson,  or  any 


(m)  3  T.  R.  485,       (ft)  1 1  Ves.  637.      (o)  2  M.  &  S.  43. 
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Person  claiming  under  him,  say  that  the  Lease  is  his* 
Norway  v.  Rowe  (p).  By  allowing  such  a  claim  to 
prevail,  the  Court  would  permit  the  Statute  of  Frauds 
to  be  used  for  the  purposes  of  Fraud.  The  principle 
upon  which  the  Cases  as  to  part-performance  have  been 
decided,  ought  to  be  applied  to  the  present  Case.  Should, 
however,  the  Court  be  of  opinion  that  the  declaration  of 
Trust  executed  by  the  Bankrupt  after  his  Bankruptcy, 
did  not  prevent  the  Lease  from  passing  to  the  Assignees, 
then  we  submit  that  the  Letters  are  a  sufficient  declara- 
tion of  the  Trust  in  writing. 

The  Vice-Chancellor  : — 

On  the  1st  of  January  1812,  the  Earl  of  Mount 
Edgecumbe,  by  Indenture  of  that  date,  granted  to  the 
Bankrupt  George  Wilkinson  the  Lease  or  Set  of  a  cer- 
tain Mine,  called  the  Wheal  Regent  Mine,  for  a  term 
of  twenty-one  years,  for  the  Considerations  therein  men- 
tioned; and,  by  an  Indenture  bearing  date  the  23d 
August  1813,  the  Bankrupt  George  Wilkinson,  who,  ^i 
the  request  of  Rowe,  had  previously  assigned  five 
fourteenths  to  one  Brodrick,  after  reciting  that  his 
Name  was  used  in  the  said  Indenture  of  the  ist  January 
1812  as  a  Trustee  for  Joshua  Rowe,  assigned  and  trans- 
ferred the  remaining  fifty-nine  Parts  or  Shares  to  the 
said  J.  Rowe,  for  the  residue  of  the  said  Term.  It 
is  admitted  that,  prior  to  this  Assignment,  an  act  of 
Bankruptcy  had  been  committed  by  the  said  George 
Wilkinson,  and  that  a  Commission  of  Bankrupt  was 
duly  issued  against  him  in  the  month  of  November  1813; 
and  the  present  Bill  is  filed  by  the  Assignees  of  Wilkin- 
son under  that  Commission  against  J,  Rowe,  and 
certain  other  Persons  claiming  Interest  under  him  in  the 

0>)  19  Ve«.  144- 
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Wheal  Regent  Mine,  for  the  purpose  of  having  it  de- 
clared that  the  Lease  of  the  Wheal  Regent  Mine  is  the 
property  of  the  Bankrupt.  On  the  hearing  of  this 
Cause  the  Plaintiffs  contended  that  it  was  established, 
by  the .  Evidence  in  the  Cause,  that,  at  the  time  of  the 
grant  from  Lord  Mount  Edgectmbe,  it  was  the  purpose 
of  the  Bankrupt  and  J.  Rawe,  that  the  Bankrupt  should 
bold  the  Lease  for  his  own  benefit^  and  not  as  a  Trustee 
for  J.  Rowe ;  and  the  Plaintiffs  further  contended,  as  a 
point  of  Law,  that  if  in  fact  it  had  been  the  purpose  of 
the  Bankrupt  and  J.  Rowe,  at  the  time  of  the  grant 
from  Lord  Mount  Edgecumbe,  that  the  Name  of  the 
Bankrupt  should  be  used  as  a  Trustee  for  J.  Rawe,  yet 
that  such  Trust  could  not  prevail,  because  there  was  no 
written  declaration  of  Trust  within  the  Statute  of 
Frauds  other  than  the  Indenture  of  24th  August  1813, 
which,  being  executed  by  the  Bankrupt  after  his  Bank- 
ruptcy, could  not  operate  to  defeat  the  claim  of  his 
Assignees. 


It  appeared  to  me,  at  the  hearing,  that  I  could 
not  properly  enter  upon  the  consideration  of  this  point 
of  law,  without  first  coming  to  a  conclusion  upon  the 
fkct,  whether  the  name  of  the  Bankrupt  was  or  not 
used  in  the  Indenture  of  January  1812  as  a  Trustee 
for  the  Defendant  J.  Rowe,  and  I  directed  an  Issue 
accordingly.  At  the  Trial  of  this  Issue,  the  Jury  found 
that  the  Name  of  the  Bankrupt  was  used  as  a  Trustee 
for  J.  Rowe;  and  a  Motion  having  been  made  before  me 
by  the  Plaintiffs  for  a  new  Trial  of  that  Issue,  I  refused 
to  disturb  the  Verdict. 


The  question  which  has  now  been  mainly  argued 
before  me  is,    whether    the    Indenture    of  the  24th 
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August  1813,  having  been  executed  by  the  Bankrupt  18.25. 

subsequent  to  his  Bankruptcy,  can  or  not  be  received 
as  against  his  Assignees  as  a  declaration  of   Trust 
in  writing.    Upon  a  consideration  of  the  several  Cases         Rows, 
which  have  been  referred  to  in  the  Argument,  it  does 
not  appear  to  me  that  any  Authority  has  been  pro- 
duced which  is  directly  in  point.    All  the  Cases  esta- 
blish that  a  Bankrupt  cannot,  by  any  act  subsequent  to 
his  Bankruptcy,  transfer  any  Interest  from  his  Assignees. 
Thus,  a  Bankrupt  cannot  defeat  the    Interest  of  his 
Assignees  by  a  power  of  appointmedt.    Can  the  Bank- 
rupt be  said  to  have  any  Interest  in  this  Mine  at  the 
time  of  his  Bankruptcy?  He  might  have  recovered  pos- 
session of  this  Mine  by  force  of  his  legal  Title ;  but  he 
would  then  have  recovered,  not  in  respect  of  his  Interest, 
but  by  converting  a  Statute,  made  for  the  prevention  of 
Fraud,  into  an  instrument  of  his  own  Fraud.    It  is  not 
disputed  that  this  Deed  of  August  1813  would  have 
prevailed  against  the  Assignees,  as   a  declaration  of 
Trust,  if  it  had  been  executed  before  the  Bankruptcy. 
Yet  a  mere  voluntary  Deed,  executed  before  the  Bank- 
ruptcy, will  not  prevail  against  the  Assignees.    This 
Deed,  therefore,  in  respect  to  the  moral  obligation  on  the 
Trustee  to  give  effect  to  his  Trust,  would  not,  in  such 
case,  have  been  considered  as  a  mere  voluntary  Deed. 
If,  in  respect  of  the  moral  obligation  affecting  the  Trus- 
tee, this    declaration  of  Trust  would  have  prevailed 
against  the  Assignees  if  executed  the  day  before  the 
Bankruptcy,  without  any  other  consideration,  I  cannot 
find  a  principle  why  it  should  not  prevail  against  the 
Assignees,  if  executed  the  day  after  the  Bankruptcy, 
especially  when  it  is  considered  that  a  Trust  does  not 
pass  by  Assignment  in  the  Bankruptcy.     For  these 
reasons,  I  am  of  opuuon  that  the  Indenture  of  24tli 
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August  1813,  though  executed  after  the  Bankruptcy,  is 
a  good  declaration  of  Trust  in  favour  of  J.  Rowe, 
within  the'  Statute  of  Frauds.  It  has  been  slightly 
argued  that  the  Letters  of  the  Bankrupt  do  manifest  a 
Trust  in  writing  within  the  Statute  of  Frauds;  and 
further,  that  a  Trust  in  this  Case  is  to  be  implied  from 
the  fact  that  Rowe  actually  directed  the  working  of  the 
Mine,  and  paid  the  Expenses  of  it ;  but  I  do  not  think 
it  necessary  to  give  any  opinion  on  these  points.  The 
Bill  must  therefore  be  dismissed,  and  with  Costs. 


nth  July. 

Demonsiraiive 
Legacy. 

A  pecuniary 
Legacy, 
directed  to 
be  paid  by  the 
sale  of  an  Es- 
tate, which  the 
Testator  had 
contracted  to 
purchase,  is 
payable  out  of 
the  Testator's 
general  Assets, 
if  the  Contract 
cannot  be  com- 
pleted. 


FOWLER  17.  WILLOUGHBY. 

In  July  1 803,  two  Gentlemen,  of  the  Name  of  Franklin, 
contracted  with  Lord  Brownlow  and  Mr.  Sibthorpe,  for 
the  purchase  of  certain  Real  Estates,  their  joint  Pft>- 
perty,  for  the  sum  of  20,000/. 

After  entering  into  this  Contract,  Messrs.  Franklin 
agreed  to  sell  various  Portions  of  the  Estates  to  other 
Individuals ;  and,  amongst  others,  by  an  Agreement, 
dated  in  March  1804,  they  agreed  to  sell  one  Portion  to 
Thomas  Willoughby,  the  Testator,  mentioned  in  the  plead- 
ings. Lord  Brownlow  and  Mr.  Sibthorpe  agreed,  as  to 
the  Portion  purchased  by  the  Testator,  to  execute  Con- 
veyances to  him,  which  were  to  be  delivered  as  escrows. 
Part  of  the  Purchase-money  was  paid  by  the  Testator, 
and  he  was  let  into  Possession. 


In  1805,  Lord  Brownlow,  having  been  informed  that 
Messrs.  Franklin  were  unable  to  complete  their  Contriabt, 
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directed  the  Seals  to  be  cut  off  the  Conveyances  to  the  1835. 

Testator ;  and  the  Contract  was  considered  at  an  end.  _ 

V. 

Messrs.  Franklin,  however,  after  this,  filed  a  Bill  Willouohby. 
against'  Lord  Brownlow  and  Mr.  Sibthorpe,  for  a  specific 
performance  of  the  Agreement.  But,  it  appearing,  at 
the  hearing  of  the  Cause  in  i8o8|  that  a  Commission  of 
Bankrupt  had  issued  against  them,  though  it  had  not 
been  prosecuted,  the  Bill  was  dismissed  by  the  Decree. 

In  1805,- pending  the  Suit,  the  Testator  died.    By 
his  Will  he  gave  to  Trustees  a  sum  of  1400/.,  to  be 
raised  by  the  sale  of  the  Estate  in  question,  describing 
it  as  the  Estate  which  he  had  lately  purchased  of  Mr. 
Thonuis  A.  Franklin,  upon  trust  to  place  the  1400/.  out 
upon  good  Security;  and,  out  of  the  Interest  thence 
arising,  to  maintain  and  educate  his  Grandson,  John 
Fowler,  until  he  should  attain  the  age  of  twenty-one 
years ;  and,  when  he  should  attain  that  age,  he  willed 
that  his  Grandson  should  receive  800/.  as  his  Share  of 
the  1400/.:   And   he   gave  to  his  Grandson,  Thomas 
Fowler,  when  he  should  attain  the  age  of  twenty-one 
years,  the  remaining  sum  of  600/.,  and  all  the  Interest 
and  Profits  which  should  have  arisen  from  the  1400/. 
over  and  above  the  maintenance  and  education  of  his 
Grandson  John  Fowler ;  and  he  gave  all  the  residue  of 
his  Personal  Estate  to  his  Son  Thomas   Willoughby, 
whom  he  appointed  sole  Executor  of  his  Will- 
In  1810,  the  Father  of  John  and  Thomas  Fowler  (who 
were  then  Infants)  filed  a  Bill  on  their  behalf,  claiming 
t.he  1400/.,  against  Thomas  Willoughhy,  who  insisted 
t.hat,  as  the  purchase  of  the  Estate  out  of  which  the 
iMoney  was  to  be  raised  had  not  been  completed,  the 
Vol.  II.  B  B 
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1895.  1400/.  was  not  due.    But  an  Agreement  was  entered 

*        ""        '  into  between  the  Father  and  Thomas  Willoughby,  by 

^  which  200/.  was  paid  to  the  Father,  on  behalf  of  the 

WiLLouoHBT.  Infants,  in  satisfaction  of  all  dieir  Claims. 

The  Father  afterwards  became  insolvent;  and  John 
Fowler,  having  come  of  age,  joined  with  his  Brother,  who 
was  then  an  Infant,  in  filing  this  Bill  against  Thomas 
Willoughby  and  the  Trustees. 

When  the  Cause  came  on  to  be  heard,  it  was  referred 
to  the  Master  to  inquire  whether  the  Contract  of  the 
Testator  for  the  purchase  of  the  Estate  could  be  enforced 
against  his  Assets. — ^The  Master  reported  in  the  affirm- 
ative, and  the  Defendants  took  an  exception  to  the 
Report,  which  exception  the  Court  allowed,  holding  that 
the  Contract  could  not  be  enforced. 

The  Cause  now  came  on  for  further  Directions;  and 
the  question  was,  whether  the  Legacy  to  John  Fowler 
could  take  effect,  although  it  could  not  be  raised  in  the 
manner  directed  by  the  Testator. 

Mr.  Agar,  and  Mr.  Duckworth,  for  the  Plaintifis : — 

The  doctrine  laid  down  in  Savile  v.  Blackett  (a)  is 
quite  applicable  to  this  Case.  Here  is  a  Gift  of  a  sum 
of  Money,  and  a  particular  Fund  mentioned  out  of  which 
the  Testator  desires  the  Legacy  to  be  paid ;  but  Lord 
Macclesfield  held  that,  in  such  a  Case,  the  failure  of  the 
Fund  or  Modus  mentioned  by  the  Testator  is  no  reason 
why  the  substantive  Gift  of  the  Legacy  should  fail. 
Whittaker  v.  Whittaker  (6)  is  to  the  same  effect ;  for  it 

(a)  1  P.  W.  777.  (6)  4  Bro.  C  C.  31. 


CASES  IN  CHANCERY. 

was  held  that  a  Contract,  for  the  purchase  of  an  Estate 

which  the  Testator  devised  to  his  Nephew,  failing,  the 

Amount  agreed  to  be  paid  for  it  should  be  laid  out  in  ^^ 

the  purchase  of  other  Lands,  for  the  benefit  of  the  De-  Willouohby, 

▼isee.   Lord  Eldon  has  recognized  the  same  Doctrine  in 

Broome  v.  Monck  (c). 

Mr.  Home,  and  Mr.  Meggison,  for  the  Defendant 
Willoughby. 

This  is  not  a  general  Legacy,  but  is  so  far  specific  as 
to  depend  entirely  on  the  Fund  out  of  which  the  Tes- 
tator directs  it  to  be  paid.  Page  v.  LeapingweU  (d) 
proves  that  the  Gift  of  a  certain  sum  of  Money,  to  be 
raised  by  the  sale  of  an  Estate,  is  a  specific  Legacy. — 
Whittaker  v.  Whittaker  has  no  application  to  this  Case. 
The  question  there  was  entirely  upon  the  Will,  and 
there  was  a  clear  intention  to  give  an  Estate  of  a  parti- 
cular value  to  the  object  of  the  Testator's  Bounty. 
The  general  intention  of  the  Testator  was  answered  by 
laying  out  the  Sum  which  he  mentioned  in  the  purchase 
of  any  Estate ;  and  the  Testator  directed  his  Trustees 
and  Executors  to  take  that  Sum  out  of  his  general  As- 
sets, and  apply  it  in  the  purchase  of  the  Estate*  But 
in  this  Case  there  is  no  direction  to  raise  a  single  Shil* 
ling  for  the  Purchase.  No  directions  are  given  as  to 
what  should  be  done  in  case  the  Contract  was  not  com- 
pleted. It  is  casus  omissus  by  the  Testator,  and  what 
happens  to  Legatees  every  day,  who  lose  the  Bounty  in- 
tended for  them,  either  by  the  want  of  Funds,  or  by  the 
fiulure  of  the  event  on  which  the  Gift  was  made  to  de- 
pend. There  being  nothing  in  the  Will  which  can  make 

(c)  10  Ves.  597.  (d)  18  Ves.  463. 
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1895.  this  1400/.  a  Charge  upon  the  general  Assets,  it  must 

fail. 


FOWLBR 
WiLLOVGHBT. 


Mr.  Parker,  for  another  Defendant. 

The  Vice-chancellor  decreed  the  Legacy  to  be  paid  out 
of  the  Testator's  general  Estate,  stating,  that  this  was 
neither  a  legatum  nominis,  nor  a  legatum  debiti,  but  a  pe- 
cuniary Legacy  with  a  particular  Security,  which  in  the 
Civil  Law  was  termed  a  Demonstrative  Legacy,  and  that 
our  Law  followed  the  Civil  Law  in  giving  effect  to  such 
a  Legacy,  where  the  particular  Security  intended  by  the 
Testator  happened  to  fail. 


18th  June. 
13th  July. 

mil. 

Condition  in 
Restraint  of 
Marriage, 

Bequest  to 
J/,  on  the  day 
of  her  Marriage 
with  any  other 
person  than  7*., 
and  if  she 
married  T.  then 
over.    M.  mar- 
ried T.  in  the 
lifetime,  and 
with  the  consent 
of  the  Testator: 
Held  that  she 
was  entitled  to 
her  Legacy. 


SMITH  V.  COWDERY. 

William  young,  by  his  Will,  dated  the  29th  of 
May  179*2 /after  giving  several  Legacies,  gave  all  the 
rest,  residue  and  remainder  of  his  Monies,  Securities 
for  Money,  Stock  upon  his  Farms,  Goods,  Chattels, 
Real,  Personal  Estate  and  Effectri,  unto  his  Executors, 
upon  trust  to  pay  and  divide  the  same  unto  and 
amongst  his  Children,  Susannah,  the  Wife  of  James 
Neeld,  Mary  Young,  Ann  Young,  Fanny  Young,  and 
William  Young,  equally  between  them,  share  and  share 
alike,  when  they  should  respectively  attain  the  age  of 
Twenty-one  Years,  or  day  of  Marriage,  whichever  should 
first  happen,  and  the  Interest  thereof  respectively,  or 
so  much  as  might  be  necessary,  to  be,  in  the  mean  time, 
applied  towards  their  Support  and  Maintenance,  except 
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'Mary  Youngs  whose  share  of  the  residue  of  his  Personal 
Estate  and  Effects  the  Testator  directed  should  be  paid 
her  upon  the  day  of  her  intermarriage  with  any  other 
person  excepting  Henry   Twynam,    and  the   Interest 
thereof,  in  the  mean  time,  to  be  appHed  towards  her 
Support  and  Maintenance :   And  his  will  and  mind  was 
that,  in  case  Mary  Young  should  at  any  time  thereafter 
intermarry  with  Henry  Twynam,  then  upon  trust  to 
pay  and  di?ide  her  share  of  the  residue  of  his  Personal 
Estate,  so  given  and  bequeathed  to  her  as  aforesaid, 
unto  and  amongst  Susannah  Neeld,  Ann  Young,  Fanmf 
.  Young,  and  William  Young,  in  such  manner  as  before 
and  after  directed  concerning  the  residue  of  his  Per- 
sonal Estate :   And  it  was  also  his  will  and  intention 
that,  in  case  Susannah  'Neeld  should  not  leave  any  Issue 
at  the  time  of  .her  decease,  then  his  Executors  should 
place  out  at  Interest  the  whole  of  her  share  of  the  re- 
sidue of  his  Estate  and  Effects,  and  pay  the'  Interest 
and  proceeds   thereof  to   James  Neeld  and  Susannah 
Neeld  for  their  natural  Lives,  and  the  Life  of  the  longest 
liver  of  them ;  but  in  case  Susannah  Neeld  should,  at 
any  time  after  his  decease,  have  Issue,  then  that  his 
Executors  should  pay  and  deliver  unto  her,  her  share 
of  the  residue  of  his  Personal  Estate  and  Effects;  and, 
after  the  decease  of  the  Survivor  of  James  Neeld  and 
Susannah  Neeld  (she  dying  without  Issue  as  aforesaid), 
then  that  they    should   pay  and  divide   her  share  of 
the    residue   of  his    Estate    and    Effects  unto    and 
amongst  Mary  Young,  Ann  Young,  Fanny  Young,  and 
William  Young,  in  like  manner  as  the  residue  of  his 
Personal  Estate    was   thereinbefore   and    thereinafter 
directed  to  be  paid  and  divided :  and,  in  case  any  or 
either  of  them,  Susannah    Neeld,   Mary   Young,  Ann 
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Young,  Fanny  Young,  and  William  Young,  shoald  ha^' 
pen  to  die  -without  Issue  lawfully  begotten,  before  his 
her  or  their  respective  Legacy  or  Legacies,  Share  of 
Shares,  should  become  due  and  payable,  then  that  his 
Executors  should  pay  and  divide  the  Legacy  and  Le- 
gacies, Share  and  Shares  of  him,  her  or  them  so  dying, 
unto  and  amongst  the  Survivors  of  Susannah  Neeld  (in 
case  she  should  have  any  Issue  as  aforesaid),  but  if  not, 
he  directed  the  Interest  of  her  Share  of  the  Part  or 
Parts,  Share  or  Shares  of  him,  her  or  them  so  dying,  to 
be  paid  to  James  Neeld  and  Susannah  Neeld,  for  their 
natural  Lives,  and  the  Life  of  the  longest  liver  of  them, 
and  the  Principal  thereof,  in  such  manner  as  her  Share 
of  the  residue  of  his  Personal  Estate  and  Effects  was 
before  directed,  to  Mary  Young,  in  case  she  should  not 
at  any  time  thereafter  intermarry  with  Henry  Twynam, 
Ann  Young,  Fanny  Young  and  William  Young,  in  equal 
proportions^  Share  and  Share  alike,  and  if  but  one,  then 
the  whole  to  such  Survivor :  but  in  case  any  of  them 
should  die  before  his,  her  or  their  Legacy  or  Legacies, 
Share  or  Shares  should  become  due  and  payable,  leaving 
Issue  lawfully  begotten,  then  that  his  Executors  should 
pay  and  divide  the  Legacy  or  Legacies,  Share  or  Shares 
of  him  her  or  them  so  dying,  unto  and  amongst  the 
Children  of  him,  her  or  them  so  dying,  equally  betweai 
them,  Share  and  Share  alike,  and  if  but  one,  then  the 
whole  to  such  only  child. 

On  the  ist  of  June  1795,  the  Testator  died.  After 
the  date  of  the  Will,  but  in  the  Testator's  lifetime,  and 
with  his  Consent,  Mary  Young  married  Henry  Twynam: 
and  the  only  question  in  the  Cause  was,  whether  she 
thereby  forfeited  her  share  of  the  Testator's  residuary 
Estate. 
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■ 

Mr.  Agar,  Mr.  Home,  Mr.  Ramilly,  Mr.  Ching, 
and  Mr.  Jacob,  for  the  Parties  who  were  inte- 
rested in  contending  for  the  Forfeiture : — 

Upon  the  plain  construction  of  this  Will,  it  is  clear 
that  Mrs.  Twynam  cannot  be  entitled  to  any  share  of 
the  Residue.  There  is  a  condition  annexed,  in  express 
terms,  to  the  Bequest  to  her ;  and  it  cannot  be  disputed 
that  the  terms  of  the  condition  apply  as  well  to  a 
Marriage  in  the  Testator's  lifetime,  as  to  one  after  his 
death.  The  time  of  payment  cannot  arrive;  for,  unless 
Mrs.  Twynam  married  with  some  other  person  than 
Henry  Twynam,  she  was  not  to  be  paid  her  Share.  A 
Will  cannot  be  altered  by  matter  in  pais.  The  Consent 
given  by  the  Testator  cannot  have  the  effect  of  striking 
out  a  Clause  in  the  Will,  and  inserting  another  in  lieu  of 
it.  No  matter  dehors  the  Will  can  introduce  a  new 
Bequest,  or  strike  out  an  express  Gift  in  the  Will.  A 
Will  cannot  be  revoked,  otherwise  than  by  writing, 
unless  by  some  act  which  changes  the  nature  of  the 
Testator's  interest  in  the  substance  of  the  Gift,  such  as 
his  Marriage,  and  the  birth  of  a  Child. 
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Mr.   Sugden,  and  Mr.  Treshve,  for  Mr.  and  Mrs. 
l^wynam. 

The  Court  has  struggled,  in  similar  cases,  to  hold  the 
condition  dispensed  with,  where  the  Marriage  was  had 
with  the  Father's  Consent.  Gierke  v.  Berkeley  (a), 
Crommelin  v.  Crommelin  (i).  There  the  Lord  Chancellor 
says :  "  Her  claim  would  have  been  upon  the  ground 
that  all  these  Provisions  were  upon  the  supposition  that 
they  were  unmarried,  and  in  order  to  provide  suitable 


(a)  8  Vin.  Ab.  154.  S.  C.  a  Vernon,  710.      (6)  3  Ves.  aay. 
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1825.  Marriages  for  them.    Her  claim  would  have  been  that 

'        ^  she  had  married,  and  that  the  consent  of  the  Trustees 

Smith         ^^s  quite  impossible  then;  for  there  were  then  no  such 

CowDSRY.      Trustees*  in  existence."    Pamell  v.  Lyon  (c)  is  exactly 

this  Case;  for  it  contains  an  express  Gift  over  in  case  the 
Daughters  married  without  the  consent  of  the  Executors. 
Coffin  V.  Cooper  (d).  In  the  present  case  no  Consent 
is  required;  but  there  is  a  Gift  over  in  case  Mary 
Young  married  Mr.  Twynam,  But  when  the  Testator 
did  away  with  the  prohibition^  and  consented  to  and 
assisted  in  completing  the  act  which  it  is  contended 
worked  a  Forfeiture,  he  impliedly  revoked  the  Clause. 
The  Condition  is  considered  as  ceasing  when  the  Tes- 
tator has  done  an  act  which  virtually  strikes  the  Clause 
out  of  the  Will.  He  was  looking  to  a  Marriage  after 
his  death ;  and,  ^erefore,  the  provisions  of  his  Will 
cannot  be  applied  to  one  solemnized  in  his  lifetime. 
Wheeler  v.  Warner  (e). 

The  Court  is  authorized  to  hold  a  Will  to  be  revoked 
by  circumstances  extrinsic  to  the  Will ;  because  its  de- 
cisions with  respect  to  Legacies  are  regulated  by  the 
Civil  Law,  and  the  Civil  Law  holds  that  such  circum- 
stances may  effect  a  Revocation.  Upon  this  principle 
it  has  been  decided  that  Marriage  and  the  Birth  of  a 
Child  are  sufficient  to  revoke  a  Bequest.  The  earliest 
Case  in  which  this  was  decided  was  Lugg  v.  Lugg  (f). 
There  the  Delegates  held  that,  there  being  such  an 
alteration  in  the  Testator's  Estate,  and  circumstances  so 
different  at  the  time  of  his  death  from  what  they  were 
when  be  made  the  Will,  there  was  room  and  presumptive 

(c)  1  V.  &  B.  479.  ((f)  Cited  in  last  Case. 

(f)  AfUe,  i6t  Vol.  304. 

(/)  a  Salk.  593.   S.  C.  1  Ld.  Ray.  441. 
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Evidence  to  believe  a  Revocation,  and  that  the  Testator 
continued  not  in  the  same  mind.  In  Doe  v.  Lancashire 
(g),  Lord  Kenyan,  C.  J.,  states  the  foundation  of  the 
principle  to  be,  not  so  much  an  intention  to  alter  the 
Will,  implied  from  those  circumstances  happening  after- 
wards, as  a  tacit  condition,  annexed  to  the  Will  itself  at 
the  time  of  making  it,  that  the  party  does  not  then  in- 
tend that  it  should  take  effect,  if  there  should  be  a  total 
change  in  the  situation  of  his  Family.  Here  the  Tes- 
tator, at  the  time  of  making  his  Will,  opposed  the  Mar- 
riage :  but  afterwards  altered  his  mind  and  promoted  it. 
It  is  no  violation  of  the  expressions  of  the  Will  to  hold 
Mrs.  Twynam  entitled  to  a  share  of  the  Residue;  for  the 
Testator  gives  it  over  in  case  she  should  at  any  time 
thereafter  intermarry  with  Henry  Twynam.  Now  the 
Will  speaks  at  the  Death  of  the  Testator,  and  the  Mar- 
riage took  place  before  that  event,  therefore  the  Gift 
over  could  not  take  effect. 
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Mr.  Heald,  and  Mr.  Roupell,  for  other  Parties. 

The  Vice-Chancellob:— 

The  Testator  in  this  Case  introduces  a  Condition  in 
his  Will  to  prevent  the  Marriage  of  his  Daughter  Mary 
with  Henry  Twynam,  After  the  making  of  his  Will  his 
Daughter  Mary  married  Henry  Twynam,  with  his  ex- 
press consent  and  approbation;  and  the  Condition  is  thus 
dispensed  with.  In  coming  to  this  conclusion,  I  follow 
the  Cases  of  Chrke  v.  Berkeley,  Crommelin  v.  Crom- 
melin,  and  Parnell  v.  Lyon.  In  this  Case  it  is  very 
questionable,  whether,  under  the  language  of  the  Will, 


{g)  5  T.  R.  49.    See  bUbo  Brady  v.  Cubittf  Doug.  30. 
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the  Share  of  the  Testator's  Daughter  Mary  did  not  teiWt 
absolutely  at  Twenty-one,  without  regard  to  Marri^ts ; 
but  it  is  not  necessary  to  pursue  that  point. 


istand  12th  WIGSELL  v.  WIGSELL. 

July. 

*        '';       ' ,    IN  the  year  1773,  Thomas  Wigsell,  being  seised  in  Fee- 
*  simple  of  certain  Real  Estates,  mortgaged  them  for  a 

^  Tenant  in  Tail  term  of  2,000  years,  to  secure  1,000/.  and  Interest, 
in  remainder 

itl  foloffe,  ^y  ^^^  ^*"'  ^^^^^  ^^  ^774'  ^^  i^^ed  his  Real  Es- 
and  to  his  first     tates  to  Trustees,  for  a  term  of  500  years,  upon  trust  to 

•"i®^®*^  ^®"®  raise  Money  for  payment  of  his  Debts  and  of  a  sum  of 
m  Tail)  pays  ''         *^  "^ 

off  a  Mortgage  i»50o/.  to  Susannah  Wigsell,  on  her  Marriage;  and, 
during  the  Life  subject  thereto,  he  devised  the  Estates  to  Attoood  fVig- 
for  Life  *^''  ^^^  ^^®  Life,  with  remainder  to  the  first  and  other 

takes  an  Assign-  Sons  of  Atwood  Wigsell  in  Tail ;  with  remainder  to 
Ta  M  *^^°^^'^  Thomas  Wigsell,  the  younger,  for  his  Life ;  with  remainder 
Term,and after-  ^  ^^^  ^^^^  ^^^  other  Sons  in  Tail;  with  remainder  to 
wards  comes  Susannah  Wigsell,  and  the  Heirs  of  her  Body ;  with  re- 
of  the^EstSe^"    mainder  to  his  own  right  Heirs. 

and  dies  without 

Issue:  the  The  Testator  died  in  1778;  and  his  Will  was  proved 

JJffim'' " *  **y  Atwood  Wigsell,  the  sole  Executor,  who  entered  into 
Charge  mr  the    possession  of  the  Real  Estates,  as  Tenant  for  Life  under 

benefit  of  his      the  Will. 

Personal  Estate, 

there  being  no 

act  to  show  a  Attoood  Wigsell  made  his  Will  in  1 795,  and  died  in 

tion!"^  '°^^""    ^^^  ®^®  y^^^  without  Issue.     Thomas   WigseU,    the 

younger,  his  Brother,  and  sole  Executor,  proved  his 
Will,  and  entered  into  possession  of  the  Real  Estates, 
as  Tenant  for  Life. 
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In  1797,  ITiomas  Wigsell,  the  younger,  being  the  Heir 
mt  Law  of  Thomas  Wigsell,  and,  as  such,  seised  of  the 
leTorsion  in  Fee  of  the  Real  Estates,  expectant  on  the 
<leath  of  himself  and  Susannah  Wigsell  without  Issue, 
concurred  with  Susannah  Wigsell  in  executing  a  Settle- 
ment of  the  Real  Estates  on  himself  for  Life,  with  re- 
mainder to  his  first  and  other  Sons  in  Tail,  with  re- 
mainder to  Susannah  Wigsell  in  Tail,  with  remainder  to 
Trustees,  for  a  term  of  6,000  years,  to  raise  i,ooo/«  and 
pay  it  to  Susannah  Wigsell,  in  discharge  of  the  like  Sum 
due  to  her  by  Thomas  Wigsell,  the  younger,  on  his  Bond, 
with  remainder  to  the  Daughters  of  Thomas  Wigsell,  the 
younger,  as  Tenants  in  Common  in  Tail,  with  remainder 
to  Atwood  Wigsell  Wigsell  for  Life,  with  remainder  to 
the  first  and  other  Sons  of  A.  W.  Wigsell  in  Tail,  with 
divers  remainders  ov^r. 

On  the  3d  of  July  1805,  during  the  lifetime  of  Thomas 
Wigsell,  the  younger,  Susannah  Wigsell  paid  off  the 
1,000/.  due  on  the  Mortgage  created  by  T.  Wigsell,  the 
elder,  and,  by  an  Indenture  of  the  same  date,  reciting 
that  Thomas  Wigsell,  the  younger,  having  been  applied 
to  by  the  Mortgagees,  but  being  unable  to  pay  the 
1,000/.*  Susannah  Wigsell  had  paid  it  at  his  desire,  the 
Mortgage  Term  of  2,000  years  was  assigned  to  Susannah 
Wigsell. 

In  September  1805,  Thomas  Wigsell,ihe  younger,  died 
without  Issue.  Upon  his  decease  his  Widow,  who  was 
also  his  Personal  Representative,  entered  into  possession 
of  a  part  of  the  Estates  comprised  in  the  Mortgage, 
which  her  Husband  had,  in  the  year  1795,  settled  on 
her,  for  her  Jointure,  under  a  Power  contained  in  the 
Will  of  T.  Wigsell,  the  elder,  and  Susannah  Wigsell 
tntered  into  possession  of  the  rest  of  the  Estates  as 
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Tenant  in  Tail,  and  continued  in  possession  thereor  till 
some  time  in  1806,  when  she  died,  without  ever  having 
been  married.  By  her  Will,  dated  in  November  1805, 
she  gave  all  her  Personal  Estate  to  her  Executors,  for 
the  benefit  of  Atwood  Wigsell  Wigsell. 

Upon  Susannah  Wigseirs  death,  A^tt;oo(2  Wigsell  Wig" 
sell  entered  into  possession  of  the  Estates,  not  com- 
prised in  the  Jointure,  as  Tenant  for  Life  under  the 
Settlement  of  1797;  and,  in  1821,  he  died,  having,  by 
his  Will,  bequeathed  all  his  Personal  Estate  to  the 
Plaintifii  his  Widow. 


The  Bill  charged  that  the  i,OOoZ.  had  never  been 
called  in  by  Susannah  fVigsell,  and  prayed  that  it  might 
be  declared  to  be  a  subsisting  Charge  upon  the  Estates, 
and  that  the  Plaintiff  was  entitled  to  it  as  part  of 
Susannah  Wigsell's  Personal  Estate,  which  was  be- 
queathed to  her  Husband. 

The  Widow  of  Thomas  Wigsell,  the  younger,  who 
was  one  of  the  Defendants,  by  her  Answer,  insisted  that 
the  term  of  2,000  years,  assigned  to  Susannah  fVigsell, 
had  merged  in  the  Inheritance,  which  had  become 
vested  in  her  in  Possession ;  and  that  Susannah  Wigsell 
had  never,  after  the  death  of  Thomas  Wigsell,  the 
younger,  made  any  claim  upon  the  Defendant,  in  re- 
spect of  the  Interest  of  the  1,000  Z.,  which  had  been 
charged  upon  part  of  her  Jointure  Lands,  although  a 
full  settlement  of  all  Accounts  between  them  had  been 
made;  nor  did  her  Executors  ever  make  any  such 
claim  until  a  short  time  before  the  Bill  was  filed ;  and 
that  Susannah  Wigsell  was  not  only  Tenant  in  Tail, 
but,  under  the  Settlement  of  1797,  had  an  absolute 
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power  over  the  whole  Fee-simple^  by  means  of  a  power 
Hxf  Revocation  and  new  Appointment,  which  she  had, 
in  fact,  exercised,  by  altering  certain  of  the  limitations 
in  that  Settlement,  on  failure  of  the  Issue  of  Atwood 
fVigseU  Wigsell. 

The  Cause  now  came  on  to  be  heard. 

Mr.  Roupell,  and  Mr.  R.  RoupeU,{QT  the  Plain- 
tiff:— 

There  could  be  no  merger  in  this  Case,  on  account  of 
the  term  of  500  years,  which  intervened  between  the 
Mortgage  Term  and  the  limitation  of  the  Inheritance  to 
Susannah  fVigselL  In  cases  of  this  kind  the  Court 
always  looks  to  the  intention.  Forbes  v.  Mofatt  (a) 
establishes  the  Rule,  not  only  that  the  intention  of 
the  party  must  govern,  but  that  the  advantage  of  the 
Personal  Representative  is  to  weigh  with  the  Court. 
Thomas  v.  Kemish  (6)  is  to  the  same  effect. 

Mr.  Sugden,  and  Mr.  Pemberton,  for  the  Widow  of 
Thomas  Wigsell,  the  younger : — 

In  order  to  judge  of  the  intention  in  this  Case,  the 
Court  must  consider  the  situation  of  the  Parties.  If  it 
makes  no  difference  whether  the  Estate  or  the  Charge 
first  vests,  it  is  difficult  to  see  how  it  can  be  made 
out  that  this  Charge  subsisted  after  the  Inheritance 
became  vested  in  Susannah  Wigsell,  The  situation  in 
which  she  stood  at  the  time  when  the  Term  was  as- 
signed to  her,  was  such  as  made  it  clearly  for  her 
interest  to  keep  the  Charge  alive  during  the  lifetime  of 
^  Thomas  Wigsell,  the  younger,  who  was  then  Tenant  for 
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life  of  the  Estates.  If  she  had  not  done  so>  she  would 
have  lost  the  Interest  of  the  1 ,000  /.  during  the  subsist- 
ence of  his  Life  Estate.  But,  from  the  moment  when 
the  Inheritance  became  vested  in  her,  it  became  a 
matter  of  indifference  whether  the  Term  was  kept  alive 
or  not.  She  had  concurred  with  Thomas  Wigsell,  the 
younger,  in  making  a  settlement  of  the  Estate  on 
Atwood  Wigsell  Wigsell;  and  that  Settlement  was 
made,  reserving  a  power  of  revocation  to  Susannah 
fVigselL  Was  it  then  a  probable  intention  on  her  part 
that  the  Personal  Representative  should  diminish  the 
Estate  by  raising  the  amount  of  this  Charge  out  of  it? 
In  Thomas  v.  Kemish  the  Tenant  in  Tail  died  an  Infant, 
in  which  case  the  rule  of  the  Court  always  is,  to  con- 
sider that  the  Infant  intended  to  keep  the  Charge  alive. 


Mr.  Roupell,  in  reply : — 

Susannah  Wigsell,  though  she  was  Tenant  in  Tail, 
never  suffered  any  Recovery;  and,  not  having  done  so,  it 
is  dear  that  she  did  not  intend  to  make  the  Estate  her 
own.  There  is  as  much  evidence  of  intention  in  this 
Case,  as  in  those  in  which  the  Court  has  held  that  the 
Charge  was  not  in  Equity  extinguished.  Duke  of 
Chandos  v.  Talbot  (c),  Wyndham  v.  I^rd  Egremont  (d), 

Mr.  Longley,  and  Mr.  Daniell,  for  other  Defend- 
ants. 

The  Vice-Chancellor  : — 

This  Bill  is  filed  for  the  purpose  of  having  it  declared 
that  the  Plaintiff,  as  representing  A.  W.  WigseU, 
deceased,  is  entitled  to  have  a  sum  of  1,000/.  and 


(c)2P.W.  601. 


(J)  Arab.  753. 
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Interest  raised  by  Sale  or  Mortgage  of  the  Estate  in 
question  in  this  Cause. 

Susannah  Wigsell,  being  Tenant  in  Tail  in  remainder 
of  this  Estate,  expectant  upon  the  Death  of  her  Brother^ 
Thomas  Wigsell,  and  failure  of  his  Tssue,  during  the 
Life  of  Thomas  Wigsell,  paid  off  an  old  Mortgage  of 
1,000/.  due  upon  this  Estate,  and  took  an  Assignment 
of  the  Mortgage  Term  to  herself.  Thomas  Wigsell  after- 
wards died  without  Issue,  and  Susannah  became  Tenant 
in  Tail  in  possession,  and  afterwards  died  without 
Issue,  and  without  having  suffered  a  Recovery ;  and  the 
Question  is,  whether  the  Mortgage  of  i,oooZ.,  which 
she  so  paid  off,  did  not,  at  her  Death,  constitute  part  of 
her  Personal  Estate. 
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Where  a  Tenant  in  Tail  in  possession  pays  off  a 
Mortgage,  and  declares  no  intention  that  the  Charge 
shall  continue  for  the  benefit  of  the  Personal  Estate, 
there  the  Charge  ceases;  because  the  Estate  is  con- 
ndered  as  his  own,  inasmuch  as  he  may  make  it  his  own 
by  suffering  a  Recovery.  This  principle  has  no  appli- 
cation to  a  Tenant  in  Tail  in  remainder  whose  Estate 
may  be  altogether  defeated  by  the  Birth  of  Issue  of 
another  person ;  and  it  must  be  inferred  that  such  a 
Tenant  in  Tail  means  to  keep  the  Charge  alive. 

When  Susannah  Wigsell,  therefore,  became  Tenant  in 
Tail  in  possession,  this  Charge  subsisted  as  a  part  of  her 
Personal  Estate;  and,  not  having  afterwards  declared 
any  intention  to  the  contrary,  I  am  of  opinion  that  it 
continued  part  of  her  Personal  Estate  at  her  Death,  and 
that  the  Plaintiff  is  entitled  to  the  Relief  which  she 
prays. 
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1885.  This  Case  has  been  partly  ai^ed  on  the  ground  of 

""        '  Merger ;  but  Merger  is  out  of  the  question  here,  because 

WiosELL  ^f  ^g  intermediate  Estate  (e). 


V. 
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18th  July. 


HINE  V.    FIDDES. 

1  HIS  was  a  Motion  for  a  Special  Injunction,  to  re- 
Injunction.  strain  the  Proceedings  in  an  Action  brought  by  the  De- 
"— .  fendant  against  the  Plaintiff,  in  the  Court  of  Comm<n;i 
junoion  "  Pleas  at  Lancaster.  The  Bill  was.  filed  on  the  nth 
granted  to  stay  instant.  The  Affidavit  in  support  of  the  Motion  verified 
im^AcU^m  the  ^^  Contents  of  the  Bill,  and  stated,  amongst  other 
Court  of  Com*  things,  that,  on  or  about  the  25th  of  June  last,  the 
men  Pleas  at       Plamtiff  had  been  arrested,  by  virtue  of  a  Writ  of 

Capiat,  issued,  at  the  Defendant's  Suit,  out  of  the 
Court  in  question,  returnable  on  the  6th  instant ;  that  a 
Declaration  had  been  filed  in  the  Action,  and  notice  of 
it  served  on  the  Plaintiff;  and  that,  according  to  the 
Practice  of  the  Court,  the  Plaintiff  was  bound  to  plead 
to  the  Declaration  within  eight  Days  from  the  filing  of  it ; 
and  that  the  Cause  would  stand  for  Trial  at  the  Lancaster 
Assizes,  to  be  held  on  the  15th  of  August  next. 

Mr.  Koe,  in  support  of  the  Motion,  referred  to  the 
39th  and  40th  Geo.  III.  c.  105,  and  said  that,  regard  being 
had  to  the  time  at  which  the  Action  had  been  commenced 
and  the  Seal-days  of  this  Court,  it  was  impossible  for 
the  Plaintiff  to  obtain  the  common  Injunction  before 
the  trial  of  the  Action ;  and  that  no  Suit  could  have 
been  instituted  in  the  Court  of  Chancery  at  Lancaster 
so  as  to  stay  the  Proceedings.  On  these  grounds  the 
Vice-chancellor  granted  the  Injunction. 

(c)  See  Drinhwata'  v.  Combe,  ante,  340. 
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The  Defendant  had  been  served  with  Notice  of  the 
.,  but  did  not  appear. 


HiNB 
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BOLTON  V.  BOLTON. 


i6th  July. 
Practice. 


The  Plaintiff  had  filed  a  Bill  of  Revivor,  but  had 

ni^lected  to  obtain  an  Order  to  revive. 

A  Bill  of  Re- 
Mr.  Koe,  on  behalf  of  the  Defendant,  now  moved  T}'''^'^^?^?  , 
.    .  .  .  been  filed,  but 

that  the  Plaintiff  might  revive  the  Suit  withm  ten  days,  no  Order  to 
or  that  both  the  original  Bill  and  Bill  of  Revivor  might  revive  obtained, 
stand  dismissed.    He  cited  Adamson  v.  Hall  {a),  and  deredthePlain- 
Attds  V.  Wynne,  loth  August  1805;  in  which  latter  tiff  to  revive 
Case,  the  Defendant  allegmg  that  a  BiU  of  Revivor  ^rtoA  Ae*^"^^*' 
had  been  filed,  but  no  Order  to  revive  obtained  by  the  oridnal  Bill  and 
Plaintiff,  the  Court  ordered  that  the  Plaintiff  should  ^*^[f ^^J^^ 
revive  within  a  limited  time,  or  both  Bills  be  dismissed. 

The  Vice-ChanceUor  made  the  Order. 


HIBBERSON  v.,  FIELDING. 


8th  and  t6th 
July. 


Practice.  Costs. 
An  Order 


iHE    Bill  was  filed  for  a  Discovery,  in  aid  of  an 
Action  at  Law.    There  was  only  one  Plamtiff.    The  ob^^'^u*^ 
Defendant  had  put  in  his  Answer.    On  the  18th  of  June,  Defendant  to  a 
a  Commission  of  Bankrupt  was    issued  against  the  ^'^^  ®^  ^i*- 
Plaintiff,  under   which  he  was  declared  a  Bankrupt,  xnent  of  his 
On  the  28th  of  the  same  month,  the  Defendant  obtained  Costs,  is  regu- 
the  usual  Order  for  payment  of  his  Costs.  ^  Plaintif  had 

previously 
(tf)  I  Turn.  858-  become  Bank- 

Vol.  II.  c  c  rupt. 
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Mr.  Pemberton  now  moved  to  discharge  that  Order, 
for  irregularity,  and  contended  that  the  Suit  was,  in 
effect,  abated. 

Mr.  Spence  opposed  the  Motion. 

The  Vice-chancellor  refused  the  Motion ;  and  said 
that  the  Bankruptcy  of  the  Plaintiff  could  not  defeat 
the  Defendant's  right  to  the  Order :  but  that  it  might 
be  a  question  between  the  Bankrupt  and  his  Assignees 
whether  the  Estate  should  not  pay  the  Costs. 


flpth  June* 
s6th  July. 


i.^ 


Husband  and 
Wife. 
Specific     % 
Performance. 

This  Court 
will  decree 
specific  per- 
formance of  an 
Agreement  for 
Separation 
between  Hus- 
band and  Wife, 
although  the 
Agreement  was 
the  Wife  against 


ELWORTHY  v.  BIRD. 

•i 

1  HE  question  in  this  Cause  was,  whether  the  Court 
would  decree  a  specific  performance  of  an  Agreement 
for  a  Separation  between  a  Husband  and  Wife«  The 
Plaintiffs  were  the  Wife  and  her  Father  and  Brother. 

The  Bill  stated  that  the  Marriage  between  the  De- 
fendant and  the  Plaintiff,  his  wife,  took  place  in  i8ll ; 
that  they  continued  to  reside  together  for  some  time; 
that  the  Defendant,  without  any  provocation,  had  treated 
his  Wife  with  such  harshness  and  cruelty,  that,  in  tlie 

made  on  a  compromise  of  Indictments,  preferred  bj 
the  Husband  and  others,  for  Assaults  on  her. 


It  u  not  illegal  to  compromise  Indictments  for  a  Misdemeanor;   $e€U9f 
u  to  Indictments  for  Felony. 
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month  ot  July  1621,. she  was  compelled  to  leave  him« 
and  lemoyed  to  the  House  of  her  Father;  that  the  De» 
fendant,  upon  that  occasion,  agreed  to  allow  her  50/.  a     El  worth  t 
year  for  her  Maintenance,  and  gave  directions  to  his  Bird. 

Attorney  to  prepare  an  Agreement  in  writing  for  that 
purpose;  that  the  Attorney,  accordingly,  prepared  a  draft 
of  such  Agreement,  but  that  it  was  never  engrossed,  and 
the  Defendant  afterwards  refused  to  pay  the  Annuity, 
or  allow  his  Wife  any  Sum  for  her  support,  whereby  she 
was  reduced  to  great  distress ;  that,  in  February  1822, 
she  returned  to  her  Husband,  who  treated  her  with  in- 
creased cruelty,  confined  her  in  a  dark  and  unwholesome 
room,  and  not  only  beat  her  himself,  but  caused  his 
Workmen  and  Apprentices  to  beat  and  maltreat  her;  that, 
lay  the  interference  of  the  Plaintiffs,  (her  Father  and 
Brother,)  an  Order  was  obtained  from  a  Magistrate  for 
releasing  her  from  confinement,  and  the  Defendant  was 
"bound  over  to  keep  the  peace  towaids  her,  and  Indict- 
ments were  preferred  against  him  and  his  Workmen  and 
Jlpprentices  for  the  Assaults  committed  by  them  upon 
3ier;  that  the  Indictments  stood  for  trial  at  the  General 
Quarter  Sessions  in  July  1822;  that  the  Indictment 
^igainst  the  Defendant  was  first  tried,  and,  the  Case  being 
Hblly  proved  against  him,  he  was  found  Guilty;  that, 
^pon  the  verdict  being  returned,  the  Justices  expressed 
"their  opinion  that,  under  the  circumstances,  it  would  be 
*%e8t  that  the  Disputes  and  Differences  between  the  Par- 
"tf  68  should,  in  some  manner,  be  accommodated ;  that,  in 
^jcoBsequence  of  this  recommendation,  a  conversation 
"Vook  place,  between  the  Counsel  and  Attorney  of  the 
^^aintifis  and  the  Counsel  and  Attorney  of  the  Defend- 
»,  with  the  view  of  effecting  an  arrangement,  and,  in 
short  time,  with  the  authority  and  consent  of  the 
^Plaintiffs  and  the  Defendant,  they  came  to  an  Agreement, 
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^835.  which  was  reduced  into  writing  and  signed  by  the 

,.  Coonsd  on  each  side,  on  behalf  of  their  Clients,  and 
Elwortht 


Biao. 


was  as  follows : — 

Rex  against  William  Bird. 


*4 


''  Upon  a  verdict  of  Guilty  in  this  Case,  a  nominal  Fine 
was,  by  consent  of  the  Prosecutrix,  imposed  on  the  De- 
fendant, 1822,  July  18th,  it  being  agreed  that  a  Deed  of 
Separation  shall  be  executed  by  Mr.  and  Mrs.  Bird  and 
Thomas  Elwarthy,  the  Father  of  Mrs.  Bird,  and  William 
Elworthy,  her  Brother,  who  shall  be  Trustees  on  her  be- 
half, by  which  50/.  a  year,  for  her  life,  payable  quarteriy 
by  said  Mr.  Bird,  shall  be  sufficiendy  secured  tx>  Mxs. 
Bird,  to  commence  1st  day  of  January  1821,  the  ArrearB 
of  which  to  be  paid  by  the  said  Mr.  Bird,  and  also 
Covenants  from  ITumuis  Elworthy,  the  Father  of  Mrs. 
Bird,  and  William  Elworthy,  the  Brother,  to  indemnify 
the  said  William  Bird  against  the  Debts  of  Mrs.  jB^ 
and  that  Mr.  Bird  shall  not  be  molested  by  her.  AO 
Actions  and  Indictments  which  have  been  brought  and 
preferred,  and  which  are  still  pending  for  any  matter  or 
thing  done  or  said  by  Mr.  and  Mrs.  Bird,  or  either  of 
them,  or  by  their  respective  Relations  and  Servants^ 
or  any  or  either  of  them,  relating  to  or  connected 
the  conduct  either  of  Mr.  or  Mrs.  Bird,  and  all 
now  pending  against  any  other  Person  for  criminal  Con- 
versation with  Mrs.  Bird,  shall^be  discontinued :  and 
that  no  further  Actions  shall  be  brought,  or  Proceedings 
had,  for  or  on  account  of  any  thiijig  done  or  said  to  or  by 
the  said  Mr.  and  Mrs.  Bird,  or  their  respective  Families 
or  Servants,  up  to  and  including  the  date  of  this  Agree- 
ment." 

The  Bill  then  stated  that  the  substance  of  this  Agrse- 
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flMnt  was  communicated  to  the  Justices,  who  approved  1895. 

of  it,  and,  in  consequence,  sentenced  the  Defendant  to     " 
pay  a  fine  of  one  Shilling  only,  and  ordered  the  trials  of     Elwoeth y 
the  oiher  Indictments  to  be  respited ;  that>  in  pursuance         Bird. 
of  the  Agreement,  the  Plaintiffs  discontinued  the  prose- 
cution of  the  other  Indictments,  and  the  Defendants  to 
them  had  in  consequence  been  acquitted;  that  the 
Plaintiffs  had,  in  all  other  respects,  performed  the  Agree- 
ment on  their  parts,  and  had  caused  a  draft  of  a  Deed 
to  be  prepared  pursuant  to  it ;  but  that  the  Defendant 
refused  to  perform  the  Agreement,  or  to  execute  a  proper 
Deed  for  securing  the  Annuity  of  50/.,  or  to  pay  the  Ar- 
fears  of  it,  although  the  Plaintiffs  had  offered,  upon  his 
executing  a  proper  Deed,  to  give  him  an  indemnity  against 
the  Debts  of  his  Wife,  pursuant  to  the  Agreement. 

The  Bill  charged  various  facts,  as  to  the  conduct  of 
tiie  Defendant,  tending  to  show  that  he  had  recognized 
tiie  Agreement,  and  that  it  was  duly  signed  on  his  be- 
Sialf ;  that  it  was  duly  obtained  from  him;  that  the  terms 
«>f  it  were,  in  all  respects,  fair  and  reasonable ;  that  the 
Lount  of  the  Annuity  bore  only  a  small  proportion  to 
amount  of  the  Defendant's  Property  and  Income ; 
^CJiat  the  Wife  would,  on  account  of  his  conduct,  have 
entitled  to  a  sentence  of  Divorce  or  Separation  from 
in  the  Ecclesiastical  Court,  but  that  she  had  not 
^Sommenced  any  such  proceedings  in  consequence  of  the 
..Agreement;  and  that  her  Father  and  Brother  had,  some 
*9ime  since,  commenced  Actions  at  Law  against  the  De- 
"dendant  for  non-performance  of  the  Agreement,  but  not 
"l>eii%  prepared  with  proper  Evidence  had  been  non- 
^mited. 

The  prayer  of  the  Bill  was,  for  the  specific  perform- 
ance of  the  Agreement  for  a  Separation ;  for  an  account 
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and  payment  to  the  Wife  of  the  arrears  of  th#  Allovr* 
ance  of  50  /.  a  year,  and  for  the  execution  of  a  proper 
Deed,  and  performance  of  all  other  necessary  acts  t# 
secure  the  future  payment  of  the  Allowance. 

The  Defendant  put  in  a  general  Demurrer,  for  want 
of  Equity. 

Mr.  Hart,  and  Mr.  Richards,  for  the  Demurrer : — 

lat.  The  general  doctrine  of  the  Court  is  not  to  depree 
the  specific  performance  of  Agreements  for  Separa- 
tion between  Husband  and  Wife.  In  the  Cases  where 
the  Court  has  given  effect  to  such  Agreements,  the 
Judges  have  uniformly  shown  themselves  anxious  to 
distinguish  those  particular  Cases  aa  exceptions  from 
the  general  rule.  St.  John  v.  St.  John  (a),  Warratt  v. 
Jacob  (fi),  Jee  v.  Thurlow  (c),  Legard  v.  Johnson  (d).  And 
in  all  the  Cases  in  which  any  sanction  has  been  given 
to  Deeds  of  Separation  between  Husband  and  Wife^ 
the  Instrument  has  been  under  Seal.  In  Binmngton  v. 
Wallis{e),  the  distinction  between  the  effect  of  an  Ibstm* 
tnent  under  Seal,  and  a  mero  executory  Agreement  not 
under  Seal,  was  noticed.  Durant  v.  Titely  (/),  and 
Matthews  v.  L.  (g),  are  Cases  in  which  the  Court  rofosed 
to  act  upon  Agreements  for  Separation. 

52d.  This  Agreement  was  made  for  compounding  and 
suppressing  Indictments,  and  therefore  cannot  be 
sanctioned.  It  is  contrary  to  the  poUcy  of  the  Law  to 
give  effect  to  an  Agreement  made  for  such  a  purpose. 
Johnson  r.  Ogilby  (A),  There  can  be  r)s>  mutuality  in 
an  Agreement  made  upon  such  a  consi  mention ;  for  if, 

(fl)  11  Vez.  537.  (b)  3  Meriv.  256.  (c)  2  Barn.  &  Cress.  547. 
(tf)  3  Vez.  353.  (<r)  4  9arn.  &  Aid.  650.  Cf)  7  Price,  577. 
(g)  1  Madd.  558.    (A)  3  P.  W.  279. 
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notwithstanding  the  Agreement,  the  Indictments  were 
afterwards  prosecuted,  it  would  be  impossible  to  restrain 
the  proceedings ;  Lord  Montague  v.  Dudman  (i),  Mayor 
of  York  V.  Pilkington  {k);  and  it  would  remain  en- 
tirely in  the  discretion  of  the  Attomey-General  whether 
he  would  grant  a  nolle  prosequi ;  Jones  y.  Clay  (?)•  In 
Blackstone's  Commentaries  (jn),  it  is  said  that  the  prac- 
tice of  allowing  Parties  to  compromise  Indictments 
for  Felonies  is  a  dangerous  practice,  and  ought  never 
to  be  allowed  in  local  or  inferior  Jurisdictions,  such  as 
the  Quarter  Sessions.  Collins  ▼.  Blantem  (n),  Edge^ 
comber.  Rodd{p), 

Mr,  Heald,  and  Mr.  Jacob,  for  the  Bill : — 

1st.  It  is  quite  established  that  the  Court  will  decree 
the  specific  performance  of  Agreements  for  Separation 
between  Husband  and  Wife.  In  Worrall  v.  Jacob, 
which  has  been  cited  on  the  other  side,  the  Master  of 
the  Rolls  treated  it  as  quite  settled  that  the  Court  would 
enforce  such  Agreements.  In  Fletcher  v.  Fletcher  (p) 
the  same  doctrine  is  laid  down.  But  the  present  Case 
is  much  stronger,  because  it  is  one  where  the  Hus- 
band and  Wife  are  already  in  a  state  of  actual  Sepa« 
ration,  and  were  separated  at  the  time  when  the 
Agreement  was  made.  It  makes  no  difference  whether 
the  Instrument  which  contains  the  Agreement  be  under 
Seal  or  not.  In  Angier  v.  Angier  (g),  it  does  not  appear 
that  the  Agreement  was  under  Seal,  and  it  would  seem 
from  some  expressions  in  the  Report  that  it  was  not 
under  Seal.  Seeling  t.  Crawley  (r)  was  also  a  Case 
Where  there  were  mere  Articles  of  Agreement.    Freeman 

(f)  9  Vcz.  396.    (k)  2  Atk.  goa.    (/)  1  Bos.  Sc  Pull.  191. 
(m)  4th  Vol.  363.     (n)  2  Wils.  347.     (0)  5  East,  294. 
(p)  9  Cox,  99.     (9)  Pre.  Cha.  496.    (r)  2  Vera.  385. 
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V.  More  {s)  is  also  a  strong  Case.  -  In  Head  x.  Head  (f\ 
where  Lord  Hardwicke  treated  it  as  the  usual  practice 
El  WORTHY     Qf  ijjg  Court  to  enforce  Agreements  of  this  kind,  it  is 
Bird.  material  to  observe  that  the  way  in  which  that  Case 

was  argued  on  behalf  of  the  Husband,  was,  that  it  was 
an  Agreement  only  for  Separation  during  pleasure,  and 
therefore  that  the  Court  could  not  estabUsh  it  against 
the  Husband,  and  that  Lord  Hardwicke's  Judgment 
proceeded  upon  that  view  of  the  Case.  Yeo  v.  Yeo{u) 
is  a  strong  instance  of  the  countenance  given  by  this 
Court  to  Suits  for  the  performance  of  Articles  of  Sepa-^ 
ration.  Lambert  v.  Lambert  (v)  is  also  a  strong  autho- 
rity. In  Bateman  v.  Ross  {w)  one  of  the  objecti<Mi8 
was,  that  the  Agreement  was  between  Husband  and 
Wife,  and  therefore  nudum  pactum ;  but  Lord  Redesdale 
and  Lord  Eldon  both  seemed  to  entertain  no  doubt  on 
that  question,  and  affirmed  the  Judgment.  And  in 
Tovey  v.  Lindsay  (x),  a  Separation  by  Deed  was  held^ 
by  the  House  of  Lords,  to  have  the  effect  of  changing 
the  Domicil  of  the  Wife.  In  Cooke  v.  fViggins  (y),  the 
Trustees  under  a  Bond  for  separate  Maintenance^ 
declining  to  sue  the  Husband,  this  Court  made  a  De* 
cree  for  the  Payment  In  Worrall  v.  Jacob,  unless  Sir 
Wm.  Grant  had  felt  satisfied  that  there  was  a  sufficient 
consideration,  he  would  not  have  decreed  a  specific 
Performance ;  for  it  is  settled  that  the  Court  wil(  not 
decree  specific  performance  of  a  mere  voluntary  Agree- 
ment ;  Sutton  V.  Chetwynd  (z).  In  Scholey  v.  Good* 
man  (a),  no  objection  [was  taken  as  to  want  of  suffi* 
cient  consideration.  In  the  present  Case  there  is  a 
better  consideration  to  support  the  Agreement  than  is 

{$)  1  Bro. P. C.  937.    (0  3  Atk.  295. 547.    (tt)9 Dick. 498; 
(r)  2  Bro.  P.  C.  18.    (w)  1  Dow.  335.    (jr)  1  Dow.  131. 
{y)  10  Vijg.  191.    {%)  3  Meriv.  349.    (o)  1  Bing,  349. 
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to  be  found  in  most  cases  of  this  description ;  for  it  ap- 
pears tliat  the  Defendant  has  used  his  Wife  in  such  a 
W2LJ  as  to  subject  him  to  Indictments,  and  to  proceed- 
ings in  the  Ecclesiastical  Court  for  Alimony.  In  Hobbs  Bird. 
r.  Hull  (fi),  that  was  held  to  be  a  sufficient  consideration 
to  support  the  Allowance  for  separate  Maintenance 
against  the  Husband's  Creditors ;  and  the  same  thing 
was  decided  in  Nunn  v.  Wilsmore  (c).  GtUh  v.  Guth  (ji) 
IB  a  Case  in  which  specific  performance  of  such  an 
Agreement  was  decreed,  although  the  Husband,  by  his 
Answer,  offered  to  receive  back  his  Wife. 

.  td«  It  is  no  objection  to  the  performance  of  this 
Agreement  that  part  of  tlie  consideration  was  compound- 
ing the  Indictments,  which  were  for  a  mere  priyate  Mis- 
demeanor. It  would  have  been  different  if  it  had  been 
cooaipounding  a  Prosecution  for  Felony ;  or  even  for  a 
public  Misdemeanor.  Not  to  prosecute  a  Felony  is  mis- 
pxiaion  of  Felony,  but  the  Law  makes  a  distinction  be- 
tween public  and  private  Misdemeanors,  by  allowing  the 
latter  to  be  compromised  after  Verdict  and  before  Sen- 
tence. Many  of  the  Rules  applied  to  civil  Proceedings 
are  applicable  to  Indictments  for  private  Misdemeanors. 
Beeky  y.  Wingfield  (e)  is  an  authority  to  show  that  a 
Sum  agreed  to  be  paid  as  a  compromise  for  a  private  Mis- 
demeanor, where  the  Compromise  was  made  with  the 
sanction  of  the  Tribunal  before  which  the  Prosecution 
was  instituted,  may  be  recovered  in  an  Action  at  Law. 
JBer  y.  lidding  (/),  Mayor  of  York  v.  Pilkington  (g). 
In  Edgecombe  v.  Rodd  {h),  Mr.  Justice  Le  Blanc 
takes  the  distinction  expressly  between  a  public  and  a 

(»)  1  Cox,  445.    (c)  8  T.  B.  531.    (<0  3  Bro.  C.  C.  614. 
(e)  11  East,  46.    (/)  a  Burr.  719.    <^)  a  Atk.  301. 
(A)  5  East,  a94. 
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1825.  private  Misdemeanor.    In  Roy  r.  Duke  of  Beaufort  (t), 

""        '     a  Bond  was  given  by  a  Party  under  Prosecution  for  ah 

Elworthy     offence  against  the  Game  Laws,  and  although  the  Bond 

Bird.  ^>s  relieved  against,  on  the  ground  of  Oppression,  it 
would  seein,  froni  what  is  said  by  Lord  Hardioicke,  that 
it  wits  considered  as  no  objection  to  the  Bondthiitit 
wad  given  in  consideration  of  stopping  the  ProsecutioiC 
In  Elworthy  v.  Bird  (ft),  where  this  same  Cas6  was 
before  the  Court  of  Exchequer,  on  an  Action  of  Assump- 
sit on  the  Agreement,  the  Plaintiffs  were  nonsuited 
merely  because  the  Agreement  was  not  proved;  tM 
Baron  Hullock,  so  far  from  treating  such  an  Agreem^it 
asr  illegal,  pointed 'out  the  proper  course  of  proceeifin^ 
to  make  it  availabK;  In  Johnson  v.  Ogilby,  which  Utt 
bieea  cited  on' the  oth^r  side,  Mr.  Peere  ffilKamr  tocflc 
thb  distinction  between  the  compromise  of  a  Felony 
and  of  a  private  Misdemeanor;  and  the  Court  seemi^  to 
have  adopts  it,  as  the  Bill  was  dismissed.  FaXioiM 
V.  Taylor  (/)  is  a  Cariel  in  whicih  it  was  held'  thfttf^'a 
Solid;  giteti  ia  considetatf on  of  reftaining  from  a  Fh^ 
seCfutioti'fot  a  public  Nuisance,  wd^  held  good' in'  LaWl 
StM  y.  Close  (m).  Tfie  Agr6emeht  in  thb  prestet 
0^6  weld  made  stibj^cft  to  the  approbation  of  the  GbtUf 
in  which  the  Indictments  wer6  pendiil^.  That  Cfcliiitt 
wdd  itsetf  a  Party' t6'  the  Agreement:  All  thB'othfef 
lAdictinentiii  were  before  that'Court,  which  was  oMiti* 
8S£tLt  of  all  the  circtcmstailc^es  of  the  Case,  and  thMf^Vf 
those  other  Indictments  should  not  be  ptosecuted. 

Dfage  V.  Ibb&ion  (ti)  is  a  Case  in  which  it  wali 
decided  that  a  Note  given  for  the  compromise  of  a  Mis* 

(•)  3  Atk.  190.     (*)  13  Price,  228.     (0  7  T.  R.  475. 
(m)  16  East,  193.     (»)  2  Espiaasse,  643. 
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demeftiMMr  maty  be  recovered  at  Law ;  and  Ixml  Kenjftm  1895. 

tlwre-  alluded'  to  the  distinction  between  the  compromifle     '       "^^        ' 
of'  Felonies  »id  private  Misdemeanors,  as  established  by     Elwortht 
I&oid  Talbot  iff  Johnatm  v.  Ogilby»    InKyddon  Awards;         Bii^ 
9d  editk  66;  a  Case  is'  mentioned-  in  which  there  were 
•everri  Indiehfients  fbrConspiracytoid  Perjury,'  andaft^ 
tbe'^al'of  the  first  Ittdietmenf  Lord  ICefiyoii  directed 
^n'ArbitratioRi    If  that  wasright in'a Gase of  P^ufjri 
surely  the  Justices  must  have  been  right  ifl'dtrecting^ 
^e  GcxnpTomise  in  the  present  Case.  In  Baker  v.  Toums^ 
Aend  (o),  it  was  decided,  expressly,  that  it  was  legal  to 
xefer  to  Arbitifttioft'  IndiotaMiita  for  AsMwdts.    Indeed, 
it  would  be  very  difficult  to  hold  that  compounding  As- 
saults was   illegal,   a8«nothinf(,is  more  common  than 
^where  a  Party  was  brought  before  a  Magistrate,  for  him 
"to  xeeoounrad  a  Compiomiaak 

The  ViCE-CHANCELLOR  : — 

In  support  of  this  Demurrer  two  grounds  have  befell 
"taken: — First,  that  this  Court  will  not  carry  into' execu- 
tion Articles  of  Separation  between  Husband  and  Wife: 
secondly,  that  the  Agreement  sought  to  be  executed  is 
illegal,  because  it  provides  that  a  nominal  Fine  only 
sfaldl  be  imposed  upon  the  Husband,  who  had'been  con- 
victed, upon  an  Indictment,  for  an  Assault'  upofi  the 
Wife,  and  because  it  provides  also  that  Indictments, 
which  had  been  found  against  the  Wbrluilen  and  Ap- 
prentices or  the  Husband  for  Assaults  upon  ibe  Wife, 
should  be  discontinued. 

As  to  the  first  ground,  inasnmch  as  these  Articles 
contain  an  engagement,  on  the  part  of  the  Father  and 
the  Brother  of  the  Wife,  to  indemnify  the  Husband  fif^m 
the  Debts  of  the  Wife  in  consideration  of  the  Husband's 

(0)  7  Taunt.  4i3. 
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Stipulation  to  pay  the  Wife  an  allowance  of  50  2.  a  year 
for  her  Life,  there  can  be  no  question  that  this  Court 
will  enforce  that  Stipulation  ag^ainst  the  Husband.  And, 
as  to  the  second  ground,  all  the  Authorities  concur  that 
the  Policy  of  the  Law  does  permit  the  compromise  of 
Indictments  for  Assaults,  and  such  Compromises  are 
frequently  recommended  and  approved  by  the  Court, 
and  the  Bill  alleges  that  such  was  the  fact  in  the  pre- 
sent instance. 

Demurrer  overruled. 


wm 


tQth  July. 

^ y ' 

Practice, 
Injunction* 

Although  an 
InjuDCtion  is 
not  applied  for 
upon  an  orifi;inal 
Bill,  yet,  if  the 
BiU  is  after- 
wards amended, 
an  Injunction 
will  be  granted, 
as  of  course, 
upon  the  De- 
£^dant  taking 
an  Order  for 
time  to  answer 
the  amended 
Bill 


STATHAM  V.  HUGHES. 

1  HE  Bill  prayed  for  an  Injunction  to  stay  proceedings 
at  Law ;  but  no  Injunction  was  obtained,  or  even  applied 
for.  After  the  Answer  was  put  in,  the  Bill  was  amended. 
The  Defendant  then  took  an  Order  for  time  to  answer 
the  amended  Bill ;  upon  which  the  Plaintiff  obtained  an 
Order  for  the  common  Injunction. 

The  Defendant  now  moved  to  discharge  that  Order, 
for  irregularity. 

The  Vice-Chancellor  directed  the  Motion  to  stand  over^ 
in  order  that  the  Practice  might  be  inquired  into ;  and 
ultimately  refused  the  Motion. 

Mr.  Koe  appeared  in  support  of  the  Motion. 


Mr.  Spence  opposed  it. 
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TANIERE  V.  PEARKES.  1895. 

30th  jfuly. 

HE  question  in  this  Case  was  as  to  the  construction  jfrm^ 

rf  the  Mowing  Clause  in  a  French  WiU :—  Caiutructian. 

Legacy  of 
'^  Je  donne  ce  l^gs  h  ma  soeur  Francoise,  Spouse  de  600  L  to  /.,  and 

Monsieur  Taniere  de  Feu,  habitant  k  Camarade,  de-  J^^^  DauiA^ 
partement  de  Larridge,  la  somme  de  six  cents  livres  ten  in  equid 
tterlings,  une  fois  pay^e  k  son  deces  h  ses  deux  filles,  ^^^^^^*^^ 
qui  leur  sera  partag^e  par  deux  ^gales  portions :  leur  ^^j^  Children ; 
6poux  ne  pourront  en  jouir  qu'autant  que  son  Spouse  one  of  the 
eonsentira;  k  leur  deces  i  leurs  enfans."  St^gSl 

without  Chil- 
One  of  the  Daughters  of  the  Testatrix's  sister  Fran-  J^^jjljln*^ 
coise  died  without  Children,  and  the  question  was,  whe-  |]ie  other 
ihcr  the  Children  of  the  other  Daughter  took  the  whole  Daughter  did 
600 1  between  them.  °^ ^^  ^  ^^ 

but  only  their 
Mr.  Treslave,  for  the  Children,  cited  Makolm  y.  Afar-  Mother  •  Share. 
tin  (a).    Doe  t.  Abey  (b). 

The  Vice-Chancellob  : — 

The  Case  of  Malcolm  y.  Martin  has  no  application 
here.  There  the  Grand-children  took  nothing  till  all  the 
Children  were  dead.  Here  the  Children  of  each  Daughter 
must  plainly  take  their  Mother's  Share  upon  her  death ; 
and  there  are  no  words  which  can  carry  one  Daughter's 
Share  either  to  the  suryiying  Daughter  or  her  Children. 

(a)  3  Bro.  C.  C.  50.  (&)  1  M.  4  S.  428. 
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i8a5. 
13th  July, 
sd  August. 

Charity* 
JurisduSum* 

Where  a  Tt§- 
tator  nraea 
aum  of 

Stock  to  Trus^ 
teiM»andihow8a 
clear  Intention 
to  dispose  of  the 
whole  of  the 
Ditidends  fbr 
the  benefit  of 
charitable  Insti- 
tutigivk  9nd 
4oe8y  in  fiEicty 

SeciQraome  of 
em,  and  the 
▼earl]^  Sums  to 
be  paid  to 
them,  but  leaves 
Blfuiki  for  the 
Names  of  others 
and  forthe  Sums 
to  be  paid  to 
them;   the 
Court  will  refer 
it  to  the  Master 
to  approve  of  a 
Scheme  for  the 
application  of 
the  remaining 
Dividends. 


PIESCHEL 1?.  PARIS. 

XmS  was  a  Suit  for  the  adminiatcation  of  the  Tmats 
of  the  Will  of  JtfgusdM  Godfrey  PieseheL 

By  his  Will,  dated  the  2j6th  of  October  iSfto,  after 
giving  several  pecuniaiy  Legacies  to  a  large  amount^  h^ 
bequeathed  to  the  President,  Treasurer  and  Governors 
of  CShnst's  Hospital,  the  sum  of  1,000 /«,  upon  conditioa 
that  they,  and  their  Successors  for  the  tijoae  beixig»for  ever 
should  distribute  aod  pay  the  various  a,Qiiual  Sums  after 
directed  by  him  to  be  paid  to  the  various  charitable  and 
other  Establishments  in  England  after  specified ;  and,  in 
ordjer  to  provide  a  Fund  adequate  to  those  purposes,,  he 
gave  to  the  President,  Treasurer  and  Governors  of 
Christ's  Hospital,  30,000/.  Stock,  then  bearing  m 
Interest  of  4/.  per  cent,  per  ann.  in  the  London  Dock 
Company,  commonly  called  London  Dock  Stock,  upon 
trust,  from  tjume  to  tiaie  fbr  ever  thereafter,  to  receive 
and  take  the  Interest^  Dividends  and  annual  Proceeds 
of  the  said  London  Dock  Stock,  and  pay  and  apply  the 
same  in  manner  and  for  the  puiposes  thereijnafter  >men- 
tiojied,  that  is  to  say,  to  pay,  yearly  and  every  year,  for 
ever  thforeafter,  the  ^u^i  of  100  /.,  part  of  the  Iiitereat; 
Dixidends  and  annu^  Proceeds,  to  the  Treasurer  fbt 
the  tune  being  of  the  London  llo^ital^  to.be,  from  time 
to  time,  applied  and  dispQsed  of  for  the  benefit  of  the 
samQ  Ho^ital. 

The  Will  theA  contained  similar  bequests  of  the 
yearly  Sums  after  mentioned  to  the  following  Charities :-« 
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£.  100,  yearly,  to  the  Asylum  for  the  Deaf  and 
Dumb;  looL  yearly,  to  the  Schpcft  for  the  Indigent 
Blind;  loo/,  yearly, to  the  Middlesex  Hospital;  50/. 
yearly,  to  the  Hospital  for  Lying-in  Women ;  50  /.  yearly, 
to  the  Society  for  relief  of  Prisoners  for  small  Debts ; 
50/.  yearly,  to  the  Society  for  the  relief  of  Foreigners 
in  Distress;  50/.  yearly,  to  the  City  Orphan  School; 
100/.  yearly,  to  the  London  Orphan  School ;  50/.  yearly, 
to  the  St.  George's  Hanover-Squaie  Chanty  School. 


PiSSCHUi 

Par^ 


The  Will  then  proceeded  in  the^e  .words  :-^^'  And  do 
smd  shall,  yearly  and  every  year  for  ever  hereafter,  pay 
the  sum  of  ,  other  pjurt  of  the  said  Inter^t, 

Dividends  and  annual  Proceeds,  to  the  Treasurer  for  tl)e 
time  being  of  ,  .to  be  by  him,  from  time  to  time, 

applied  and  disposed  of  for  the  i^ole  use  and  benefit  of 
that  Charity ;  i^id  do  and  shall,  yearly  and  every  year 
for  ever  hereafter,  pay  the  sum  of  .,  other  part 

of  the  said  Interest,  Dividends  and  apnual  Proceeds,  ^ 
the  Treasurer  for  the  time  being  of  ,  to  be  by 

him,  from  time  to  time,  applied  and  disposed  of  for  the 
sole  use  and  benefit  of  that  Charity ;  and  do  and  shall, 
yearly  and  every  year  for  ever  hereafter,  pay  the  ^uffi 
of  ,  other  part  pf  the  paid  Interest,  Dividends 

and  annual  Proceeds,  to  the  Treasurer  for  the  time 
being  of  ,  to  be  by  him,  from  tu^e  to  tim^ 

applied  and  disposed  of  for  the  sole  use  and  benefit 
of  that  Charity ;  and  do  and  shall  yearly,  and  every  year 
for  ever  hereafter,  pay  ^the  sum  of  ,  other  part 

of  the  said  Ii^terest,  Dividends  a|id  anmial  Proceeds,  to 
the  Treasurer  for  the  time  being  of  tp  be  b|^ 

him,  from  time  to  time,  applied  apd  disposed  of  for  th^ 
sole  use  and  benefit  of  that  Charity ;  and  do  a^4  bM^ 
yearly  and  every  year  for  ever  hereafter,  pay  the  w^^  of 
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200/.,  being  the  residue  of  the  said  Interest^  Dividends 
and  annual  Proceeds,  to  the  Earl  of  Chichester,  or  to  the 
Person  or  Persons  who  shall  or  may,  for  the  time  beings 
be  Earl  of  Chichester**  The  Testator  then  directed  tbe 
Earl  of  Chichester,  for  the  time  being,  to  apply  \o6L 
yearly,  part  of  such  yearly  sum  of  200/.,  for  the  poor 
Inhabitants  of  Brighton,  and  the  remaining  100/.  for 
the  sole  benefit  of  the  Brighton  Infirmary,  and  thea 
expressed  himself  as  follows :  ''  And  I  do  hereby  direct 
that  the  several  yearly  sums  of  100/.,  100/.,  100  2^ 
100/.,  50/.,  50/.,  so/.,  50/.,  100/.,  50/.,  so  hereinbefore 
directed  to  be  paid,  applied  and  disposed  of  for  the 
benefit  of  the  said  several  Charities,  respectively,  as 
aforesaid,  shall,  respectively,  be  annually  paid  to  the 
respective  Treasurers  for  the  tiitie  being  of  such  Chari- 
ties, respectively,  at  the  respective  usual  Anniversary 
Dinners  of  the  same  Charities  respectively,  and  at  which 
Anniversary  Dinners  respectively,  or  some  of  theiDy 
William  Frederick  Duke  of  Gloucester  and  Edinburgh 
has  usually  presided.  But  in  case,  in  any  year  or  yeais^ 
there  shall  be  no  Anniversary  Dinner  or  Dinners  of  all 
or  any,  one  or  more  of  the  said  several  Charities  respeo- 
tively,  then  and  in  such  case  the  annual  Sum  or  Sums 
hereinbefore  directed  to  be  paid,  applied  and  disposed  of 
for  the  benefit  of  such  of  the  said  Charities,  whereof 
there  shall  be  no  such  Anniversary  Dinner  or  Dinners 
respectively,  shall  be  paid  to  the  Treasurer  or  respective 
Treasurers  thereof,  respectively,  at  the  period  or  time  of 
the  year,  or  respective  periods  or  times  of  the  year, 
when  the  general  annual  Collection  or  Collections  for 
the  same  Charity  or  Charities,  respectively,  shall  take 
place ;  the  first  annual  payment  of  such  annual  sums  of 
loo/.,  ioo/.f  loo/.f  loo/.,  50/.,  50/.^  50/.,  50/./ 100 /•» 
50/v  to  begin  to  be  made  at  thp  several  and  respective 
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Anniversary  Dinners^  or  at  the  respective  times  of  the 
several  and  respective  general  Anniversary  Collections^ 
as  the  case  may  be,  which  shall  first  and  next  happen  Pmschil 
after  my  decease  respectively.  And  I  hereby  further  P^ru. 
declare  my  Will  to  he,  that^  in  case  the  Dividends,  In- 
terest and  annual  Proceeds  of  the  said  London  Dock 
Stock,  hereinbefore  given  and  bequeathed  to  the  said 
President,  Treasurer  and  Grovemors  for  the  time  being  of 
Christ's  Hospital  aforesaid,  upon  the  trusts  aforesaid, 
shall,  at  any  time  or  times,  be  more  than  sufficient  to  pay 
the  said  several  sums  of  lOo/.,  loo/.,  loo/.,  loo/.,  50/., 
50/*,  50/.  50/.,  100/.,  50/., 

amounting  together  to  the  annual  sum  of  i,ooo/.#  then, 
and  in  such  case,  the  surplus  of  such  Interest,  Dividends 
and  annual  Proceeds  shall,  from  time  to  time,  be  di- 
vided into  two  equal  Moieties,  and  one  Moiety  thereof 
shall  be  paid  to  or  retained  by  the  President,  Treasurer 
and  Oovemors  for  the  time  being  of  Christ's  Hospital 
aforesaid,  for  the  benefit  of  the  same  Institution,  never- 
theless subject  to  such  and  the  like  Conditions  as  are 
hereinbefore  contained  with  respect  to  the  said  sum  of 
l/XX>/«  hereinbefore  bequeathed  to  the  said  President, 
Treasurer  and  Governors  of  Christ's  Hospital  aforesaid, 
and  the  other  moiety  of  such  Surplus  shall  be  paid  to  the 
Treasurer  for  the  time  being  of  Hetherington's  Charity 
for  the  BUnd,  under  the  management  of  Christ's  Hos- 
pital aforesaid." 

After  some  other  Bequests,  the  Testator  gave  the  re- 
sidue of  his  Estate  and  Effects  unto  his  Nephews  and 
Nieces  living  and  bom  at  his  decease,  share  and  share 
alike,  as  tenants  in  common,  for  their  own  absolute  use 
%Dd  benefit. 

The  Testator,  by  a  Codicil,  dated  in  April  1821,  after 
Vol.  II.  D  D 
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-    », 


\r 


..recitiag  the  bequest  of  30^000/.  Stock  of  the  London 
..  Dook  Company,  and  that  doubts  plight  be  entertained 

'wheth^he  could,  consistently  with  the  provisions  of  the 
.  Mortmain  Laws,  legally  and  effectually  bequeath  Lpn/don 

Dogk  Stock  upon  the  trusts  in  his  Will  expressed  con- 

ceming  such  Stock,  reyoke^  the  Qift  and  Bequ^sts^  in 
.  his  Will  made,  tp.the  President,  Treasurer  and  Governors 

of  Christ's  Hospital  aforesaid,  of  the  said  30,000/.  I^- 
,  don  Dock.  Stock*  and,  in  lieu  thereof,  ga.y^  to  them 
,40,000/.  Three  per  C^ent.  Consolidate4  Bank  Annui^es, 

upon  the  same  trusts,  and  ipr  the  sa^e  purposes  aB;if  ere 

in  his  Will  expressed  concerning  the  London  Dock  Stock. 


t . 


i* 


^\    '. 


L'l  tHih 


,       The  Bill  W93  filecji  by  spme  of  the.  residuary  Legatees, 

.who  insisted, that,  with  regard  to. thp  ^Q,.Qop/.  T^ree^  ner 

Centr  Stotck  bequeathed,  by  the  WiU  and  CpdicU  to  the 

President,  Tr/sasurer  and  Governors  ofQhrisfs  Hoj^pi- 

tal,  such  Bequest  was  only  good  ip  respect  of  puch 

•  r  Charities  as  were  specifically  namjed  and  goin^cl  oat 

by  .tl>e  Testator  as  the  objects  of  his  Bounty,;  aad^l^at, 

in  regard  to  all  such  other  p^rts  of  tj^e  40,000^.  I^ree 

.  per  Cent.  Stock,  in  r^pept  of  which  Blanl^s  were  left 

...by  the. Testator  in  ,his  said  Will  .for.  the  Naples  of  .the 

. .  other.  Charities  pdiich  werQ  to  be  entjtl^,  or  the  Sums 

..,  to  whicb  tl^ey  werajp  be  entitled,  ,tjhe  s^e .were  TOid 

for  uncertainty;  and  that  so  much  of  t^e  s^d. 40^,000/!. 

Three  per  Cent.  Stock,  as  was  not  well  liequeathal  by 

'..i  the  .WiUji&U. into  and  consAitujted.a.p.art  of  the  general 

residuary  Personal  Estate  of  the  Testator. 


.'ill.. 


.Js.  : 


.'       4«W.«.i      M« 


-"-  The  Governors  of  Christ's  Hospital,  by  their  .Answer, 
claimed  an  Interest  in  so  much  of  the  40,000^  Three  per 

.. ,  Cent.i§^qc)^  ai^d  tl^§,i;niterf  .^t  pr  pividenj^thereg^|w  was 
not  specifically  bequeathed  by  the  Will,  and  in  respect- 
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of  which  Blanks  were  left  in  the  Will;  and  insisted  that, 
as  such  Governors,  they  were  alone  entitled  to  apply 
and  distribute  such  parts  of  the  40,000/.  Three  per 
Cent.  Stock,  or  of  the  Interest  and  Dividends  thereof, 
in  respect  of  which  such  Blanks  were  left,  either  for  the 
benefit  of  Christ's  Hospital,  or  to  such  other  charitaUe 
purposes  as  they  might  think  proper,  and  that  the  dame 
did  not  pass  to,  and  form  a  part  of,  the  general  Personal 
Estate  of  the  Testator. 

Mr,  Heald,  and  Mr.  Phillimore,  for  the  Plaintiffs: — 

This  cannot  be  held  to  be  a  Gift  for  charitable  purposes, 
generally;  because  not  only  the  mode  of  Application  is 
left  imcertain,  but  the  very  Sum  which  is  to  be  the  sub- 
stance, of  the  Gift  is  undefined.  Milh  v.  Farmer  (a). 
The  Court  has  certainly  held  that,  where  a  Testator 
gives  a  Legacy  to  a  Charity,  to  be  named  in  a  Codicil 
to  his  Will,  although  no  Codicil  is  made,  it  is  a  good 
Gift  for  general  charitable  purposes,  to  be  effectuated 
under  the  direction  of  the  Court«  But,  in  all  these  Cases, 
the  precise  amount  of  the  Gift  is  specified  by  the  Tes- 
tator. Where  the  Amount  is  not  specified,  as  in  this 
Case,  there  is  so  much  uncertainty  that  the  Court  can- 
Bot  act. 

.    Mr.  Turner,  for  some  of  the  residuary  Legatees,  who 
were  Defendants : — 

The  Cases  have  certainly  gone  a  great  length  in  ef- 
fectuating a  general  intention  to  give  for  a  charitable 
purpose.  But  if  the  Court  can  collect  that  it  was  not 
the  intention  to  dispose  of  the  Legacy  at  all,  unless  for 
some  particular  Charity,  there  is  great  difficulty  in  hold- 
.  ing  thfit  there  is  any  Gift  at  all  for  any  charitable  pur- 
pose. 

(«)  1  Mcr.  55. 
o  D  2 
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Mr.  Domett,  for  the  Governors  of  Christ's  Hospital  ^-^ 

It  is  plain^  as  the  Blanks  were  not  fiUed  up,  and  as 
there  is  a  general  Gift  to  a  Charity,  that  the  Testator 
meant,  if  he  did  not  fill  up  the  Blanks,  that  the  whole 
should  go  to  Christ's  Hospital.  In  Moggridge  r.  Thack- 
weU{b)f  the  Lord  Chancellor  laid  down  the  principle 
that,  where  there  is  a  general  indefinite  purpose,  not  fix- 
ing itself  upon  any  object,  as  this  in  a  degree  does^  the 
Disposition  is  in  the  King  by  sign  manual :  but  where 
the  execution  is  to  be  by  a  Trustee,  with  general  or  some 
objects  pointed  out,  there  the  Court  will  take  the  Ad- 
ministration of  the  Trust.  On  the  authority  of  that  Case, 
the  execution  of  the  charitable  Trust  is  here,  by  the  WHI, 
vested  in  the  Governors  of  Christ's  Hospital,  who  would 
be  entitled  to  lay  before  this  Court  a  Scheme  for  the 
Administration  of  the  Charity.  Baylis  y.  The  Attomejf^ 
General  (c),  and  Wheeler  y.  Sheer  (d),  are  to  the 
effect. 


Mr.  Wray,  for  the  Attomey^Gentrai: — 

This  is  a  stronger  Case  than  Mills  v.  Farmer;  for,  in 
that  Case,  and  in  a  Case  in  2  Freeman,  262,  Ca.  330,  b. 
there  cited,  the  Court  proceeded  upon  a  mere  general 
indication  to  give  to  a  Charity.  In  that  Case  the  dis- 
position of  the  Fund  was  left  to  the  Crown,  and  the  same 
course  should  be  pursued  here. 

The  Vice-Chancellor  : — 

The  Testator  gives,  to  the  President,  Treasurer  and 
Governors  of  Christ's  Hospital,  a  Legacy  of  1,000/., 
upon  condition  that  they,  and  their  Successors  for  ever. 


iff)  7  Ves.  86.        (c)  s  Atk.  339.        (</)  Mos.  288. 
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do  distribute  and  pay  the  various  annual  Sums  next  in 
his  Will  directed  to  be  paid,  to  the  various  charitable 
and  other  Establishments  thereinafter  mentioned ;  and, 
for  that  purpose,  he  gives,  to  the  President,  Treasurer 
and  (Governors  of  the  Hospital,  30,000/.  Stock,  bearii^ 
an  Interest  of  four  per  Cent.,  in  the  London  Dock  Com- 
pany,  commonly  called  London  Dock  Shares,  upon  the 
trusts  after  mentioned,  that  is  to  say,  upon  trust  that 
they,  the  President,  Treasurer  and  Governors  for  the 
time  being,  should,  from  time  to  time  for  ever  thereafter, 
receive  the  Dividends,  Interest  and  annual  Proceeds  of 
the  Dock  Shares,  and  should  apply  the  same  in  the 
manner  and  for  the  purposes  thereinafter  mentioned: 
he  then  directs  that,  of  such  Interest  and  Dividends,  they 
shall  every  year  pay  the  sum  of  100  L  to  the  Treasurer 
of  the  London  Hospital,  for  the  sole  use  and  benefit  of 
that  Charity;  and,  in  like  manner,  he  directs  that,  of 
such  Interest  and  Dividends,  they  shall  every  year  pay 
certain  other  Sums,  amounting  together  to  650/.,  to'nine 
other  charitable  Institutions,  for  the  use  and  benefit  of 
those  Charities ;  he  then  directs  that  they  shall,  every 
year,  pay  the  sum  of  ,  other  part  of  the  said  Interest 
and  Dividends,  to  the  Treasurer  of  ',  to  be  by  him 

applied  for  the  benefit  of  that  Charity ;  and  these  blank 
Gifts  are  four  times  repeated  in  the  same  form  of  expres- 
sion. He  then  directs  that  they  do  and  shall,  every  year, 
pay  the  sum  of  200/.,  being  the  residue  of  the  said  In- 
terest and  Dividends,  to  the  Earl  of  Chichester  for  the 
time  being,  to  be  by  him  applied  to  certain  other  chari- 
table purposes  there  specified.  This  last  disposition 
makes  it  evident  that  the  four  blank  Gifts  were  intended 
to  amount  together  to  the  sum  of  250/.,  which,  being 
added  to  the  sum  of  750/.  before  given,  and  the  200/. 
after  given  to  the  Earl  of  Chichester,  would  complete  the 
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full  sum  of  1,200/.,  being  the  amount  of  the  anniuH 
Interest  or  Dividends  on  the  30,000/.  Stock  in  the  Loor 
don  Dock  Company. 

The  effect  of  this  Will  is,  that  it  manifests  a  general 
disposition  of  the  Testator  to  dispose  of  the  sum  of 
1,200/.  in  Charities;  but  that  the  Testator  had  not  ab« 
solutely  made  up  Ipiis  mind  as  to  the  particular  Charities 
which  should  share  in  the  250/. 


I  am  of  opinion,  upon  the  authority  of  the  Case  of 
Milk  V,  Farmer,  and  the  Cases  there  referred  to,  that 
this  Court  will  execute  that  general  intention ;  and  thiat 
it  must,  in  that  case,  be  referred  to  the  Master  to  approve 
of  a  Schema  for  the  appUcation  of  thi^  250  /.,  haru^ 
regard  to  the  nature,  and  character  of  the  other 
contained  in  the  Will. 
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39th  June. 
i7tb  Auguat. 

WINTER  V.  BLADES.  ' ^""^ 

Vendor  and 

1  HE  Bill  in  this  Cause  was  filed,  by  the  Vendor  of  an  Interest.  ■ 
estate,  merely  for  the  purpose  of  claiming  Interest  on  wherethe 
the  Purchase-money  from  the  time  the  Defendant,  the  Purdia8er,upon 

Purchaser,  was  let  into  Possession.     The  Purchase-  ?p^"'^?  '"^ 

Possession, 
money  was   14,000/.  and,  immediately  upon  entenng  paid  the  amouDt 

into  the  Contract,  the  Purchaser  called  in  a  sum  of  of  his  FurchaBe- 

Money,  secured  by  a  Mortgage,  amounting  to  12400/.;  B«"^g|.  ^^^ 

and,  upon  entering  into  possession  of  the  Estate,  gave  gave  Notice 

Notice  to  the  Vendor  that  he  was  ready  to  invest  the  that  he  was 
-^      -  1       1      11   1.  1.        1     .  ready  to  mvest 

Purchase-money  as  he  should  direct,  pending  the  mves-  i^  io  such  man- 

tigation  of  the  Title.    The  Vendor,  hoping  for  an  imme-  ner  as  the 

diate  conclusion  of  the  Purchase,  did  not  answer  that  .^®"  :!^5  k.,*  -^ 

'  require;  but  no 

Notice.    The  investigation  of  the  Title,  however,  occu-  Answer  was 

pied  nine  Months.  returned  to  that 

.  Notice,  and 

the  Purchaser, 
The    Banker  of  the  Defendant  proved  that,  during  during  the  in- 

the  nine  Months,  the  Balance  of  the  Defendant  in  his  vestigation  of 
hands  was  never   less    than    14,000/.,  except   during  j^  the*  hands  of- 
three  successive  Days,  when  it  was  13,876/*,  and  one  his  Banker  a 

other  Day,  when  it  was  1 3,796  /.  f"^^"^  ^***J 

^  *^''^  to  the  amount 

of  the  Purchase* 

Mr.  Home,  and  Mr.  Pemberton,  for  the  Plaintiff; —  money,  except 

The   Court  has  held  the    Purchaser  Uable  to  pay  ^hen?t  was'^a' 
Interest  in    Cases   much  stronger  than  the   present,  little  less :  the 
in  Powell  V.  Martf/r  (a),  it  was  decided  that  there  p^'^^^f^'^ 
must  be  absolute  Notice,  not  only  that  the  Purchase-  wMq  for  In- 
terest on  the 
difference  between  his  average  Balance  during  the  period  in  question 
and  during  the  three  preceding  years. 

(a)  8  Ves.  146. 
n  114 


CASES   IN   CHANCERY. 

money  is  appropriated,  but  also  that  it  is  unproductittfr 
in  order  to  relieve  the  Purchaser  from  payment  of  Inte-^ 
W iM  TBR  j.gg|.^  jjj  ^YiBt  Case,  there  were  two  circumstances  stronger 
Blades.        *^^^^  *^y  which  occur  in  the  present;  for  it  was  there 

proved,  i  st,  that  the  amount  of  the  Purchase-money  wa§ 
paid  by  the  Purchaser  into  the  hands  of  his  Solicitor  f 
and  2d,  that  it  was  appropriated  for  payment  to  the 
Vendor.  Here  there  was  no  Appropriation.  The  Monqr 
was  merely  paid  by  the  Defendant  into  the  hands  of  his 
Banker,  where  he  must  have  had  a  Balance,  at  any  rate* 
Comer  v.  Walkley  (6),  and  Dickenson  v.  Heron  (c),  are 
Cases  in  which,  notwithstanding  long  delays  in  complet- 
ing the  Purchase,  and  delays  not  imputable  to  the  Pur* 
chaser,  he  was  yet  decreed  to  pay  Interest.  It  must  be 
admitted  that  the  Defendant  here  stated  that  the  Money 
was  ready,  and  might  be  invested  at  the  desire  of  the 
Plaintiff.  But  that  is  not  sufficient ;  for,  if  the  Money 
was  invested  in  Exchequer  Bills,  it  would  still  have  been 
ready,  but  not  unproductive;  for  it  is  settled  there  must 
be  distinct  Notice  that  the  Money  is  unproductive. 
There  are  Cases  in  which  the  Court  charges  a  Party 
with  Interest  on  Trust  Money,  even  where  he  has 
made  no  Profit  on  it,  but  kept  it  idle  at  his  Banker's ; 
for  the  Court  considei-s  that  as  an  employment  of  the 
Money,  because  it  relieves  the  Party  from  keeping  there 
a  balance  of  his  own  Money.  The  Defendant  cannot  avail 
himself  of  the  fact  which  he  endeavours  to  establish,  as 
to  the  delay  in  the  completion  of  the  Title  being  the 
fault  of  the  Plaintiff.  The  principle  on  which  the  Coist 
.   acts  as  to  the  payment  of  Interest  is,  that  the  Fund  is 

(b)  Cited  from  Reg.  Lib.  in  Mr.  Sugden's  Treatise  on 
Vendors  and  Purchasersi  6th  Edit.  481  &  48s. 

(c)  Ibid. 


r 
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productive,  or  that  the  Vendor  has  no  notice  of  its  being 
unproductive* 

Mr.  Hart,  and  Mr.  Pepys,  for  the  Defendant,  insisted 
on  the  facts  that  the  Money  had  been  unproductive; 
that  the  delay  had  been  occasioned  entirely  by  the 
Plaintiff,  although  the  Defendant  did  all  in  his  power 
to  urge  him  on  to  a  completion  of  the  Contract ;  and 
that  the  Defendant  had  called  in  a  Mortgage,  for  the 
sole  purpose  of  obtaining  the  Money  to  pay  for  his 
Purchase ;  and  that,  at  the  very  time  when  the  Plain- 
tiff sent  notice  that  he  expected  Interest  at  five  per 
cent.,  he  had  not  shown  a  good  Title  to  the  Estate. 

The  Vice-Chancellor  recommended  the  Parties  to 
come  to  a  Compromise ;  but,  as  they  declined  doing  so, 
the  Case  stood  for  Judgment. 

The  Vice-Chanckllor  : — 

If,  after  the  Notice  given  by  the  Defendant,  he  bad 
made  no  profit  of  the  Purchase-money,  then  it  would 
not  be  reasonable  that  he  should  be  charged  with  Inte- 
rest. But  that  he  has  made  some  profit  of  the  Money 
appears  upon  the  Defendant's  own  evidence;  first, 
because  his  Balance  at  his  Banker's  was,  in  a  small 
degree,  and  for  a  few  days,  reduced  below  the  amount 
of  the  Purchase-money ;  but,  principally,  because  the 
Purchase-money  supplied  the  place  of  that  Balance,which 
he  must  otherwise  have  maintained  at  his  Banker's. 


395 
1835. 

WlVTIK 

Bladks. 


Let  the  Master  inquire  what  was  the  average  Balance 
which  the  Defendant  maintained  at  his  Banker's  during 
the  three  years  preceding  the  Purchase,  computing  such 
Balances  at  the  end  of  every  month;    and  let  the 


3^ 


1885., 
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Jlo^^er  al^p  inqjuir^  what  was  ^thi&  ^Y^!^^>  ^:f^^?^, 
which,  during  the  time  in  question,  the  I^^f(Hid^t. 
maintained  at  his  Banker's,  computing  such  Balance 
monthly :  and  let  the  Master  deduct  what  he  shall  .find 
Ux  hay^beeii  the  Defendant's  Average  balance  for  thp 
tli^'fe^yea^s^  fro^i  lyhat^hj^  sJi^Lfind  to  have  bi^en the  De- 
fe^yl^t'j^;  avefage  Bala|[xce  dnring  the  time  in..  questioQ ; 
a^  declaire.  that#  to  t)ie  amount  of  th^t  di^^nce,  the 
Pefendaut  isnot  changeable  with  Interest  on  lusPor- 


moB^ 


mm 


11th  July. 
17th  August. 

Devise, 
Residue. 


Testator  di- 
rected hifl  Re- 
siduaiT  Estate 
to  be  laid  out 
in  the  purchase 
of  Land,  as 
soon  as  a  con- 
venient Pur- 


KILVINGTON   v.    GRAY. 

Thomas  KILVJNGTON.  by  his  Wm,  dated  in 
1822,  after  devising  his  Real  Estates  to  the  Plaintiff 
for  life,  with  divers  Remainders  oyer,  disposed  of 
the  Residue  of  his  Personal  Estate  in  the  following 
manner : — 


'*  I  give  and  bequeath  all  the  Rest  and  Residue  of 
my  Personal  Estate  and  Effects,  of  what  nature  soever, 
chase  could  be   ivhich  shall  remain  after  payment  of  my  Debts,  Legacies, 

County  of  York    '^^^  ^^^  Testamentary  Expenses,  unto  William  Gray 
which,  upon  a     and  Francis  Barrowby,  their  Executors,  Administrators, 

and  Assigns,  upon  trust  that  they  do  and  shall  lay  out 
and  invest  the  same  in  the  purchase  of  Messuages^ 
Manors,  Lands,  Tenements  and  Hereditaments  of  In* 
heritance,  in  fee-simple,  in  possession,  to  be  situated  in 


fair  letting, 
would  produce 
a  yearly  Rent 
equal  to  three 
and  a  half  per 
cent  upon  the 


amount  of  the 

Purchase-money,  jmd,  iu  tbe  mean  time,  the  Interest  of  bis  Besicjuary 
Estate  to  be  accumulated.  The  Tenant  for  Life  wi))  be  entitled  to  tbe 
Interest  of  the  Residufu^  Estate,  from  the  end  of  one  T^  after  ihfe 
Testator's  death,  until  it  is  laid  out  as  directed.  '  "^     ***     ' 
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^e  County  of  York,  when  and  las  soon  as  a  conrenknt^ 
Turchase  or  Purchases  can  be  found,  which,  upon  a  fair ' 
letting,  will  produce  a  yearly  Rent  equal  to  three  and  a    Kilvinotoh 
lialf  per  cent,  upon  the  amount  of  the  Purchase^monies  •        Gray 
'^  be  paid  for  the  same :  and  do  and  shftll  conyeyi  settle' 
mnd  assure  such  Manors;  Lands^  Tenements  and  Here^ 
^itaments  to  such  and  the  same  uses;  upon  and  for^tb^ 
«ame  trusts,  intents  and  purposes,  and  with  and  under 
and  siibject  to  such  and  the  same  powers;  provisoes  and 
declarations  as  are  hereinbefore  limited,  expressed  and 
contained  of  or  concerning  my  Freehold  Lands,  Mes- 
suages,   Tenements,    Tithed    and  Hereditaments  first 
hereinbefore  devised,  or  such  or  so  many  of  them  as 
shall  be  then  8ul)sisting  or  capa1)le  of  taking  effect. 
Provided  always,  arid  I  declare  my  Will^  to  be,  that,  in 
tne  mean  time,  and  until  such  Purchase  or  l^urchases  as 
aloiesaid  can  be  fbund',   thfe'  i^aid    V^.  Gray  and  F. 
Dorr&ijohf,  t^eir  Es^eclutbrd;  Ad^nidtf atbrs  and*  AWgns, 
shall  lay  out  and  invest,  in  the  public  Stockr  or  Fund^i 
such  part  of  my  Residuary  Personal  Estate  as  shall  not, 
ailhe  tmie  6f  my  tf^d^^,  cOn^rst  Of  Stbtk  in  the 
public  Funds,  and  shall  permit  and  sufier  such  part 
ftierebf  as  ^haH  (MiAii  of  S4odk  'm  Are  pv^o  Ftskb  to 
remain  in  the  dam^  Fimdi  i  And  t  dirtet  tbal  the  said 
W.  Gray  and  f*.  Btr^atoby,  tkeir  Executors,  Ad«rini 
iihdofs  ^hd  Asrigtis  sh^,  fiy>m  time  to  time^  receive 
ihe  Ihterest,  Dividends  and  toniidl  Produce  of  all  the 
sdid  Stodcs  and  Fdnd^,  and  lay  otit  and  invest  the 
ahk  ih  ot  upbtt  Stddtb  Ot  Fuhds  of  the  same  nature, 
lb  thkt  thie  s&me  Stocks  (^  FUiidS)  Interest,  Dividends 
and  annual  Produce  may,  until  such  Purchase  of  Lands 
or  Hereditaments  as  aforesaid  can  be  found,  accumulate  : 
and  I  do  hereby  declare    and  direct   that  the   said 
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TF.  Gray  and  F.  Barrwoby,  their  Executors,  Admini' 
strators  and  Assigns,  shall  stand  and  be  possessed  of  all 
KiLvmoTON  ^g  Interest,  Dividends  and  annual  Produce,  Stocks 
Gray.  t^d  Funds,  and  the  accumulation  thereof  respectively, 
upon  the  same  Trusts  as  are  hereinbefore  declared  of  and 
concerning  my  Residuary  Personal  Estate,  from  which 
sucli  accumulations  shall  have  proceeded/' 

The  Will  also  gave  the  usual  Power  of  Sale  and  Ex- 
change to  the  Trustees. 

The  Testator  died  in  September  1823. 

The  Bill  prayed  that  the  Trusts  of  the  ViU  might 
he  carried  into  execution;  that  the  Residue  of  the 
Personal  Estate  might  be  ascertained  and  invested  under 
the  direction  of  the  Court ;  and,  until  a  Purchase  could 
be  found,  that  the  clear  Income  of  the  Residue  might  be 
paid  to  the  Plaintiff. 

Mr.  Hart,  and  Mr.  Pemberton,  for  the  Tenant  for 
Life: — 

At  the  present  price  of  Land,  it  is  in  vain  to  expect 
that  it  can  be  bought  so  as  to  yield  the  per  centage 
fixed  by  the  Testator.  This  Case  must  be  decided  on 
the  authority  of  Angerstein  v.  Martin  (a),  and  Hewett 
V.  Morris  (b);  and  the  Tenant  for  Life  must  be  held 
entitled  to  Interest  upon  the  Residue  from  the  time  of 
.the  Testator's  death.  It  is  important  to  observe  that  the 
Will  gives  to  the  Trustees  a  Power  of  Sale  and  Ex- 
change. 

(a)  1  Turn.  333.  (b)  Ibid.  941. 
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Mr.  Wtay^  for  an  Infant  Defendant  entitled  in  1835. 

Remainder : — 

T^  »  .  1  .     r^  KlLVIHOTOir 

SUwell  y.  Barnard  (c)  is  exactly  similar  to  this  Case,  v. 

except  that  there  the  direction  was  to  invest  the  Residue,         Geat. 
with  all  convenient  speedy  in  the  purchase  of  Lands ; 
whereas  here.  Lands  in  a  particular  situation  are  men- 
tioned. 

Mr.  Barber,  and  Mr.  Turner,  for  other  Defendants. 

The  Vicb-Chancellor  : — 
The  question  in  this  Cause  is,  whether  from  any  and 
what  period  the  Tenant  for  Life  of  the  devised  Free- 
hold Estates,  is  entitled  to  the  Interest  of  the  Residuary 
Personal  Estate,  which  had  not  been  laid  out  in  Land. 

This  Case  differs  from  Sitwell  ▼.  Barnard  only  in 
this  circumstance :  that  the  Testator  directs  his  Resi- 
duary Personal  Estate  to  be  laid  out  in  the  purchase  of 
Land,  not  with  all  convenient  speed,  as  in  the  Case 
of  Sitwell  V.  Barnard,  but  when  and  as  soon  as  a  con- 
venient Purchase  can  be  found  in  the  County  of  York, 
which,  upon  a  fair  letting,  will  produce  a  yearly  Rent 
equal  to  three  and  a  half  per  cent,  upon  the  amount  of 
the  Purchase-money.  I  cannot  intend  that  the  Testator 
meant  to  use  the  latter  words  as  strict  words  of  Condi- 
tion«  and  that  no  Person  should  ever  beneficially  enjoy 
this  part  of  his  Property  until  such  Condition  was  ab- 
solutely compUed  mth,  which,  by  possibility,  might 
never  happen.  But  I  must  consider  the  expression 
used  as  merely  directory,  and  meant  to  enforce  a  dili- 
gent and  cautious  attention  on  the  part  of  the  Trustees 
in  the  discharge  of  their  duty.  Adopting  this  con- 
struction, the  Case  becomes  the  same  as  SUwell  v. 

(c)  6  Ves.  520. 


o4«o 


1B25. 


KlLVINOTON 

Gray. 

12th  July. 
17th  August. 

Will. 
Construction, 
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Barnard;  A bxl6  I  shall  follow  that  Case  in  d 
that  the  Tenant  for  Life  is  entitled  to  all  lateres 
Testator's  Residuary  Personal  Estate,  accruing  i 
end  of  one  Year,  after  the  Testator's  death  (J). 


BIRD  V.  WOOD. 


Bequest  to 
the  Testatrix's 
Daughter  for 
IJfe,  and  after 
her  death  as 
she  should  ap- 

Soint,  and,  m 
efault  of  Ap- 
pointment, to 
the  Testatrix's 
next  of  Kin, 
to  be  considered 
as  a  vested 
Interest  from 
the  Testatrix's 
death,  except  as 
to  any  Child 
afterwards  bom 
of  her  daughter* 
The  Daughter 
having  died 
without  having 
had  any  Child, 
and  without 
executing  any 
Appointment : 
held  that  the 
Persons  who 
would  be  next 
of  Kin  at  the 
Testatrix's 
death,  if  her 
Daughter 
had  been  then 
dead  without 
Children,  were 
entitled. 


Elizabeth  LOSH  bequeathed  to  Tnij 
her  Interest  and  Shares  in  the  Funds  and.Capit 
transferable  at  the  Bank  of  England,  or  whie 
be  standing  in  her  Name  at  her  death,  or  she  n 
entitled  unto  as  the  Widow  and. one  of  the  next 
of  her  late  Husband,  upon  trust  to  pay  the  Inte 
Dividends  thereof  into  the  proper  hands  of  her 
ter  Mary,  the  Wife  of  the  Defendant  Thompson 
her  natural  Life;  and^  after  the  death  of  her  D 
to  transfer  the  Stock,  and  pay  the  Interest  an 
dends  thereof  unto  such  Persons  or  Person,  and 
Shares  -and  Proportions,  as  her  Daughter,  whet 
OP  corerte,  should,  by  Deed  or  Will  executed  as 
"mentioned,  give  or  devise  the  same ;  and,  for 
such  Qift  or  Devise>  then  upon  trust  to  ass: 
transfer  the  Stock,  and  pay  the  unpaid  D 
tbeteof,  unto  her  own  next  of  Kin,  according 
Statute  of  Distributions,  to  be  <^onsidered  as  € 
Interest  from  the  time  of  the  Testatrix's  death 
only  as  to  any  Child  that  might  be  afterwards 
her  Daughter. 

^.^The^jTecLtatrix's.^^D^Wght^,:  died  j.^tj^state^ . 
.evejrM¥ijgig.Md.  a  CIiil4^  and  without  having  < 

'  (d)  See  the  various  Cases  commented  upon  in  A 
V.  Martin,  1  Turn.  23f^.  aio^  Hiwett  v.  Morris,  ibid. 
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the  Power  of  Appointment.  Her  Husb«ind  survhred  her, 
took  out  Letters  of  Administration  of  her  Estate  and 
Effects,  and  now  claimed' to  be  entitled  to  the  Fund 
bequeathed. 

The  Bill  was  filed  against  him'  by  ceftain  Pef^ns 
who  would  have  Been  the  next  of  Kitt  of  the  Testktrix 
at  the  time  of  her  death,  if  her  Daughter  had  thett'b'^n 
dead  without  Issue  ['and'  the  question  ^as,  wWrfher 
they  or  the  Husband  were  entiiled  to  thfe  Fund. 


•401 


Bird 

V. 

Wood. 


Mr.  Home, iind  Mr.  Matthews,  for  the  Plaintiffs: — 

It  is  clear  that  the  Testatrix  did  not  mean  to  die 
intestate  as  to  any  thing.  The  Will  authorizes  the 
exclusion  of  the  Daughter,  because,  without  excluding 
her,  it  is  impossible  to  make  sense  of  it. 

Mr.  Boteler,  for  Defendants  in  the  same  Interest 
with  the  Plaintiff,  cited  Jone$  v.  Colebeck  (a),  where- the 
Court,  on  a  direction  that,  upon  the  decease  of  the 
Testator's  Daughter  without  Issue,  the  Estate  should 
go  in  a  due  course  of  Administration,  held  that  those 
who  were  next  of  Kin  at  the  death  of  the  Daughter 
were  entitled. 

Mr.  Phillimore,  for  the  Daughter's  Husband,  cited 
Holloway  t.  HoUoway  (b),  and  Doe  v.  Lawson  (c). 

Mr.  Abercrombie,  for  other  Defendants,  said  that  the 
clear  meaning  of  the  words  was,  that  the  Persons  who 
were  next  of  Kin  at  her  death  should  take ;  and  that 
their  Interest  should  become  Tested  upon  her  death. 

(a)  8  Vea.  38.        (6)  5  Ves.  399.        (c)  3  East,  978. 


Bird 
Wood. 
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Mr.  yfray^  for  other  Defendants. 

The  Vicb-Changellor  : — 

The  Persons  who,  at  the  Testatrix's  death,  would  have 
been  her  next  of  Kin  if  her  Daughter  had  been  then 
dead  without  Children,  are  plainly  intended  here.  The 
Daughter  could  not  be  such  next  of  Kin;  for  the 
Persons  intended  were  to  take  at  her  Death :  and  the 
Persons  intended  must  have  been  living  at  the  Death 
of  the  Testatrix ;  for  their  Interests  were  then  to  be 
vested. 


17th  August. 

' V ' 

Vendor  and 
Purchaser. 

Purchase- 
money  paid 
into  Court  is 
the  Property 
of  the  Vendor. 


GELL  V.  WATSON. 


IHE  Vice-Chancelhr  ruled  that,  where  a  Purchaser 
pays  into  Court  a  sum  of  Money  on  account  and  in 
part  of  the  Purchase-money,  it  is  the  Money  of  the 
Vendor,  who  is  to  take  the  chance  of  the  rise  or  ffdl  of 
the  Stocks. 
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1805. 

4th  July. 

17th  August. 

REEVE  V.  HICKS.  "T""      ^ 

Baron  and 
Feme* 

This  was  a  Sm  for  the  redemption  of  a  Mortgage  of      ^ort^e. 

Freehold  and  Copyhold  Estates.  Husband  and 

Wife  mort- 

In  March  1760,  Anne  Reeve,  being  seised  in  Fee  of  w^e'sFree* 
certain  Copyhold  Estates,  joined  with  Bendall  Reeve,  holds  for 
her  Husband,  in  making  a  voluntary  Surrender  of  them  J^!^^inf^e 
to  the  use   of  herself  for  Life,  remainder  to  Bendall  Power  to  re- 
Reeve   for  Life,  remainder  to  the  Children  or  Grand-  deem  to  them, 
children  of  Anne  Reeve,  living  at  her  Death,  in  such  ^hem  and 
Shares  as  she  should  appoint ;  and,  in  default  of  Ap-  covenanted  to 
pointment,  to  her  Children,  as  Tenants  in  Common  in  the^MorSrairce 
Fee :  but,  if  she  should  die  in  the  Lifetime  of  Bendall  for  the  Term» 

Reeve,  and  leave  no  Child  or  jOrandchild  living  at  her  ^^^  •ubject 

...  thereto,  to  the 

Decease,  or  they  should  all  die  in  the  Lifetime  of  Ben*  Husband  in 

daU  Reeve,  under  the  age  of  Twenty-one,  and  without  Fee :  ^^[^1^ 
Issue,  then  to  the  use  of  Bendall  Reeve  in  Fee.  Wife's  Copv- 

holds  to  the 

Bendall   Reeve,  being  seis^  in   Fee,  in    right   of  Mortgagee  in 

^  .  *  o  pgg^  reserving 

his  Wife,  of  certain  Freehold  Estates,  by  Indenture,  the  Power  to 

dated  the  10th  of  February  1770,  joined  with  his  Wife  redeem  to  the 

J..       .1^,  g.  vi_  r  Husband  and 

m  demismg  them  for  a  term  of  1,000  Years,  by  way  of  y^^  heirs-  the 

Mortgage,  to  John  Burrell,  to  secure  the  repayment  of  Husband  after^ 
a  sum  of  Money  lent  to  him  by  Burrell.  This  ^^^^^^^^, 
Deed  contained  a  reservation  of  a,  pepper-corn  Rent,  demption>  as  to 
durii^  the  Term,  to  Bendall  Reeve  and  Anne  his  Wife,  hoth  Estates,  to 
and  to  the  Heirs  and  Assigns  of  Anne;  and  also  a  inpee-  me 

Covenant,  on  the  part  of  Reeve,  for  himself  and  his  Mortgagee 

entered  into 
Possession,  and  the  Husband  afterwards  died :   Held  that  the  Wife  is 
entitled  to  redeem  the  Copyholds,  but  not  the  Freeholds. 
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Wife,  that  they  would,  as  of  the  next  Term,  at  his 
Costs  and  Chaises,  levy  a  Fine  sur  conuzance  de  droit 
come  ceo,  &c.  with  Proclamations,  of  the  Estates  thereby 
demised,  to  the  use  of  Burrell  for  the  Term  thereby 
demised,  for  better  securing  the  Mortgage-money,  and, 
subject  thereto,  to  the  only  use  and  behoof  of  JRcet>e, 
his  Heirs  and  Assigns,  for  ever,  and  for  no  other  use, 
intent  or  purpose  whatsoever.  The  Clause  for  Redemp- 
tion provided  that,  upon  repayment  of  the  Mortgage- 
money  and  interest,  by  Bendall  Reeve  and  Anne  his 
Wife,  or  either  of  them,  their  or  either  of  their  Heirs, 
Executors,  Administrators  or  Assigns,  upon  the  loth  of 
Februaiy  1771,  the  term  of  1,000  Years  should  cease. 

A  Fine  was  duly  levied  by  Reeve  and  his  Wife,  pur- 
suant to  the  Covenant. 


By  an  Indenture,  dated  the  27th  of  December  1775^ 
after  reciting  that  one  Hichs  had  paid  off  the  Mortgage- 
money  due  to  Burrell,  Reeve  and  Burrell  assigned  the 
remainder  of  the  1,000  years  Term  to  Hicks,  with  a  pro- 
^  viso  that,  upon  repayment  of  the  Mortgage-money  by 
Reeve,  his  Heirs,  Executors  or  Administrators,  on  the 
27th  of  June  1775,  the  Term  should  cease;  and  Reete 
covenanted  that,  for  better  securing  the  Mortgage-money, 
he  and  his  Wife  would  surrender  the  Copyhold  Estates 
to  Hicks  in  Fee,  subject  to  the  same  proviso  for  Re- 
demption as  was  reserved  as  to  the  Freeholds. 

On  the  3d  of  January  1776,  Reeve  and  his  Wife 
surrendered  the  Copyhold  Estates  to  Hicks  in  Fee, 
pursuant  to  the  last^mentioned  Covenant* 

By  Indentures  of  Lease  and  Release,  dated  the  aoth 
and  21st  of  August  17799  made  between  Reeve  of.  the 
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one  part,  and  Hich  of  the  other  part,  after  reciting  that 

no  part  of  the  Principal  Money  or  Interest  secnred  by 

the  Mortgage  to  Hicks  had  been  paid,  but  that  a  larger         Rkeve 

Sum  was  due  in  respect  of  it  than  the  mortgaged         Hicks. 

Estates  were  really  worth.  Reeve  relei^sed  to  Hicks,  his 

Executor8,'Administrator8  and  Assigns,  all  his  Equity  of 

Redemption  in  the  Freehold  and  Copyhold  Estates. 

After  this  Release,  Hicks  entered  into  Possession  both 
of  the  Freehold  and  Copyhold  Estates,  and  was  admitted 
to  the  Copyholds,  which  he  surrendered  to  the  use  of  his 
Will ;  and  died  in  i8oi,  haying  devised  his  Freehold  and 
Copyhold  Estates  to  the  Defendant. 

Reeve  died  intestate,  in  i8og,  leaving  his  Wife  sur- 
viving him. 

The  original  Bill  was  filed  in  1820,  by  her  and  her 
two  Children,  for  a  Redemption  of  the  Freehold  and 
Copyhold  Estates. 

Mr.  Treslave,  for  the  Plaintiffs : — 

If  there  be  nothing  more  than  a  mere  Mortgage  of 
the  Wife's  Estate,  it  is  settled  that  a  Husband  cannot 
deprive  her  of  the  Equity  of  Redemption  by  reserving 
it  to  himself  and  his  Heirs  alone.  Corbett  v.  Barker  (a) 
applies  to  this  Case,  and  is  of  higher  authority,  because 
the  Court  did  not  adhere  to  the  opinion  which  it  first 
pronounced.  In  the  Report  of  that  Case,  however,  there 
is  a  mistake  in  saying  that  the  Equity  of  Redemption 
was  reserved  by  Fine.  This  Error  in  the  Report  was 
noticed  by  Mr.  Richards,  in  his  Argument  in  Itmes  v. 
Jackson. 

(a)  1  Ant.  138,  and  3  Ans.  755. 
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Mr.  Sugden,  and  Mr.  Kindersley,  for  the  Defend- 
ant:— 

ist.  As  to  the  Freehold  Estates.  The  Court  is  here 
asked^  at  the  distance  of  fifty  years,  to  strike  out  the 
Limitation  of  the  uses  of  the  Fine  to  the  Husband.  It 
is  a  strong  circumstance  towards  inducing  the  Court  to 
give  effect  to  the  Limitation  in  favour  of  the  Husband, 
that  a  Term  only  is  limited  to  the  Mortgagee,  and  not 
the  whole  Fee-simple.  There  is  no  Case  in  the  Bodks 
in  which,  there  being  a  distinct  Limitation  to  the 
Husband,  and  nothing  indicating  a  different  intention 
on  the  face  of  the  Deed,  that  Limitation  has  been 
held  to  be  nugatory.  Supposing  the  Wife  had  intended 
to  limit  the  Estate  to  her  Husband,  as  appears  on  the 
face  of  this  Deed,  it  would  make  no  difference  who  was 
to  pay  the  Mortgage-money.  Innes  v.  Jackson  (6),  as 
decided  in  the  House  of  Lords,  went  to  this  extent,  that, 
although  there  be  no  Declaration  on  the  face  of  the 
Mortgage  Deed  of  an  intention  to  limit  the  Equity  of 
Redemption  to  the  Husband  alone,  yet,  if  there  be,  in 
the  Deed,  express  words  which  so  limit  it,  effect  must 
be  given  to  those  words.  Corbett  v.  Barker  (c)  was  a 
Case  quite  different  from  the  present,  because  there  was 
in  it  a  gross  and  manifest  inconsistency  on  the  face  of 
the  Deed,  which  contained  no  Limitation  at  all  to  the 
Husband,  but  only  a  reservation  to  him  of  the  Equity 
of  Redemption.  The  whole  amount  of  that  Decision  was, 
that  an  inaccurate  expression  should  not  be' so  construed 
as  to  pervert  the  whole  Deed.  But,  even  there,  the  first 
Decision  of  the  Court,  when  Chief  Baron  Eyre  presided, 
was,  that  the  Husband  was  entitled ;  and,  although  after- 
wards the  Court  altered  its  opinion,  when  Chief  Baron 


J^b)  I  Bligh,  104. 
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Macdonald  presided,  it  must  be  admitted  that  the  latter 

Decision  was  not  likely  to  carry  greater  weight  with  it 

than  that  of  the  former  Chief  Baron.  And,  when  the  last         Ree  v  e 

Decision  on  that  Case  is  carefully  examined,  it  will  be         Hichs. 

'found  that  it  cannot  stand.  Where  a  party  is  held  to  be 

bound  by  a  Deed,  he  must  also  be  held  entitled  to  all  the 

benefits  which  the  Deed  confers  on  him.    What  the 

Plaintiff  asks  in  this  Case  is,  to  cut  down  the  Deed  so 

as  to  give  her  all  the  benefits  which  can  be  had  under 

it,  and  to  throw  the  whole  burden  on  her  Husband. 

2d.  As  to  the  length  of  time.  The  Wife  was  here 
under  the  same  disability  at  the  time  when  the  Mort- 
gage was  made,  as  that  which  can  alone  be  relied  on 
as  excusing  the  length  of  time  which  has  elapsed  before 
she  claimed  this  Equity  of  Redemption.  She  cannot  be 
heard  to  say  that  she  stands  in  a  new  situation,  which 
gives  her  new  Rights ;  as  the  very  Right  which  she 
claims  arises  from  her  own  acts  during  the  dbability  of 
her  Coverture.     Cholmondeley  y.  Clinton  (d). 

3d.  As  to  the  Copyholds.  The  Defendant  is  clearly 
entitled  to  them,  the  Surrender  in  1760  being  merely 
voluntary,  and  the  Stat.  27  EUz.  c.  4.  including  Copy- 
holds.   Doe  V.  Routkdge  (e). 

Mr.  Treslove,  in  reply  : — 

The  Deed  of  1 770  contains  a  reddendum  to  Bendall 
Reeve  and  Anne  his  Wife,  and  to  the  Heirs  of  Anne. 
That  is  clear  evidence  of  an  intention  to  reserve  the 
Equity  of  Redemption  to  her,  as  the  Rent  is  incident 

to  the  Reversion. 

« 

{d)  2  Jac.  and  Walk.  1.  (e)  Cowp.  705. 
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1825.  ^d«  ^  ^  ^6  length  of  time  with  reference  to  the 

'        "^        '     disability  of  Coverture.  Corbettv.  Barker,  wai  Cornel  v. 
"^^         Sykes  (/),  are  express  authorities  that  length  of  time  is 
Hicks.        no  b^  to  such  a  Claim,  where  there  has  been  the  dis- 
ability of  Coverture.    In  the  former  of  those  Cases  there 
had  been  a  lapse  of  Forty  Years  before  the  institution  of 
the  Suit. 

The  Vice-chancellor  :— 

This  Case  is  not  distinguishable  in  principle  from 
Innes  v.  Jackson.  The  Limitation  of  the  uses  of  the  Fine 
to  the  Husband  and  his  Heirs,  has  no  connection  with 
the  purpose  of  Mortgage,  or  the  pnmso  of  Redemption, 
but  is  altogether  a  new  Settlement  which  defeats  the 
Heir  of  the  Wife. 

Declare  the  Freeholds  to  be  irredeemable,  and  the 
Copyholds  to  be  redeemable  by  the  Plaintiff;  and  refer 
it  to  the  Master  to  apportion  the  Mortgage-money  be» 
tween  the  Freeholds  and  Copyholds;  the  Plaintiff  to  be 
at  liberty  to  redeem  the  Copyholds,  on  payment  of  what 
the  Master  shall  apportion  as  to  the  Copyholds,  with 
Interest,  with  an  account  of  the  Rents  and  Profits  from 
the  Death  of  B.  Reeve. 

(/)  1  Cha.  Rep.  193.     See  also  Jenncr  v.    Tracrj/y  and 
Belch  V.  Ilarveyy  3  P.  W.  287.  note  B. 
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KINCH  V.  WARD.  ,825. 

3d  November. 

1  HIS  Suit  was  instituted  to  enforce  the  performance    ,.    .       ^ 

-,  Uevtse.     Con- 

or an  Agreement  entered  into  by  the  Plaintiffs,  who       strnction. 

were  the  Executors  of  one  Thomas  Edoe,  for  the  Sale  of         -; — 
some  Leasehold  Property  which  Thomas  Edoe  became  Freeholds  and 
entitled  to  under  his  Father's  Will.   The  Defendant,  the  Leaseholds  to 
Purchaser,  demurred  to  the  BiU,  generally.    On  the  Ai--  ^ft/^  h^  De^"^ 
gnment  of  the  Demurrer  the  question  was,  whether  cease  to  the 
Thomas  Edoe  took  the  absolute,  or  a  life  Interest  only  '^®^"  of  his 
in  the  Property,  under  his  Father's  Will  Heire  e"'^ 

ecutors,  &c. 
The  Will  was  as  foUows  ^— •*  I  give  and  devise  unto  ^^^fj^i  j^ 
Thomas  Kinch  and  Thomas  Ebsworth,  all  and  singular  the  former,  and 
my  Freehold  and  Copyhold  Estates,  situatef,  lying  and  ^e  absolute 
being  in  the  parish  of  Great  Farrmgdon,  in  the  County  letter, 
of  Berks,  or  elsewhere  in  Great  Britain,  all  which  Copy- 
hold Estates  I  have  already,  or  do  intend  to  surrender 
to  the  use  of  this  my  last  Will  and  Testament.    Item, 
I  give  and  devise  unto  the  said  Thomas  Kinch  and 
Thomas  Ebsworth,  all  and  singular  my  Leasehold^Estates, 
situate,  lying  and  being  in  the  parish  of  Great  Farring- 
don  aforesaid,  and  in  Radcott  in  the  County  of  Oxford, 
and  elsewhere  in  Great  Britain,  to  have  and  to  hold  all 
and  singular  my  said  Freehold  and  Copyhold  Estates 
unto  the  said  Thomas  Kinch  and  Thomas  Ebsworth,  and 
the  Survivor  of  them,  his  Heirs  and  Assigns,  and  to 
have  and  to  hold  all  and  singular  my  said  Leasehold 
Estates  and  Premises  unto  the  said  T.  Kinch  and  T. 
Ebsworth,  and  the  Survivor  of  them,  his  Executors,  Ad- 
ministrators and  Assigns,  for  all  such  Term  and  Terms  of 
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Years,  Estate  and  Interest,  as  I  shall  have  therein  to 
come  and  unexpired  at  my  Decease,  upon  the  several 
trusts,  and  to  and  for  the  several  uses,  intents  and  pur- 
poses, and  subject  to  the  several  provisoes  and  con* 
ditions  hereinafter  mentioned  and  declared  of  and  con- 
cerning the  same  respectively,  (that  is  to  say,)  as  to,  for 
and  concerning  all  and  singular  my  said  Freehold,  Copy-* 
hold  and  Leasehold  Estates  and  Premises,  upon  trust 
to  permit  and  suffer  my  Wife,  Mary,  to  have,  receive 
and  take  the  Rents,  Issues  and  Profits  thereof  for  and 
duxing  the  term  of  her  natural  Life,  or  for  so  long  time 
as  she  shall  continue  my  Widow,  and  unmarried,  for 
and  towards  her  support  and  mdntenance,  and  the  main- 
tenance, education  and  bringing  up  of  my  Children, 
Thomas,  William,  Margaret  and  Mary  Edoe ;  and,  from 
and  immediately  after  the  decease  of  my  said  Wife,  or 
intermarriage  with  any  other  Husband,  then  upon  trust 
to  permit  and  suffer  my  son,  Thomas  Edoe,  to  receive 
and  take  the  Rents,  Issues  and  Profits  of  all  that  Mes- 
suage or  Tenement  called  the  Bear  Inn,  vnth  the  Garden, 
Stables,  Outhouses,  Buildings  and  Appurtenances  there- 
unto belonging,  situate,  lying  and  being  in  Great  Far* 
ringdon  aforesaid,  and  of  all  that  Messuage  or  Tenement, 
with  the  Appurtenances,  now  in  my  own  possession, 
situate  in  Great  Farringdon  aforesaid,  and  also  of  all 
that  Meadow  or  Pasture  Ground,  situate,  lying  and  being 
in  Radcott,  in  the  County  of  Oxford,  called  or  known  by 
the  name  of  Rye  Meadow,  Honeyham,  and  the  Staff, 
containing  by  estimation  forty-five  Acres,  be  the  same 
more  or  less,  for  and  during  the  term  of  his  natural  Life; 
and,  from  and  immediately  after  the  decease  of  my  said 
Son  Thomas  Edoe,  then  I  give  and  devise  the  said  two 
Messuages  or  Tenements,  and  Close  of  Meadow  or  Pas- 
ture Ground,  with  the  Appurtenances,  unto  the  Heirs  of 
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lie  body  of  my  said  Son  Thomas  Edoe,  lawfully  be- 
gotten, their  Heirs,  Execntors,  Administrators  and  As- 
dgns,  for  ever ;  but  in  case  my  said  Son  Thomiu  Edoe 
iudl  die  without  Issue,  then  I  give  and  devise  the  said 
.wo  Messui^es  or  Tenements,  and  Close  of  Meadow  or 
E^iBtnre  Ground,  with  the  Appurtenances,  unto  my  said 
rhistees,  upon  trust  for  the  benefit  of  my  said  Son 
Wittiam  Edoe,  and  the  Heirs  of  his  body  lawfully  be- 
^tten,  in  like  manner  as  I  have  hereinbefore  given  and 
kvised  the  same  for  the  benefit  of  my  said  Son  Thomas 
Edoe,  and  the  Heirs  of  his  body  lawfully  begotten;  and, 
ht  default  of  Issue  of  the  body  of  both  my  said  Sons 
Thomas  and  William  Edoe,  then  I  give  and  devise  the 
Nad  two  Messuages  or  Tenements,  and  Close  of  Mea- 
low  and  Pasture  Ground,  with  the  Appurtenances,  unto 
any  two  Daughters  Margaret  and  Mary,  and  to  their 
respective  Heirs,  Executors,  Administrators  and  Assigns, 
for  ever,  to  take  as  Tenants  in  Common  and  not  as  Joint 
T«Dants." 


KiNCH 
V. 

WAa]>. 


The  Testator  left  his  Widow,  and  the  four  Children 
named  in  his  Will,  surviving  him.  Thomas  Edoe,  on 
his  Mother's  death,  entered  into  possession  of  all  the 
Estates.  William  Edoe  died  in  the  Lifetime  of  Thomas, 
leaving  Issue  a  Daughter.  Thomas  Edoe  died  in  Fe- 
bruary 1823,  without  Issue.  One  of  the  Testator's 
Daughters  also  was  dead  when  the  Bill  was  filed ;  the 
other  was  still  living. 

Mr.  Sugden,  and  Mr.  Temple,  in  ^pport  of  the 
Demurrer: — 

Tlie  question  is,  whether  the  Trustees  can  make  a 
good  Title  to  the  Leaseholds ;  or,  in  other  words,  whe- 
ther Thomas  Edoe,  the  Son,  took  a  quasi  Estate  Tail  in 
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them,  or  a  Life  Estate  only.    We  contend  that  he  took  a 
life  Estate  only,  and  that,  upon  his  Decease,  his  Chil- 
dren took  the  Property  as  Purchasers.    In  the  first 
place,  the  Bequest  to  the  Heirs  of  the  Body  is  distinct 
from  that  to  the  Ancestor ;  for  the  Testator  gives  the 
Estate  to  Trustees,  in  trust  to  permit  his  Son  to  receive 
the  Rents  thereof,  which  creates  a  Trust  that  expires 
at  the  death  of  the  Son.    But  he  devises  the  Mes- 
suages themselves  to  the  Heirs.    This  distinction  was 
taken  in  Shapiand  v.  Smith  (a),  and  there  are  other 
Cases  to  the  same  effect  cited  in  Feame  Cont.  Rem. 
158,  6th  Edition.    In  the  next  place,  words  of  limi- 
tation are  superadded  to  the  Devise  to  the  Heirs.   In  all 
Cases  where  the  first  taker  is  held  to  have  an  Estate 
Tail,  the  Devise  to  the  Heir  would  give  him  an  Estate 
Tail  also.    Here  the  Devise  to  the  Heir  of  Thomas  Edoe, 
the  Son,  gives  him  an  Estate  in  Fee  as  to  the  Freeholds, 
and  the  absolute  Interest  as  to  the  Leaseholds.    Lod- 
dington  v.  Kime  (&).    There  is  no  inconsistency  in  ad- 
mitting that  the  Son  takes  an  Estate  Tail  in  the  Free- 
holds, and  that  he  takes  a  Life  Intei'est  only  in  the 
Leaseholds ;  for  the  same  words  may  have  a  different 
effect,  as  applied  to  one  species  of  Property,  from  what 
they  have  when  applied  to  another.     Forth  v.  Chap' 
man  (c).    The  Case  of  Hodgeson  v.  Bussey  (d)  closely 
applies  to  the  present  one ;  indeed,  it  is  impossible  for 
two  Cases  to  be  more  like  each  other.    The  Case  of 
Wilkinson  v.  South  (e)   also  supports  the  construction 
which  we  are  contending  for.    The  Court  was  not,  in 
that  Case,  called  upon  to  give  an  opinion  whether  the 
first  taker  took  a  life  Estate,  or  a  quasi  Estate  Tail,  for 
the  Property  would  Jiave  gone  over  in  either  ease,  yet 

(fl)  1  Bro.  C.  C.  75.  (b)  I  Salk.  234.  S.  C.  1.  Lord  Raym.  203. 
(r)  I  P.  W.  663.      (t/)  2  Atk.  89.      (e)  7  T.  R.  555^ 


CASES  IN  CHANCERY. 

Loid  Kenyan,  C.  J.  expressed  an  obiter  opinion  that 
ihe  first  taker  took  a  Life  Estate  only. 

Mr.  Pemberton,  in  support  of  the  Bill : — 

It  is  clear  that  the  Testator  intended  to  make  a 
general  disposition  of  his  Freeholds,  Copyholds  and 
Leaseholds.  He  gives  them  all  in  one  mass.  The  Term 
IB  the  Leasdiolds  was  500  years,  which  is  equiyalent  to 
mFreehold  Interest.  It  is  quite  settled  that  a  Devise  to 
A.,  to  permit  and  sofier  B.  to  take  the  Rents,  gives  the 
jegal  Estate  to  JB.  In  Shapland  v.  Smith  the  Trustees 
were  directed  to  pay  Rates,  Taxes  and  Repairs  out  of 
the  Rents,  and  to  pay  the  Residue  to  the  Testator's 
'Btother;  and,  therefore,  it  was  necessary  that  they 
should  take  tiie  legal  Estate.  If  the  Will  had  con- 
•dnded  with  the  Devise  to  the  Heirs  of  the  body  of 
Tkomas  •Edoe,  their  Heirs,  Executors,  -Administrators 
aad  Assigns,  it  would  have  admitted  of  considerable 
doubt,  whether  the  Heir  would  not  have  taken  abso- 
fcitely,  and  the  Father,  for  life  only.  But,  even  in  that 
Case,  the  observations  of  Lord  Kenyon,  C.J.  in  WUkm- 
90tt  V.  South,  are  sufficient  to  make  the  Court  pause 
before  it  come  to  that  Decision.  In  Hodgeson  v.  Bus- 
iey.  Lord  Hardwicke,  C.  relied  on  the  words :  ''  such 
Issue ;^'  and,  if  the  words  had  been :  ''  for  want  of 
Issue/'  he  would  have  decided  otherwise.  In  Wilkinson 
V.  South  the  words  were,  "  in  default  of  such  Issue;'' 
yet  Lord  Kenyon  seems  to  think  that,  unless  other 
words  had  beefa  introduced,  the  first  taker  would  have 
had  an  absolute  Interest.  In  the  Report  of  ihat  Case 
it  18  not  mentioned  that  Hodgeson  v.  Bussty  was  cited ; 
but  it  is  scarcely  possible  that  it  should  not  have  been, 
for  Read  v.  Snell  is  referred  to,  and  that  is  reported  in 
the  same  Book.    The  effect  of  the  subsequent 'CUuse  in 
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this  Will,  is  to  give  the  Estate  over  in  default  of  Issue, 
generally,  and  not  at  a  particular  period.  The  words, 
''  but  in  case  my  said  Son,  Thomas  Edoe,  shall  die 
without  Issue/'  mean  a  general  failure  of  Issue,  and 
give  to  the  former  words  their  technical  effect.  The 
consequence  is,  that  the  Heir  of  the  Body  would  take 
an  Estate  Tail;  and,  wherever  the  subsequent  words 
show  that  the  Heir  of  the  Body  would  take  an  Estate 
Tail,  and  not  a  Fee,  the  Ancestor  takes  an  Estate  Tail. 
It  cannot  be  disputed  that,  if  the  question  had  been 
what  Estate  William  Edoe  took,  it  would  have  been 
held  that  he  took  an  Estate  Tail.  The  clear  words  in 
the  latter  Devise  must  control,  not  be  controlled  'by 
tiie  ambiguous  ones  in  the  former.  The  words,  ''in 
default  of  Issue  of  the  body  of  both  my  said  Sons," 
which  precede  the  Devise  to  the  Daughters,  show  that  be 
meant  that  Bequest  to  take  effect  on  a  general  failure  of 
Issue  only,  and  that  the  former  words  should  have  thor 
legal  effect.  Murthwaite  v.  Jenkinsan  (/),  Crooke  ▼• 
De  Vandes  (g),  and  Elton  v.  Eason  (A),  are  all  Autho^ 
rities  in  support  of  the  Plaintiff's  Case. 


Mr.  Sugden,  in  reply  :— 

The  Bequest  over  has  nothing  at  all  to  do  vnth  the 
prior  Devise.  It  cannot  be  brought  in  aid  of  the  previous 
Limitation,  and  can  be  looked  at  only  when  it  is  dis- 
puted whether  the  Limitation  over  is,  or  is  not,  too  remote. 

(/)  3  Brod.  k  Bin.  623,  and  a  Bam.  &  Ores.  'ssj.  The 
Lord  Chancellor,  when  the  Case  again  came  before  hfln, 
agreed  with  the  Court  of  K.  B.  as  to  the  Freehold  Plropert]^ 
but  held  that  the  Limitation  over  was  good  as  to  the  Per- 
sonalty; see  3  Bam.  &  Cres.  191 ;  and  this  Decision  has. 
been  uBmied  by  tlie  House  of  Lords. 

ig)  9  Ves.  197.  (A)  19  Vcs,  73. 
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In  Hodgeson  v.  Bussey,  the  constructibn  put  upon  the  1825. 

words  was  with  a  view  to  give  effect  to  the  Limitation 
over :  and,  in  Wilkinson  v.  South,  the  question  related 
solely  to  the  Gift  over,  and  not  to  the  Gift  to  the  Heirs  Ward. 
of  the  Body.  In  that  Case  there  was  no  Gift,  as  here, 
to  the  first  taker,  for  life;  and  therefore  this  is  a  stronger 
Case  than  that.  But  Lord  Kenyan  was  not  required  to 
decide  upon  the  first  Gift;  and  therefore  it  is  unimport* 
mnt  what  quantity  of  Interest  was  given  to  the  first 
taker.  As  to  Crooke  v.  De  Vandes,  and  Elton  v.  Eason, 
they  both  turned  on  the  validity  of  the  Gift  over.  In 
the  former  of  those  .Cases,  no  one  could  pretend  to  argue 
that  an  Estate  Tail  was  not  created.  But  in  the  present 
there  is  a  Gift  to  Thomas  Edoe  for  Life,  and  then  a  Gift 
over  to  his  Children.  These  must  be  read  as  two  sepa- 
rate and  distinct  gifts.  The  Court  does  look  at  the 
Gift  over  as  to  Freeholds,  but  not  as  to  Leaseholds;  be- 
cause no  intention  as  to  the  latter  could  give  them  to  the 
Issue. 

The  Vice-Chancellor:  — 

' .  This  Will  gives  Freehold,  Copyhold  and  Leasehold 
Estates  to  Trustees  and  their  Heirs,  upon  trust  to  per- 
mit the  Wife  of  the  Testator  to  take  the  Rents  and 
Profits  for  her  Life,  and  for  so  long  as  she  should  con- 
tinae  his  Widow,  and,  from  and  after  her  death,  to 
pennit  the  Testator's  Son,  Tliomas,  to  take  such  Rents 
and  Profits,  for  and  during  the  Term  of  his  Life ;  and, 
ftom  aiid  after  the  decease  of  his  Son,  Thomas,  the 
Testator  gave  such  Freehold  and  Copyhold  and  Leasee 
bold  Estates  unto  the  Heirs  of  the  body  of  his  Son 
Thomas  lawfully  begotten,  their  Heirs,  Executors,  Ad-  ^ 

ministrators  and  Assigns,  for  ever;  but  in  case  his  Son 
Thomas  should  die  without  Issue,  then  he  gave  the  eaid 
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Leasehold,  Copyhold  and  Freehold  Estates  upon  trust 
for  the  benefit  of  his  Son  William  and  the  Heirs  of  his 
Body  lawfully  begotten^  in  like  manner  as  he  had 
Wabd.  thereinbefore  given  and  devised  the  same  for  the  benefit 
of  his  Son  Thomas  and  the  HeiiB  of  his  Body ;  and,  for 
default  of  Issue  of  both  his  said  Sons,  then  he  gave 
and  devised  the  said  Estates  to  his  two  Daughters,  their 
Heirs,  Executors,  Administrators  and  Assigns,  as 
Tenants  in  Common.  The  Testator's  Son  Thomas  en- 
tered  upon  these  several  Estates  after  the  death  of  the 
Widow,  and,  the  Copyhold  part  of  the  Property  having 
been  enfiranchised,  he  suffered  a  Recovery  of  the  Free- 
hold and  enfiranchised  Copyholds,  and  died  without  Issue, 
having,  by  his  Will,  devised  the  Leasehold  part  of  the 
Property  to  the  Plaintiffs,  who  have  entered  into  a 
Contract  for  Sale  of  the  same  to  the  Defendants.  This 
is  a  Bill  for  the  specific  performance  of  that  Contract; 
and  the  Defendant  has  demurred  to  it,  upon  the  ground 
that  the  Will  of  the  original  Testator  did  not  give  the 
absolute  Property  of  the  Leasehold  to  his  Son  Thomas. 
It  has  not  been  argued  that  Thomas,  the  Son,  did  not 
take  an  Estate  Tail  in  the  Freehold  and  Copyhold :  but 
it  is  said  that  his  Devise  of  the  Freehold,  Copyhold  and 
Leasehold  Estate  to  Thomas  and  the  Heirs  of  his  Body, 
their  Heirs,  Executors,  Administrators  and  Asaignu,  ia 
to  be  thus  rendered,  as  a  Devise  of  the  Freehold  and 
Copyhold  to  Thomas  and  the  Heirs  of  his  Body  and 
their  Heirs,  and  as  a  Devise  of  the  Leasehold  to  Uumas 
and  the  Heirs  of  his  Body,  their  Executors,  Admini* 
strators  and  Assigns ;  and  that,  notwithstanding  there 
are  subsequent  Expressions  in  the  Will  which  would 
control  the  words  of  Limitation  annexed  to  the  Heirs 
of  the  Body,  and  give  an  Estate  Tail  to  Thomas  in  the 
Freehold  and  Copyhold,  yet  that  (he  words  Ezecutors;* 
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AdministratoTS  and  AssignB,  being  to  be  considered  as 

annexed  to  the  Gift  of  the  Leasehold,  are  not  controlled 

by  the  subsequent  Expressions  in  the  Will,  and  would,         Kinc'h 

v« 

as  to  that  Property,  make    I%amas^9  Children   Pur-         Ward. 

chasers,  and  cut  down  Thomas*H  Estate  to  a  Tenancy 
for  life.  The  Defendant's  Counsel,  in  support  of  this 
Proposition,  have  relied  upon  the  Case  of  Hodgeson 
V.  Bussey,  But  that  Case  differs  materially  from  the 
present.  The  Gift  over  here,  after  the  Limitation  to  the 
Heirs  of  the  Body,  their  Heirs,  Executors,  Admini- 
strators and  Assigns,  is  not,  as  in  the  Case  of  Hodgeson 
▼.  Bussey,  in  default  of  such  Issue,  but  in  default  of 
Issue  generally.  In  default  of  such  Issue  there,  was 
considered,  in  default  of  Children  to  take  as  Purchasers ; 
and  the  Limitation  over  was,  therefore,  good.  But 
licre  the  Limitation  over,  being  after  a  general  failure  of 
bane,  would  be  void  as  too  remote. 

-  Tlie  Case  of  Wilkinson  v.  South  has  also  been  relied 
upon  for  the  Defendant :  but  there  it  was  considered, 
'Aom  the  words,  ''  then  after  the  Decease  of  the  first 
Taker,''  that  the  Limitation  over  was  to  take  effect  if  no 
Issue  were  living  at  his  Death.  There  are  no  words  here 
ibat  import  such  an  intention. 

It  was  further  argued,  by  one  of  the  Counsel,  that, 
«ui  the  Devise  was  to  Trustees  to  permit  Thomas  to  take 
^he  Profits  of  the  Leasehold,  Thomas  took  only  an 
equitable  Interest,  and  that  the  Limitation  to  the  Heirs 
of  his  Body,  being  plainly  legal,  his  Estate  was  neces- 
sarily confined  to  an  Estate  for  life.  But  it  has  long 
l>een  settled,  beyond  all  question,  that  a  Devise  to 
Trustees  to  permit  one  to  receive  the  Profits  of  Land,  is  a 
legal,  and  not  an  equitable  Estate.    I  am  of  opinion. 
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therefore,  that  the  words  of  Limitation  annexed  to  the 
Gift  to  the  Heirs  of  the  Body,  must  be  rejected,  as  well 
KiNcii  ^th  respect  to  the  Freehold,  as  the  Leasehold  Estate, 
Ward.  and  that  Thomas  took  an  absolute  Interest  in  the  Lease- 
hold Property,  and,  consequently,  the  Plaintiffs  can 
make  a  good  Title  to  the  Defendant. 

Demurrer  overruled. 


9th  NoTember. 


AGAR  V.  MACKLEW. 


Specijic  Per-     ThE  Bill  was  filed  by  Sir  E.  F.  Agar,  Henry  TraU, 

Arbitration.     J^^^^^^  Raymond  Barker  and  Andrew  Mackkw,  who, 

^—  together  with  Digby  Hamilton,  deceased,  were  Under- 

The  Court      lessees  of  Parsloe's   Club  in  St.  James' s^treet.     The 
will  not  enter* 
tarn  a  Bill  for     Defendant  was  the  Assignee  of  their  Lessors,  John  FaU 

the  specific         hwfield  Scott,  Richard  Carpenter,  William  Noble,  WUUam 

tax  Agreement  •S^''*^  *"^^  William  Hervey.    The  Lease  to  the  Plain- 
to  refer  to  Ar-  tiffs  contained  a  Provision  in  the  following  words : — 
bitration,  nor 
substitute  the 
Master  for  the  *'  If  the  said  E.  F.  Agar,  Digby  Hamilton,   Henry 

Arbitrators.        Trail,  Daniel  Raymond  Barker  and  Andrew  Macklew, 

their  Executors,  Administratora  or  Assigns,  shall,  at  any 
time  during  the  said  Term  hereby  granted,  be  desifons 
of  purchasing  all  the  Estate  and  Interest  then  to  come 
and  unexpired  of  the  said  J.  F.  Scott,  Richard  Car' 
penter,  fFilliam  Nobte,  William  Btdmer  and  William 
Hervey,  their  Executors,  Administrators  and  Assigns,  of 
and  in  the  said  hereby  demised  Messuage  or  Tenement^ 
and  shall  give  Notice  of 'such  their  Desire  to  the  said 
J.  F.  Scott,  JR.  Carpenter,  Wm.  Noble,  Wm.  Buhner, 
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and'^fii.  Hervey,  their  Executors,  Administrators  and 
Assigns,  they  shall  be  at  liberty  to  purchase  the  same^ 
for  such  Price  or  sum  of  Money  as  shall  be  fixed  upon 
by  two  persons,  indifferently  to  be  chosen,  as  Surveyors 
or  Appraisers,  the  one  of  such  Surveyors  or  Appraisers 
to  be  chosen  by  the  said  J.  F.  Scott,  R.  Carpenter, 
W.  Noble,  Wm.  Bulmer  and  Wm.  Hervey,  their  Execu- 
tors, Administrators  and  Assigns,    and    the  other  of 
such  Surveyors  or  Appraisers  to  be  chosen  by  the  said 
£.  F.  Agar,  D.  Hamilton,  H*  Trail,  D,  R.  Barker  and 
A.  Macklew,  such  Price  being  calculated  on  the  present 
value  of  the  Lease  of  the  said  Premises,  v^hich  it  has 
been  agreed  by  and  between  the  said  Parties  hereto 
mmoonts  to  the  sum  of  5,000  /. :  and  it  is  further  agreed, 
by  and  between  the  said  Parties  hereto,  that,  in  case 
the  said  Surveyors  so  to  be  chosen  as  aforesaid  shall 
differ  about  the  value  of  the  said  Premises,  the  same 
«hall  be  referred  to  a  third  person,  as  an  Umpire,  such 
Umpire  to  be  chosen  and  appointed  by  the  other  two 
^Surveyors  so  to  be  appointed  as  aforesaid:  and  it  is 
agreed  that  the  Umpirage  or  Determination  of  such 
:third  person  shall  be  binding  and  conclusive  upon  the 
jBsad  Parties  heretOj  their  Executors,  Administrators  and 
Jlssigns.      And  the    said  E.  F.  Agar,^  D.  Hamilton, 
^JS.  Trail,  D.  R.  Barker  and  A.  Macklew,  their  Executors, 
JLdministrators  and  Assigns,  shall,  upon  payment  of  such 
JValuation,    be  entitled  to  an  Assignment  of  all  the 
,Ilight  and  Interest  of  the  said  J.  F.  Scott,  JR.  Car- 
jpenter,  W.  Noble,  W,  Bulmer  and  fV,  Hervey,  their 
Executors,  Administrators  and  Assigns,  of  and  in  the 
jBaid  demised  Premises." 
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The  Bill  stated  the  death  of  D.  Hamilton ;  and  that 
the  Plaintiffs,  being  desirous  to  avail  themselves  of  the 
Vol.  II.  f  f 
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^^^5»  power  of  purchasing  the  Premises,  which  was  so  re- 

served to  them  in  the  Lease,  had  appointed  Mr.  Cock^ 
f^.  erell,  of  Burlirigton-street,  Surveyor,  to  value  the  same 

Macklew.      on  their  part,  and  had  required  the  Defendant  to  appoint 

some  other  Surveyor  on  his  part,  to  meet  Mr.  Cockerell; 
which  the  Defendant  had  refused  to  do.  The  Bill 
prayed  that  the  Defendant  might  be  directed,  by  the 
decree  of  the  Court,  to  appoint  some  fit  and  proper 
Person  to  meet  Mr.  Cockerell,  the  Plaintiffs  offering  to 
pay  such  Price  for  the  Premises  as  should  be  settled  by 
the  two  Arbitrators  or  Umpire;  or,  if  the  Defendant 
should  refuse  to  join  in  naming  a  proper  Person,  that  it 
might  be  referred  to  the  Master  to  ascertain  the  Value, 
the  Plaintiffs  offering  to  pay  such  Price  as  the  Master 
should  fix. 

To  this  Bill  the  Defendant  put  in  a  general  Demurrer 
for  want  of  Equity. 

Mr.  Sugden,  and  Mr.  Bickersteth,  for  the  Defendant: 

1st.  The  Court  vnll  not  decree  the  specific  perform- 
ance of  an  Agreement  to  name  Arbitrators  to  fix  the 
amount  of  Purchase-money.  In  Cooth  v.  Jackson  (a) 
the  question  was  disciissed ;  and  Lord  Eldon,  following 
Lord  Rosslt/n,  laid  it  down  that  the  Cdurt  would  not 
interfere,  even  where  the  substantial  thing  to  be  done 
.  was  agreed  between  the  Parties,  but  the  time  and  man- 
ner in  which  it  was  to  be  done,  was  that  which  they 
put  upon  otheils  to  prescribe.  That  rule  ha^  6vcfr  since 
been  uniformly  adhered  to.  In  Milnes  v.  Gery  (6), 
there  was  a  Contract  for  Sale,  at  a  Valuation  to  be  made 
by  Arbitrators ;  but,  as  the  Arbitrators  could  not  agree 

(•)  6  Ves.  34.  (b)  14  Ves.  400. 
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upon  a  Price^  or  upon  an  Umpire,  Sir  William  Grant, 
hdd  that  there  could  be  no  specific  performance 
of  the  Agreement  for  Sale.  Blundell  v.  Brettargh  (c) 
was  a  much  stronger  Case ;  because  the  Arbitrators  were 
named  on  the  face  of  the  Instrument^  and  it  was  pro- 
vided that  the  Award  should  be  made  within  a  certain 
time.  In  Gaurlay  v.  Duke  of  Somerset  (d),  Sir  Wil- 
Ham  Grant,  said  that  there  was  no  instance  of 
a  Party  seeking  the  interposition  of  the  Court  and 
obtaining  it,  where  any  part  of  the  Relief  was  to  be 
obtained  through  the  interposition  of  a  third  Party. 
WUks  V.  Davis  (e)  is  very  similar  to  the  present  Case ; 
and  the  Lord  Chancellor  there  certainly  said  that  the 
Court  would  interfere  to  ascertain  the  Value,  in  order  to 
direct  a  specific  Performance,  if  the  Parties  have  agreed 
as  to  a  Valuation,  but  have  not  named  Parties  to  make 
liie  Valuation ;  but  the  Plaintiff's  Counsel  here  may 
feirly  be  challenged  to  produce  a  single  Case  where  the 
Court  has  so  interferred.  Morse  v.  Merest  {/)  was  a 
different  Case,  and  did  not  involve  the  question  which 
most  here  be  decided.  The  Court  has  no  Jurisdiction 
to  compel  that  first  step,  without  which  there  can  be  no 
Sale;  and  it  will  never  direct,  by  its  Decree,  an  act 
•rer  the  execution  of  which  it  has  no  control.  Sup- 
pose the  Court  were  to  decree  that  the  Defendant  should 
name  an  Arbitrator,  how  could  it  compel  the  execution 
of  that  Decree  ?  Or,  even  if  an  Arbitrator  were  named, 
how  could  it  compel  that  Arbitrator  to  act  ?  Could  it 
compel  the  Arbitrators  to  agree  upon  a  Price?  It  is 
die  constant  doctrine  of  the  Court  never  to  interfere  in 
Cases  3vheie  it  cannot   enforce  the   acts  which  it  is 
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(c)  17  Ves.  23a.      (rf)  10  Ves.  429.       (e)  3  Meriv.  507. 
(/)  6  Madd.  36. 
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called  upon  to  direct;  and,  upon  the  same  principle,  it 
wiU  not  decree  specific  performance  of  an  Agreement 
for  a  Partnership ;  because,  as  soon  as  the  Partnership 
was  formed,  the  party  might  dissolve  it,  and  render 
the  decree  nugatory.  On  the  principle  that,  in  order 
to  be  entitled  to  a  Decree  at  all,  a  perfect  Decree 
must  be  sought,  the  Court  will  not  decree  the  partial 
redemption  of  a  Mortgage.  As  to  the  case  of  naming 
Arbitrators  to  fix  a  Price,  the  Court  has  followed  the 
Civil  Law,  which  provides  that,  in  such  cases,  it  is  a 
mere  question  of  Arbitration,  and  not  within  the  cog- 
nizance of  a  Court  of  Judicature. 


2d.  In  the  present  Case,  the  Proviso  is  entirely  per- 
sonal, and  is  confined  to  the  five  Persons  named  in  it. 
It  does  not  apply  to  the  Survivors  of  them,  or  their 
Representatives,  and,  therefore,  there  can  be  no  Retief 
in  the  present  Case,  even  if  the  principles  of  the  Court 
did  not  forbid  its  interference. 


Mr.  Hart,  and  Mr,  Hayter,  for  the  Plaintiffs : — 

The  Cases  referred  to  have  no  application  to  the 
present.  What  is  sought  here,  is  not  to  appoint  an 
Arbitrator,  but  a  Surveyor,  on  the  part  of  the  Defendant, 
to  value  the  Materials ;  and,  if  the  Surveyors  do  not 
agree,  the  Court  will  ascertain  the  Value  through  the 
Master.  A  Party  who  comes  for  specific  Performance 
must  have  a  certain  Contract,  clear  in  its  Terms ;  and 
the  Price  is  of  the  essence  of  the  Contract.  The  ques- 
tion here  is,  whether;  where  the  Contract  is  complete  at 
its  inception,  and  there  is  a  perfect  Contract  to  sell  at 
a  fair  Value,  if  the  Parties  differ  as  to  their  own  Judg- 
ment of  the  Value,  or  refuse  to  name  Arbitrators  to  fix 
the  Value,  the  Court  can  refuse  to  allow  the  Master  to 
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fix  the  Value.    The  mode  of  ascertaining  the  Price  ^835. 

mentioned  in  this  Proviso,  is  only  stated  for  the  purpose 

of  ascertaining  it   fairly.     This  Case  differs  from  the 

Cases  which  have  been  cited  in  this,  that  the  mode  of     Macklbw. 

ascertaining  the  Value  is  not  here  of  the  essence  of  the 

Contract.    In  Gaskarth  v.  Lord  Lotother  (g>,  the  Court 

decreed  specific  performance  of  an  Agreement  to  sell  at 

a  fair  Valuation.     Wilks  v.  Davis,  and  Milnes  v.  Gery, 

are  quite  consistent  with  that,  and   with  every  Case 

like  the  present,  where  fair  Value  is  the  substance  of  the 

Contract,  and  the  Covenant  to  appoint  Arbitrators  is 

only  one  mode  of  ascertaining  that  Value.     Hall  v. 

Warren  (h)  is  quite  in  point.  • 

The  Vice-Chancelloe  : — 

There  is  no  weight  in  the  second  Objection.  The 
first  expression  in  the  Proviso  is :  '*  If  the  five  Lessees, 
their  Executors,  Administrators  or  Assigns,  shall  be 
desirous  of  purchasing."  It  is  plain,  therefore,  that 
it  was  not  the  intention  of  the  Parties  that  the  Power 
of  naming  an  Arbitrator  should  be  personal  to  the 
five  Lessees. 

As  to  the  more  general  Objection.  I  consider  it  to  be 
quite  settled  that  this  Court  will  not  entertain  a  Bill 
for  the  specific  performance  of  an  Agreement  to  refer 
to  Arbitration;  nor  will,  in 'such  case,  substitute  the 
Master  for  the  Arbitrators,  which  would  be  to  bind  the 
Parties  contrary  to  their  Agreement.  The  Demurrer 
must  be  allowed. 

{g)  la  Ves.  107.  (A)  9  Ves.  605^ 
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15th  Not. 
^        ^ ' 

Creditor. 
Costs. 

Creditor  pro- 
ceeding at  Law 
against  the 
Executor,  after 
a  Decree,  al- 
lowed his  Costs 
at  Law  incurred 
previous  to  No- 
tice of  the  De* 
cree,  but  not  his 
Costs  of  the 
motion  to  re- 
strain his  Pro- 
ceedings. 

10th  and  14th 
November. 

^ V ' 

Satisfaction. 

A,  being  in- 
debted, as  his 
Father's  Ex- 
ecutor, to  the 
Trustees  of  his 
Sister's  Mar- 
riage Settle- 
ment, settled  on 
her  and  her 
Children  a  Sum 
to  a  larger 
amount,  in 
Consideration 
of  the  natural 
Love  and  Af- 
Jection  he  bore 
them :  Held 
that  it  was  not 
a  Satisfaction 
of  the  Debt. 
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ANONYMOUS. 

U  PON  a  Motion  to  restrain  a  Creditor  from  procecd- 
ng  at  Law  against  an  Executor,  after  a  Decree  against 
the  Executor,  the  Vice-Chancellor  gave  the  Creditor  his 
Costs  at  Law,  up  to  the  time  of  his  having  notice  of  the 
Decree ;  but,  after  consulting  with  the  Register,  refused 
to  the  Creditor  the  Costs  of  the  Motion. 


DREWE  V.  BIDGOOD. 

X  HE  Plaintiff,  Dorothy  Drewe,  upon  the  death  of  her 
Father,  Charles  Bidgood,  became  entitled,  under  his 
Marriage  Settlement,  tea  sum  of  463/.  155.  gJ.  She 
intermarried  with  the  Plaintiff,  John  Hose  Drewe,  in  the 
lifetime  of  her  Father :  and,  by  the  Settlement  made  on 
her  Marriage,  every  Provision  to  which  she  should  be- 
come entitled  under  her  Father's  Marriage  Settlement 
was  assigned  to  Trustees,  (one  of  whom  was  her  Brother, 
C  Bidgood,  the  younger,)  for  her  separate  use,  with 
power  to  her  to  dispose  of  the  same  by  Deed  or  Will ; 
and,  in  default  of  her  disposition,  upon  trust  for  the 
Children  of.  the  Marriage,  equally,  at  the  usual  periods. 

Charles  Bidgood,  the  Father,  died  in  March  1797, 
having  in  his  hands  the  Funds  out  of  which  the 
463/.  15*.  gd.  was  payable.    He,  by  his  Will,  left  two 
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Legacies  of   lo/.  each  to  Mr.  and  Mrs.  Drewe   for 
Mourning,  and  appointed  his  Son>  Charles  Bidgood,  his 
Executor  and  residuary  Legatee.   By  an  Indenture,  dated 
in  August  1797,  made  between  Charles  Bidgood,  the 
younger,  and  one  John  Pitnuin,  of  the  one  part,  and 
William  Drewe  of  the  other  part,  after  reciting  that 
C.  Bidgood,  the  younger,  for  the  natural  love  and  affec- 
tion which  he  bore  to  his  Sister,  Dorothy  Drewe,  and 
her  two  Children,  Dorothy  Drewe,  the  younger,  and 
Charles  Drewe,  and  with  a  view  to  make  some  Provision 
for  Dorothy  Drewe,  the  elder,  separate  from  her  Husband, 
and  for  her  Children,  had  lately,  with  his  own  Monies, 
amounting  altogether  to  19994/.  ^6^*  9^*>  purchased 
divers  sums   of   Stock,   amounting  in  the  whole  to 
4,117/.  105*  Three  per  Cent.  Consolidated  Bank  Annui- 
ties, in  the  names  of  himself  and  John  Pitman ;  Charles 
Bidgood,  the  younger,  and  J.  Pitman,  covenanted  and 
declared,  to  and  with  William  Drewe,  that  they  would 
stand  possessed  of  the  Stock,  and  of  the  Interest  and 
Dividends  thereof,  in  trust  for  Mrs.  Drewe,  for  her 
separate  use,  during  her  life,  and,  after  her  decease,  in 
trust  for  Dorothy  Drewe,  the  younger,  and   Charles 
Drewe,  and  the  Survivor  of  them :  but,  if  they  should 
lx>th  die  in  their  Mother's  lifetime,  then  in  trust  for  such 
persons  as  the  Mother  should,  by  Deed  or  Will,  appoint, 
apd,  in  default  of  appointment,  in  trust  for  her  Executors 
fx  Administrators.     The   Deed    contained    the    usual 
Clauses  for  the  indemnity  and  reimbursement  of  the 
Trustees. 


Drewe 

r. 
Bidgood. 


Charles  Bidgood,  the  younger,  died  on  the  7th  of 
January  1813,  having  appointed  the  Defendant  Ann 
Bidgood,  his  Widow,  his  sol^  Executrix. 

F  F  4 
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The  Bill  was  filed  for  payment  of  the  463/.  155.  gdT. 
out  of  the  Assets  of  Charles  Bidgood,  the  Father. 

The  Defendant,  in  her  answer,  submitted  that  the 
463/.  15s.  gd.  had  been,  in  the  lifetime  of  Charles  Bid^ 
good,  the  yoimger,  discharged  or  satisfied,  or  ought  to 
be  presumed  to  have  been  discharged  and  satisfied ;  for 
that  Charles  Bidgood,  the  elder,  died  in  1797,  and,  by 
his  Will,  left  no  more  to  Mr.  and  Mrs.  Drewe  than  a 
small  Legacy  of  10/.  each,  which  they  received,  without 
making  any  claim  or  demand  on  Charles  Bidgood,  the 
younger,  for  payment  of  the  463  /.  1 5  s.  9  d.,  or  any  other 
sum  of  Money  as  being  due  to  them  from  the  Estate  of 
Charles  Bidgood,  the  elder;  although  they  well  knew 
that  Charles  Bidgood,  the  elder,  had,  in  his  lifetime, 
received  that  sum;  and  that,  although  Charles  Bidgood, 
the  younger,  lived  for  sixteen  years  after  his  Father's 
death,  no  demand  was  ever  made  on  him  for  payment  of 
the  463/.  155.  9^.,  or  any  part  thereof,  or  any  Interest 
for  the  same,  as  a  Debt  due  from  the  Estate  of  Charles 
Bidgood,  the  elder ;  and  Charles  Bidgood,  the  younger, 
was  suffered  to  apply  and  dispose  of  the  Property  and 
Efiects  of  Charles  Bidgood,ihe  elder,  without  any  demand 
having  been  made  on  him  for  payment  of  such  sum  of 
Money,  as  a  Debt :  That,  after  the  death  of  Charles  Bid* 
good,  the  elder,  the  Defendant  had  understood  and  be- 
lieved that  Charles  Bidgood,  the  younger,  from  motives 
of  kindness  and  affection  to  Mrs.  Drewe,  his  Sister,  and 
her  Family,  gave  her  a  sum  of  2,000/.,  which  was,  at 
different  times,  and  in  different  Sums,  invested  in  the 
purchase  of  Stock  in  the  public  Funds,  which  Stock 
was  transferred  into  the  names  of  Charles  Bidgood,  the 
younger,  and  John  Pitman,  upon  trust  for  the  benefit  of 
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Mrs.  Drewe  and  her  Children^  and  which  the  Defendant 
submitted  was  a  satisfaction  of  the  463  /.  15  s.  Qd.,  if  the 
same  was  really  due ;  that  she  had  found,  amongst  the 
Papers  of  her  late  Husband,  several  Letters,  which  were 
written  by  Mr.  Drewe  to  him,  very  shortly  after  the 
death  of  Charles  Bidgood,  the  elder,  referring  to  Advances 
made  by  Charles  Bidgood,  the  younger,  to  Mr.  Drewe 
and  his  Wife,  or  of  Money  which  he  gave  to  them,  or 
permitted  Drewe  to  receive,  or  retain  and  apply,  as  a 
Gift  or  Bounty,  for  the  benefit  of  Drewe  and  his  Wife, 
and  their  Family,  making  up  or  towards  the  sum  of 
3,000/.,  and  expressing  Dretve's  gratitude  for  the  liberal 
and  generous  conduct  of  Charles  Bidgood,  the  younger, 
towards  his  Wife  and  their  Children ;  and  which  Letters 
were  as  follows : — 


Dr£WS 

V. 

Bidgood. 


Tjondon,  14th  May  1797. 
"  Dear  Brother, 
"  I  have, by  Monday's  post,  received  {vomMr.  Richard, 
<m  your  account.  Bills,  value  365/.  105.,  which,  with 
720/.  25.  the  Purchase-money  for  your  moiety  of 
the  Tithes,  your  Sister  gives  me  your  very  generous 
order  to  lay  out  in  Three  per  Cent.  Consols,  in  the 
joint  Names  of  yourself  and  John  Pitman,  in  trust  for 
her  and  our  Children.  I  beg  you  will  accept  my  grate- 
ful thanks  for  your  kindness  to  them.  They  deserve 
our  love,  and  you  have  the  heartfelt  pleasure  of  pro- 
moting their  happiness.  Enclosed,  you  have  the  Re- 
ceipts for  the  Stock  I  have  already  bought,  and  hope 
to  be  able  very  soon  to  lay  out  the  remaining  Balance 
due  for  the  Tithes,  as  T  am  extremely  anxious  that  what 
you  are  now  doing  for  your  Sister  shall  be  applied  to 
the  best  advantage.  If  you  will  sign  the  enclosed 
Paper  and  return  it  to  me,  I  shall  bs  able  to  receive 


Drewe 
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your  Dividend  on  your  Old  Sruth-Sea  Annuities,  as 
80on  as  the  Probate  of  your  Father's  Will  is  sent  me^ 
or  exhibited  at  the  South-Sea  House." 

.  £.    f.  £.     t.    d. 

"  365  10    remitted    -    -    -    -    bought    745  18    4  Consob. 
"  487  10    part  of  720/.  a.t.  per  J.R.  D.  1,000 D* 


£  1,745  18    4 


*'  Stock  bought  in  the  Names  of 
C  Bidgood  and  John  Pitman^ 
trust  for  Dorothf  Drewe, 


ames  of  1 
^itman^  in  > 
«/'  J 


London,  27th  May  1797- 
"  Dear  Brother, 
"  I  have  two  Letters  from  your  Sister,  one  enclosing 
an  Order  for  receiving  your  Dividend,  amounting  to 
64/.  105.;  the  other,  with  Bank  Bills  for  50/.  These 
two  Sums  are  laid  out  in  the  Consols,  agreeably  to  your 
friendly  direction;  and  enclosed  you  have  the  Stock 
Receipt,  and  a  Letter  of  Attorney  for  me  to  receive  the 
Dividends,  which  you  and  Mr.  Pitman  will  be  so 
obUging  as  to  execute.  I  am  extremely  obliged  to  you 
for  your  anxiety  to  invest  a  further  Sum  in  the  Stocks 
on  this  Account,  which,  certainly,  at  the  present  low 
price  of  the  Funds,  is  a  very  great  object  to  us  if  it  could 
be  accomplished.  My  Brother  Richard,  I  am  sure, 
will  contrive  to  advance  Money  upon  this  important 
occasion.  If  you  wish  to  accomplish  this  friendly 
Business  before  you  join  your  Regiment,  I  can  only 
express  my  grateful  Acknowledgment  for  the  kind  part 
you  are  acting,  and  remain  your 

Affectionate  Brother^ 


"  J.  R.  Drew. 
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6th  June  1797* 
**  Dear  Brother, 
''  I  have  heard  from  your  Sister  since  you  left  Rock- 
beard;  and  hope  this  will  find  you  safe  and  well  with 
your  Regiment.  Finding  it  was  your  wish  to  provide 
the  Money  for  tbe  Funds  immediately,  and  being  in- 
formed of  the  difficulty  of  borrowing  in  the  Country,  I 
have  applied  to  a  Friend  in  Town,  who  is  so  obliging  as 
to  advance  the  800 /•  on  your  Note,  which  I  have  in- 
closed for  you  to  sign.  This  has  enabled  me  to  lay  out 
the  whole  sum  of  2,000/.  in  the  Consols,  in  the  joint 
Names  of  yourself  and  Pitman,  in  trust  for  your  Sister 
and  my  Children;  and  the  enclosed,  with  former 
Receipts,  makes  up  the  whole  Sum.  You  see  the  Note 
is  on  Demand ;  but,  should  it  be  convenient  to  you  to 
send  the  Money  in  three  Months,  it  will  make  no  mate- 
rial difference,  as  it  will  remain  in  the  hands  of  my 
Friend.*' 


Deswb 

.V. 
BiDOOOD. 


^  May  la.  Bills  from  £zon    -    365  10  -  Stock  receipt  365  10 

—  —  Paid  for  Tithe    -    720  —  -    - 

—  26,  Bills  -.---      54  —  -. 

—  27.  Dividend  O.S.S.  A.     64  10  -    - 
June  2.  Borr*  on  C.  B.  Ace*  800  —  -    - 


£,  2,000  — 


IP 

«    4B7  10 

D" 

-    323  10 

D« 

.    116  — 

D* 

-    798    8 

£.  2,000  — 


•'  The  above  is  a  state  of  the  Trust  Account/' 


The  Answer  then  set  forth  the  Deed  of  August  1797, 
and  insisted  that,  by  the  means  aforesaid,  the  463/. 
I6t*  Qd.  had  been  fully  satisfied. 

Mr.  Sugden,  and  Mr.  Merivale,  for  the  Plaintiffs : — 
It  cannot  be  contended  that  the  Deed  of  1 797  was 
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made  in  Satisfaction  of  the  463/.  155.  gd.  That  Deed 
recites  that  it  was  made  for  the  natural  love  and  affec- 
tion which  C.  Bidgood,  the  younger,  bore  to  his  Sister 
and  her  Children,  and  with  a  view  to  make  a  Provision 
for  them.  No  allusion  is  made  to  the  Claim  of  Mrs. 
Drewe  under  her  Father's  Settlement.  The  Letters  set 
forth  in  the  Answer  afford  the  strongest  Evidence  that 
the  Settlement  of  1797,  was  not  made  in  consequence 
of  any  Bargain  between  the  Parties,  but  that  it  en- 
tirely emanated  from  the  affection  of  the  Brother  to  his 
Sister.  Besides,  Mrs.  Drewe  was  under  Covertoie 
when  that  Settlement  was  made,  and  the  Rights  of  the 
Children  would  be  materially  altered  by  it«  For,  under 
their  Mother's  Settlement,  they  would  take  vested  In- 
terests on  coming  of  Age;  but,  under  the  Deed  of 
1 797,  the  whole  goes  to  the  Survivor. 


Mr.  Hart,  and  Mr.  Roupell,  for  the  Defendantr 
relied  on  the  expressions  in  the  Letters,  and  contended 
that  it  was  clear,  from  the  Plaintiffs  having  abstained 
from  making  any  Demand  upon  Charles  Bidgood, 
that  they  were  conscious  he  intended  the  Settlement 
made  by  him  to  be  a  Satisfaction  of  the  463/.  15^.  gd; 
and  that  as  Drewe  borrowed  for  him  the  800  /.,  to  enable 
him  to  make  the  Settlement,  it  could  not  be  supposed 
that  he  meant  to  leave  himself  in  a  situation  to  be 
called  upon  for  the  463  L  i^s.  gd. 


The  Vice-Chancellor  : — 

The  Deed  of  Gift  expressly  states  that  the  4,1 17/.  10s. 
was  purchased  by  Charles  Bidgood,  the  younger,  with 
his  own  Monies,  and  for  the.  natural  love  and  aflfection 
which  he  bore  to  his  Sister  and  her  Children,  who  had 
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no  immediate  Interest  in  the  463/.  i^s.  gd.     I  am, 
therefore,  concluded  from  presmning  that  he  meant,  by 
this  Gift,  to  pay  a  Debt  due  from  his  Father's  Estate,         I^«^bwe 
whatever  the  probabiUty  may  be  in  that  respect.  Bidoood, 


BB^ 
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14th  and  3i8t 

This  was  a  Bin  claiming  the  benefit  of  an  Award,     ^November. 

made  in  favour  of  the  Executor  of  James  Fanning,  by     Jurisdiction 
the  Commissioners  under  the  Conventions  and  Act  of        Appeal. 
ParUament  for  settling  the  Claims  of  British  Subjects,      «,  "~" 
whose  Property  had  been  confiscated  during  the  French  lies  to  the  Court 

Revolution.  o£  Chancery 

firom  the  De- 

The  material  facts  of  the  Case  are  fully  stated  in  the  ^j^^  p^j^  Coun- 
Judgment,  and  in  the  Report  of  a  Motion  for  an  Injimc-  cil,  or  the  Com- 
tion  made  in  this  Cause,  in  Mr.  Jacob's  Reports,  p.  84.  ^,Ider  thl^AcU 

and  Conven- 
The  only  question  which  the  Vice-Chancellor  thought  tions  for  in- 

it  necessary  to  have  argued,  at  the  hearing,  was,  whether  S7?*?1'?J°|'. 
,     ^         /   ,  .     r ,.    .  ,        t   \        ,     . .  .    British  Subjects 

the  Court  had  any  junsdiction  to  alter  the  Award  wnicn  for  ^^  Confis- 

had  been  made«  on  Appeal^  by  the  Privy  Council.  cation  of  their 

Property  by  the 

The  SoticUor-General,  and  Mr-  Wakefield,  for  the  f^^""^^  R^<>- 
Pl«;«f^ff  luuonary  Go- 

Piamtitt.  vemment. 

Mr.  Hartf  and  Mr.  Simpkinson,  for  the  Defendant 
Devereux,  the  Executor  of  Fanning,  and  Mr.  Fonblanque, 
and  Mr.  Roupell,  for  a  Party  to  whom  the  Executor  had 
assigned  his  Interest^  insisted  that  this  Court  had  no 
Jurisdiction : 

ist.  Because  the  Conventions  and  Act  of  Parliament 
provided  that  the  Claims  should  be  settled  by  the  Com- 
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misaioners,  subject  only  to  the  control  of  the  King  in 
Council ;  but  gave  no  jurisdiction  to  the  Court  of  Chan- 
HiLL  eery,  except  on  one  single  point,  which  did  not  arise  in 

REAitnoK.  ^^^^  Case ;  and  the  decision  of  the  Commissioners,  sub- 
ject to  the  control  of  the  King  in  Council  (which  had 
been  exercised  in  this  Case)  was  decisive,  not  merely  as 
to  whether  any  Claim  could  be  made,  but  also  as  to  the 
Right  of  the  Party  who  made  it. 

2d.  Because  the  Plaintiff  had  made  no  Claim  within 
the  time  Umited  by  the  Conventions  and  Act  of  Parlia- 
ment. 

Mr.  Wray  appeared  for  the  Attorn^-General,  who 
was  made  a  Defendant  in  respect  of  a  Right  which 
would  accrue  to  the  Crown,'  as  to  a  part  of  the  Fund 
awarded,  in  case  the  Plaintiff  was  entitled. 


The  Solicitor-General,  and  Mr.  Wakefield,  for  the 
tiff,  insisted,  1st,  That  the  Award  of  the  Commissioners 
must  be  considered  as  having  decided  no  more  than 
that  a  certain  Sum  was  due  to  the  Representative  of 
Mr.  Fanning,  and  not  as  having  settled  the  questioD 
whether  his  Real  or  his  Personal  Representative  was 
the  Party  beneficially  entitled :  that  that  question  was 
now,  for  the  first  time,  raised  in  this  Suit,  and  could  not 
have  been  properly  raised  or  decided  before  the  Commis- 
sioners: that  the  Executor  must  be  considered  as  a 
Trustee  «f  the  Fund  for  the  Parties,  who  would,  in 
a  Court  of  Equity,  estabUsh  their  Claim  to  it. 

2d.  That  the  Fund  claimed  by  the  Plaintiffs  was 
already  in  the  hands  of  the  Court,  having  been  paid  into 
it  by  the  Commissionersi  under  the  authority  of  the  Act 
of  Parliament. 
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3d.  That  the  Appeal  to  the  Privy  Council  was  only 
upon  the  question,  whether  there  had  been  such  a  Lobs 
sustained  as  gave  a  Claim  to  Compensation ;  and  was 
not  intended  to  usurp  the  equitable  jurisdiction  of  the  Rka&dov* 
Court  of  Chancery,  in  case  the  Party  who  had  the  legal 
title  to  receive  the  Fund  could  be  shown  to  be  a  Trustee 
for  other  Parties. 

The  Vice-Chancellor  : — 

By  the  fourth  Article  of  the  definitive  Treaty  of  Peace 
between  England  and  France,  concluded  at  Paris  on  the 
30th  of  May  1814,  it  was  stipulated  that  certain  Com- 
missioners should  be  appointed  for  the  examination  of 
the  Claims  of  British  Subjects  upon  the  French  Govern- 
ment, for  the  value  of  Property,  moveable  or  immove- 
able, which  had  been  illegally  confiscated  by  the  French 
Authorities  since  the  year  1792.  By  a  Convention,  con- 
eluded  between  England  and  France  in  pursuance  of  the 
ninth  Article  of  the  definitive  Treaty  of  Peace  between 
the  Allied  Powers  and  France,  made  at  Paris  on  the 
aoth  November  1815,  it  is  stipulated  that,  for  the  exa- 
mination and  liquidation  of  the  Claims  of  British  Sub- 
jects on  the  French  Government,  a  Capital,  producing  an 
Interest  of  3,500,000  francs,  commencing  from  the  23d 
of  March  1816,  should  be  inscribed,  as  a  Fund  of  Gua- 
rantee, in  the  Great  Book  of  the  Public  Debt  of  France, 
in  the  names  of  four  Commissioners,  one  half  British, 
and  the  other  half  French ;  and,  by  the  same  Conven- 
tion, certain  Periods  were  appointed  for  bringing  forward 
the  Claims  of  British  Subjects,  after  which  they  were  no 
longer  to  have  the  benefit  of  the  Liquidation  provided  by 
Ail  Convention. 


V, 

Reardon. 
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Certain  other  Conventions  were  afterwards  concluded, 
between  Great  Britain  and  France,  for  the  purpose  of 
Hill  giving  effect  to  the  last-mentioned  Convention :  and,  by 

several  Commissions  under  the  Great  Seal  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  his  Majesty,  the 
late  King,  was  pleased  to  appoint  certain  Commissioners 
for  the  purpose  of  acting,  on  behalf  of  his  Msjestf, 
according  to  the  provisions  of  these  Conventions. 

By  another  Convention,  signed  at  Paris  on  the  25th 
of  April  1818,  for  the  final  arrangement  of  the  Claims 
of  British  Subjects  on  the  French  Government,  it  was 
agreed  that,  in  order  to  effect  the  payment  and  entire 
extinction  of  the  Capital  and  Interest  which  might  be 
awarded  to  the  British  Subjects^  there  should  be  in- 
scribed, in  the  Great  Book  of  the  PubUc  Debt  of  France, 
a  further  perpetual  Annuity  of  3,000,000  francs, 
which  should  bear  Interest  from  the  22d  of  March  1818, 
and  should  be  equally  appUcable,  with  what  remained 
unapplied  of  the  former  sum  of  3,500,000  francs,  under 
the  Convention  of  1815,  to  the  payment  of  the  Claims 
of  British  Subjects. 

By  69  Geo.  3,  c.  31,  intituled,  '*  An  Act  to  enable 
certain  Commissioners  fully  to  carry  into  effect  several 
Conventions  for  liquidating  Claims  of  British  Sulgects 
and  others  against  the  Government  of  France,"  after 
reciting  to  the  effect  aforesaid,  and  that,  the  said  Com- 
missioners so  appointed  having  proceeded  in  the  dis* 
charge  of  their  duty,  they  caused  to  be  inscribed  in  a 
Register,  provided  by  them  for  that  purpose,  the  Names 
of  all  the  Claimants  who  had  presented  themselves 
within  the  period  prescribed  by  the  Conventions,  and 
they  liquidated  and  caused  to  be  paid  to  the  Claimant! 
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tiertain  Sums,  producing,  in  the  whole,  2,345,895  francs         1825. 
of  yearly   value,   deducting  therefrom  two  per  cent. 
on  the  amount  of  all  Claims  liquidated,  so  that  in 
the  year  1818  a  Sum,  producing  554,105  francs  yearly      Bsardok. 
revenue,  still  remained  of  the  said  Fund  of  Guarantee ; 
it  is  enacted,  that,  in  order  to  enable  the  said  Com- 
missioners to  complete  the  examination  and  liquidation 
of  the  Claims  of  such  Persons  who  should  have  caused 
their  Names  and  Claims  to  be  inserted  in  the  aforesaid 
Register,  it  should  and  might  be  lawful  for  the  said 
Commissioners  to  apportion,  divide. and  distribute  the 
said  sums  of  Money,  so  provided  by  France  as  aforesaid, 
to  and  amongst  the  several  Claimants  whose  names  are 
duly  entered  in  the  said  Register,  and  whose  Claims 
should  be  admitted  by  them  in  manner  therein  more 
particularly  mentioned. 

By  the  loth  section  of  the  Act,  it  was  provided 
that,  if  questions  should  arise  on  the  constmction  of 
these  several  Conventions,   any  Claimant   dissatisfied 
with  the  judgment  of  the  Commissioners  should  be 
at  liberty  to  appeal  therefrom  to  his  Majesty  in  Council, 
smbject  to   the  Conditions   and   Restrictions    therein 
stated:  and,  by  the  15th  section  of  the  Act,  it  was 
further  provided  that,  in  case  any  Dispute  should  arise 
between  any  Parties  interested  in  any  such  Claims,  and 
the  Commissioners  should  not  be  able  to  decide  as  to 
the  Persons  legally  entitled  to  receive  the  liquidated 
amount,  then  it  should  be  lawful  for  the  Commissioners, 
under  the  authority  of  his  Majesty's  principal  Secretary 
of  State,  for  Foreign  Affairs,  to  sell  so  much  of  the 
Capital  inscribed  in  the  Great  Book  of  France  as  afore*- 
said,  as  would  be  equal  in  amount  to  such  disputed 
Chdm,  and  to  direct  that  the  Sum  arising  from  such  Sale 
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1825.         should  be  paid  into  the  Bank  of  England,  in  the  name« 

'  of  the  Accountant  General  of  the  Court  of  Chancery^- 

^"•^  which  said  Court,  upon  Motion  or  Petition  of  any  Person 

Umavldov.      making  Claim  to  such  Money,  should  have  power  to- 

decide  upon  such  disputed  Claims,  and  to  make  such 
Order  in  the  premises  as  should  seem  just. 

The  Defendant,  James  Edward  Devereux,  previous  to 
the  passing  of  the  Act  of  the  59th  of  the  late  King,, 
caused  a  Claim  to  be  duly  entered  in  the  Register  kept 
by  the  Commissioners,  as  Executor  of  a  Mr.  Farmingp 
who  died  in  1805,  m  respect  of  moveable  and  immove- 
able Property  which  had  been  confiscated  by  the  French 
Government  in  1 792  ;  and,  after  the  passing  of  the  Act 
of  the  59th  of  the  late  King,  the  Commissioners  pro- 
ceeded to  examine  his  Claim,  and,  on  the  12th  of 
October  1819,  awarded  that  Mr.  Fanning,  having  prior 
to  the  Confiscation  sued  out  and  obtained  Letters  of 
NaturaUzation  and  Nobility  in  France,  his  Loss  by  Con-^ 
fiscation  did  not  fall  within  the  true  Construction  of  the 
said  several  Conventions. 

From  this  Judgment  of  the  Commissioners  the  De^ 
fendant  Deveretix  appealed  to  the  King  in  Council; 
and,  by  an  Order,  made  on  the  10th  of  October  1800^ 
the  Award  of  the  Commissioners  was  rescinded,  and  die 
Commissioners  were  directed  to  proceed  to  examine  and 
ascertain  the  amount  of  the  Loss  sustained  by  Mr. 
Fanning,  by  such  Confiscation  of  his  Property,  whereof 
all  Pei-sons  whom  it  might  concern  were  to  take  notice^ 
and  govern  themselves  accordingly.  In  obedience  to 
this  Order  of  the  Eang  in  Council,  the  Commissioners 
afterwards  proceeded  in  the  Examination ;  and,  in  le-' 
spect  of  the  confiscated  Property,  awarded,  at  different 
times,  laige  sums  of  Money  to  the  Defendant,  Deverettx, 
as  Executor  of  Fanning, 
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The  present  Bill  was  filed^  on  the  17th  of  March  19.25. 

1820,  by  C.  Hill  and  Ann  his  Wife,  claiming,  in  Right  ^        ' 

of  the  Plaintiff,  Ann,  to  be  entitled  to  one-half  of  the  ^^^^ 

Sums  so  awarded  to  the  Defendant,  Devereux,  upon  the  Reardok* 
ground  that,  by  the  Laws  of  France,  Mr.  Fanning  had 
not  the  Power  of  disposing  of  this  Property  by  his  Will, 
and  that  one  Moiety  of  the  Property  confiscated  had 
belonged  to  his  Wife,  who  died  in  his  lifetime,  and  had 
descended,  first  to  the  Children  of  the  Marriage,  and, 
through  them,  to  tlie  Plaintiff,  Ann,  as  Heiress  to  her 
and  to  her  Children ;  and,  as  to  the  other  Moiety,  that, 
Fannu^  having  died  without  Heirs,  it  had  devolved 
upon  the  Crown.  The  Bill  named  as  Defendants,  Mr. 
Devereux,  and  Mr.  Reardon  to  whom  Mr.  Devereux  had 
assigned  his  Interest,  and  the  Attorney-General,  and 
prayed  the  Declarations  of  the  Court  accordingly. 
Upon  the  opening  of  this  Case,  a  preliminary  Objection 
was  taken,  that  this  Court  had  no  Jurisdiction,  there 
bong  no  Right  of  Appeal  given  by  the  sgth  Geo.  3, 
to  this  Court,  from  the  Decisions  of  the  Commissioners. 
It  was  argued,  for  the  Plaintiff,  that  the  Decision  of  the 
Commissioners  was,  in  effect,  nothing  more  than  a 
Judgment  that  those  who  represented  Mr.  Fanning  were, 
as  against  the  French  Government,  entitled  to  the 
Compensation  awarded,  and  that  it  remained  to  be 
settled,  by  proper  judicial  Authority,  who  those  Re- 
presentatives were. 

On  the  hearing  of  the  Cause,  I  expressed  my  opinion 
that  this  Court  had  no  Jurisdiction  to  entertain  the 
Question  raised  by  the  present  Bill,  and  I  continue  of 
that  opinion.  Those  who  claim  under  Mr.  Fanning 
in  respect  of  the  violence  and  injustice  of  the  French 
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1895^  Revolutionary  Qoverament,  sustained  a  loss  which  was 

beyond  the  reach  and  remedy  of  any  Court  of  Justice. 
The  title  to  Relief  is  wholly  derived  from  the  Ctfn- 
Reardox.      ventions  and  the  Act  of  Parliament  referred  to,  and  is 

to  be  obtained  only  through  those  Conventions,  and 
according  to  the  Provisions  of  the  Act  of  Parliament ; 
and  there  can  be  no  Appeal  to  any  Court  of  Justice 
against  the  Judgment  of  the  Commissioners,  unless  it 
be  specially  provided  by  the  Conventions  and  Statute. 
Not  only  is  no  such  Right  of  Appeal  expressly  given, 
but  it  is,  by  necessary  intendment,  plainly  excluded.  The 
^  5th  sect,  of  the  59  th  Geo.  3.  enables  the  Commissioners, 
in  case  of  conflicting  Claims  to  any  Compensation 
which  they  may  have  awarded  to  be  paid  by  the  French 
Government,  to  call  in  the  assistance  of  the  Court  of 
Chancery  to  decide  between  the  Claimants,  if  they 
<think  fit  to  do  so,  and  the  measure  be  sanctioned  by 
the  Secretary  of  State  for  Foreign  Affairs,  and  the 
Lords  of  the  Treasury.  If  the  Legislature  had  intended 
that  the  Court  of  Chancery  should  have  Jurisdiction  in 
•all  cases  to  review  the  Decision  of  the  Commissioners, 
with  respect  to  the  Party  entitled  to  the  Compensation 
awarded  by  them,  this  Provision  could  not  have  found 
its  way  into  the  Statute,  and  this  Court  has  therefore  no 
Jurisdiction. 

In  this  Case,  also,  it  does  not  appear  that  the  Plaintiffs 
ever  presented  themselves  as  Claimants  before  the  Com- 
missioners, or  caused  their  Names  and  Claims  to  be 
duly  inserted  in  the  Register  kept  by  the  Commissioners, 
within  the  periods  prescribed  by  the  several  Conventions, 
so  as  to  entitle  themselves  to  the  benefit  of  the  Liqui- 
dation provided  by  the  Conventions  and  Statute,  if  the 
Court  could  have  entertained  Jurisdiction. 
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Let  the  Bill  be  dismissed,  but  without  Costs,  because  1895. 

of  the  novelty  and  importance  of  the  Question,  and 
because  the  Defendants  might  have  had  the  opinion  of 
the  Court   upon    the    question  of  Jurisdiction  by  a      Rbardon. 
Demurrer. 
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STEVENS  V.  GUPPY.  g4tli  Nov, 

q^  Title. 

1  HIS  Suit  was  instituted  for  the  specific  Performance  of      Vendor  and 

a  Contract  for  the  Sale  of  an  Estate,  part  of  which  was      Jrv^^c^er. 
Copyhold,   and  had  been   purchased,  by  the  present      Where  the 

Vendor,  from  one  Thomas  Hickmam,     It  was  alleged  3?*^®  ^^  *"  * 

£lst&te  was  06' 
lyy  the  Purchaser  that  the  Father  of  Thomas  Hickmans  fiy^^  from  a 

had  devised  this  Copyhold  by  his  Will,  and  that  his  Person  who 

Wm  ought  to  be  produced.  rA"im- ;* 

pression  that  hi* 

On  the  Title  being  referred  to  the  Master,  Thomas  Ancestor',  wai 

.     .  .     .  was  void,  a 

Hickmans  made  an  Affidavit,  in  support  of  it,  in  the  purchaser  was 

following  words : —  no^  com- 

pelled to  com- 
plete his  Con- 
**  Thomas  Hickmans  maketh  Oath,  and  saith  that  he  tract,  without 

was  the  Owner  of  a  piece  or  parcel  of  Grarden  Ground,  H[^  vJlU^o-^ 

of  Free   Copyhold  Tenure,   situate  at   Cosely,  in  the  Evidence  of  itt 

County  of  Stafford,  held  of  the  Manor  of  Sedgly,  which  Contents. 

this  Deponent  sold  to  Thomas  Smith,  of  Cosely,  Farmer, 

about  the  year  1806 ;  that  Deponent  inherited  the  said 

piece    of   Ground    from    his  Father,   Wm.  Hickmans, 

deceased,  together  with  other  Copyhold  Premises  held  of 

the  same  Manor,  and  was  duly  admitted  in  Court  to  the 

same  as  Tenant  to  the  Lord  of  the  said  Manor;  that  his 

Father  made  and  signed  some  Paper  as  and  for  a  Will, 

which  was  prepared  and  written  out  by  one  Isaac  Smithy 
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1825.         *  Fender-maker,  of  Costly,  now  deceased,  and  the  De- 
*        "*        '     ponent  took  the  said  Paper  or  Will  to  Mr.  Brettel,  the 
Stevens        Steward  of  the  Manor,  at  the  Court  at  which  this  De- 
GuppY.        ponent  was  so  admitted  Tenant;  and  that  the  said  Mr. 
Brettel  looked  at  and  reatt  over  the  said  Will,  and  said 
it  was  not  worth  a  damn,  and  that  the  Deponent,  as 
Heir  of  his  Father,  was  entitled  to  all  the  said  Copyhold 
Premises  of  which  his  Father  died  possessed ;  never- 
theless this  Deponent  was  willing  and  consented  that 
Elizabeth  Hickmans,  his  Sister,  now  deceased,  should 
have  one  House,  part  of  the  said  Copyhold  Premises^ 
for  her  Life,  agreeable  to  the  intention  of  Deponent's 
Father,  expressed,  as   Deponent  believes,  in  the  said 
Paper-writing    or   Will,    and    Deponent   accordingly 
suffered  the  said  E.  Hickmans  to  have  the  Rents  of  the 
said  House  as  long  as  she  Uved ;  but  she  had  no  part  of 
the  Rents  of  the  said  Grarden  Ground,  so  sold  by  De- 
ponent to  the  said  Thomas  Smith :  and  Deponent  further 
saith  that  he  cannot  set  forth  the  Contents  of  the  said 
Will ;  for  that  he  never  saw  it  after  the  time  he  took  it 
to  the  said  Court,  where  he  left  it,  as  being  of  no  use; 
and  that  the  said  Will  was  never  proved  in  any  Court 
whatever." 

The  Master  reported  in  favour  of  the  Title;  upon 
which  the  Purchaser  excepted  to  the  Report. 

In  support  of  the  Exception,  it  was  contended  that 
the  Purchaser  could  not  be  compelled  to  complete  his 
Contract,  unless  the  Will  was  produced,  if  it  was  in 
existence,  or  proper  Evidence  given  of  its  Contents,  in 
case  it  could  not  be  found ;  because  the  Will  might 
hereafter  be  produced,  or  Evidence  be  given  of  its  Con- 
tents, and  the  Opinion  of  the  Steward  be  shown  to  be 
erroneous. 
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Mr.  Heald,  Mr.  Preston,  Mr.  Lovat,  Mr.  RomiUy,  and 
Mr.  PenUterton,  appeared  for  the  different  Parties. 

r 

The  Vice-Chancellok: — 

It  is  plain,  from  this  Affidavit,  that  the  Father  of 
Thomas  Hickmam  had  made  some  Testamentaiy  De- 
claration with  respect  to  this  Copyhold  in  his  Will :  and 
a  Purchaser  cannot  be  compelled  to  take  the  Title,  under 
Thomas  Hickmam,  without  full  Proof  of  the  Contents 

of  that  Will. 

Exception  overruled. 


i8i25. 

Stevbvs 

V. 
GUPPT. 


THE  ATTORNEY  GENERAL 

V. 

PEMBROKE  HALL. 


24th  Nov. 


Charity. 

A  Corporation, 
which  was 

1  HIS  was  an  Information  to  set  aside  a  Lease,  granted  ^^^  ^£,  ^  ^^ 
in   1607,  ^y  *^  Wardens  of  St.  Bees   School  to  the  venues  of 
Master  and  Fellows  of  Pembroke  Hall,  Cambridge.  a  StwD^nSd 

Sum  to  a  Col* 

Edmund  Grindall,  Archbishop  of  Canterbury,  in  the  ^^ge,  in  the  4th 

'  of  James  the 

•year  1583,  under  the  authority  of  Letters  Patent  from  pj^g^  conveyed 

Queen  Elizabeth,  appointed  that  Lands  of  the  annual  to  the  College 
value  of  50/.  should  be  purchased  and  given  to  the  ^^^^J^  ^ 
Warden  and   Governor  of  5^.  Bees  School,  and  their  Vaiue,  in  Satis- 
Successors,  for  ever,  for  the  Maintenance  of  the  said  faction  of  the 

School,  and  for  the  Relief  of  poor  Scholars  going  from      jiig  Lands  so 

conveyed,  by 
accidental  circumstances,  became  of  much  greater  Value  in  proportion 
than  the  Lands  which  were  reserved  by  the  Corporation  for  the  other 
purposes  of  the  Charity ;  yet  the  Court  will  not,  at  this  day,  undo  an 
Arrangement  which  was  fair  at  the  time,  and  had  the  Approbation  of  the 
Executor  of  the  Founder. 

c  G  4 


442 

Attorney 
General 

Pembrokb 
HalIm 


CASES  IN  CHANCERY. 

thence  to  the  Universities  of  Oxford  and  Cambridge  f 
and  he  directed  that  20/.  should  be  applied  for  the 
finding  of  one  Fellow  and  two  Scholars  in  Pembroke 
Hall,  in  Cambridge,  and  20  L  to  the  Schoolmaster  of 
St.  Bees,  and  3/.  6  <.  8  J.  to  the  Usher,  and  20  s.  to  the 
Receiver,  and  i^s.^d.  for  a  yearly  Dinner  for  the  Cro- 
vemors ;  arid  that  the  Residue,  together  with  Penalties, 
after  Reparations  and  other  necessary  Charges,  should 
form  a  Stock ;  and,  when  the  Stock  should  amount  to 
80/.,  should  be  employed  in  purchasing  other  Lands,  of 
the  yearly  Revenue  of  five  marks,  for  the  Relief  of 
another  poor  Scholar  in  Pembroke  Hall ;  and,  when  a 
further  like  accumulation  of  Stock  should  be  made, 
that  it  should  be  applied  in  the  purchase  of  other  Lands 
for  the  Relief  of  a  poor  Scholar  in  Queen's  College, 
Oxford ;  and  so,  from  time  to  time,  as  the  Stock  should 
increase  and  other  Lands  should  be  purchased,  the 
Revenues  should  be  applied  for  the  further  Relief  of 
poor  Scholars,  successively,  in  Cambridge  and  Oxford. 


On  the  16th  of  June  1585,  certain  Lands,  called 
Palmer's  Fields,  which  then  produced  a  clear  yearly 
Rent  of  24/.,  were  purchased  and  conveyed  to  the 
Warden  and  Governors  of  St.  Bees  School,  to  form 
part  of  those  which  were  to  produce  the  50/.  a  year. 
On  the  3i8t  of  May  1606,  in  the  4th  year  of  King 
James  the  First,  these  Fields  were  leased,  by  flie 
Wardens  of  St.  Bees  School,  to  Reynold  Gleydell,  the 
elder,  and  Reynold  Gleydell,  the  younger,  for  99  years, 
at  the  same  Rent  of  24  /.  a  year.  Other  Lands,  to  the 
yearly  value  of  30/.,  were  afterwards  purchased  and 
conveyed  to  the  Warden  and  Governors  of  the  School, 
so  as  to  make  up  the  yearly  sum  of  50/.    In  i£94» 
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there  appeared  to  be  a  Surplus  of  the  Revenues  of  the 
Charity  Lands  in  the  hands  of  the  Receiver,  amounting 
to  40/.;  and  that  Sum,  together  with  26/.  supplied  by 
the  Executors  of  the  Archbishop,  was  laid  out  in  the 
purchase  of  other  Lands,  of  the  yearly  value  of  4  /•, 
for  the  Maintenance  of  another  Scholar  in  Pembroke 
Hall 
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By  an  Indenture,  dated  the  1st  of  June  1607,  and 
made  between  the  Warden  and  Governors  of  St.  Bees 
School,  of  the  one  part,  and  the  Master  and  Fellows  of 
Pembroke  Hall,  Cambridge,  of  the  other  part  (and  to 
which  it  appeared,  by  the  Recitals,  that  John  Scott, 
the  surviving  Executor  of  the  Archbishop,  was  also  a 
party,)  reciting  that  the  Archbishop,  a  little  before  his 
death,  when  he  made  his  Statutes  for  the  Government 
and  Sustentation  of  one  Fellow  and  two  Scholars  of  the 
said  College,  did  think  that  the  Master  and  Fellows  of 
the  said  College  had  not  sufficient  Licence  in  Mortmain 
to  take  to  them  and  their  Successors  the  20/.  a  year 
which  he  limited  to  them,  and,  for  that  reason,  did 
appoint  the  Warden  and  Governors  of  St.  Bees  School  " 
to  pay  to  them  such  yearly  Sum ;  and  that,  since  the 
death  of  the  Archbishop,  there  had  been,  by  consent 
as  well  of   the  said  Master  and  Fellows   as  of  the 
Executors  of  the  Archbishop,  a  Licence  in  Mortmain 
procured,    enabling  the  said  Master  and  Fellows  to 
purchase  and  receive,  to  them  and  their  Successors  for 
ever.  Lands,  Tenements  and  Hereditaments  not  exceed- 
ing the  yearly  value  of  80/. ;  it  was  witnessed  that,  for 
the  better  assurance  of  the  20  L  a  year  appointed  by  the 
Archbishop,    and  of  the   additional  4/.  a  year  pro- 
duced by  the  Lands  since  purchased,    the  Warden 
and  Qovemors   of   St.   Bees   did   demise,   unto  the 
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Master  and   Fellows   of  Pembroke   Hall,   the  Lands 
called    Palmer's    Fields   (so   held    on    Lease    by  the 
G  ley  dells  at  24/.  a  year),  for  a  term  of  i^ooo  years, 
thence  next  ensuing,  at  the  yearly  Bent  of  a  red  Rose, 
at  the  Feast  of  the  Nativity  of  5^.  John,  if  lawfully 
demanded:  and  the  Warden  and  Governors  of  the 
School  covenanted  that  the  24/.  a  year,  reserved  by  the 
fiaid  Lease  to  the  Gleydells,  should^  during  their  tenn, 
be  paid  to  the  Master  and  Fellows  of  Pembroke  Hall; 
and,  after  the  determination  of  GleydelTs  Lease,  that 
they  would,  during  the  remainder  of  the  term  of  1,000 
years,  pay  yearly  the  sum  of  24/.  to  the  Master  and 
Fellows  of  Pembroke  Hall,  for  the  Maintenance  of  the 
Fellow  and  three  Scholars  in  that  College.     The  In- 
denture   also  stated  that  John  Scott,   the  surviving 
Executor  of  the  Archbishop,  in  order  to  secure,  to  the 
Fellow  and  three  Scholars  of  the  Archbishop's  Foun- 
dation, the  same  Benefit,  Privileges  and  CommoditieB 
as  any  other  Fellows  and    Scholars  enjoyed  in  that 
College,  had  agreed  to  pay  and  bestow,  out  of  the 
Estate  of  the  Archbishop,  a  sum  of  200 /•  to  the  Master 
and  Fellows  of  Pembroke  Hall;  and  the  Master  and 
Fellows  on  their  part,  in  consideration  of  this  sum  of 
200/.,  and  of  the  said  demise  of  the  said  Lands  called 
Palmer's  Fields,  covenanted  that  the  Fellow  and  three 
Scholars  should  enjoy  the  like  Benefits^  Privileges  and 
Commodities  as  the  other  Fellows  and  Scholars  of  the 
College ;  and  that  they  would  deliver  to  John  Scott  a 
counterpart  of  this  Indenture. 


The  Information  was  filed  against  the  Master  and 
Fellows  of  Pembroke  Hall  and  the  Warden  ^and  Go- 
vernors of  St.  Bees  School ;  and  it  stated  that  the  Rent 
of  the  Lands  called  Palmer's  Fields  had  increased  to 
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the  annual  sum  of  500/.^  whilst  the  other  Lands,  retained 
by  the  Warden  and  Governors  of  the  School,  were  now 
only  of  the  annual  amount  of  124/.  195.;  and  it  charged 
that  the  original  Lease  to  the  Gleydells,  and  also  the 
Lease  to  the  Master  and  Fellows  of  the  College,  were 
both  fraudulent,  and  that,  at  the  time  of  granting  the 
same,  the  Lands  called  Palmer^s  Fields  were  of  much 
greater  value  than  24  /.  a  year ;  and  that,  notwithstanding 
the  Engagement,  on  the  part  of  the  Master  and  Fellows 
of  PenUfroke  Hall,  that  the  Scholars  of  the  Archbishop's 
Foundation  should  have  the  Uke  Benefits,  Privileges  and 
Commodities  as  any  of  the  Fellows  and  Scholars  of  the 
CSoIlege,  the  said  Fellow  and  Scholars  of  the  Arch- 
bishop's Foundation  had  enjoyed  only  certain  limited 
Benefits,  much  inferior  to  the  other  Fellows  and 
Scholars. 

It  also  stated  that,  in  1612,  a  Bill  was  filed  in  this 
Court  by  John  Scott  against  the  Warden  and  Governors 
of  St.  Bees  School,  touching  these  Leases,  and  that  an 
prder  was  made  in  that  Cause,  on  the  2 1st  of  November 
1612,  as  follows : — *'  Whereas,  upon  the  hearing  of  this 
Cause  the  22d  of  October  last,  it  appeared  that  one 
JSeginald  Cleydall  hath  gotten  a  Lease  of  some  of  the 
School  Lands  at  an  Under-rent ;  and,  as  it  was  then 
lUIeged,  of  the  Master  and  Fellows  of  Pembroke  Hall, 
in  Cambridge,  for  i,ooo  years,  in  Reversion  of  the  said 
Cleydair^  Lease :  It  is,  therefore,  ordered,  by  the  Lord 
Chancellor,  that  a  Subpoena  be  awarded  against  the  said 
Cleydall  to  bring  his  said  Lease  into  Court,  to  be  viewed 
land  considered  of  as  shall  be  meet.  And  his  Lordship 
^11  also  be  pleased  to  write  his  honourable  Letters  unto 
the  said  Master  and  Fellows  of  Pembroke  Hall,  to  bring 
their  said  Lease  into  this  Court,  to  be  also  seen  and 
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perused  as  shall  be  fit ;  and  that  such  Order  may  be 
taken  thereupon,  touching  both  the  said  Leases,  as 
shall  be  meet/' 

No  further  Proceedings  appeared  to  have  been  taken 
in  that  Cause  touching  these  Leases. 

The  Information  prayed  that  the  Lease  to  the  Master 
and  Fellows  of  Pembroke  Hall  might  be  set  aside  and 
cancelled :  or,  if  the  Court  should  be  of  opinion  that  it 
ought  not  to  be  cancelled,  then  that  it  might  be  declared 
that  the  Master  and  Fellows  held  it  only  as  a  SecuriQr 
for  the  payment  to  them  of  the  annual  sum  of  24/.,  or 
such  further  Sum  as  they  might  be  entitled  to,  in  re- 
spect of  the  increased  Value  of  the  Estate,  in  proportioq 
with  the  other  objects  of  the  Charity ;  and  that  thej 
were  Trustees  of  the  Surplus  for  the  benefit  of  the 
Charity :  and  that  the  Fellows  and  Scholars  of  the 
Archbishop's  Foundation  might  be  declared  entitled  to 
the  Uke  Benefits,  and  put  upon  an  Equality,  in  all 
respects,  with  the  other  Fellows  and  Scholars  of  the 
College. 

The  Master  and  Fellows  of  the  College,  by  their 
Answer,  denied  the  Fraud,  and  stated  that  the  FellowB 
and  Scholars  on  the  St.  Bees  Foundation  had  always 
enjoyed  the  same  Benefits,  and  been  on  the  same 
footing  as  the  other  Fellows  and  Scholars ;  and  that,  so 
far  from  the  other  Fellows  of  the  College  having  been 
benefited  by  the  Archbishop's  Foundation,  tt^ey  had, 
in  fact,  been  injured  by  it;  inasmuch  as  the  present 
St,  Bees  Fellow,  during  the  26  years  he  had  held  the 
Fellowship,  had  been  paid  938/.  more  than  was  pro- 
duced by  the  Rents,  Profits  and  Fines  received  fir 
Palma^i  Fields. 
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The  Information  now  came  on  to  be  heard. 

The  Solicitor-General,  and  Mr.  Pemberton,  for  the 
Informant. 

Mr.  Home,  and  Mr.  Simpkinson,  for  the  Defendants. 

The  Vice-Chancellor  : — 

It  appears  that,  in  making  up  the  50/.  a  year  in 

Land  according  to  the  Archbishop's  appointment,  the 

Lands  called  Palmer's  Fields  were  computed,  by  his 

Executors,  at  the  Rent  of  24/.  a  year  only,  and  there  is, 

therefore,  no  reason  to  suppose  that  the  Lease  which 

was  granted  a  few  years  afterwards  to  the  Gleydells  at 

the  same  Rent  of  24  /.  a  year,  was  a  fraudulent  Lease. 

Still  less  can  it  be   supposed  that  the  Warden  and 

Governors  of  St.  Bees  School  would  fraudulently  grant 

te  the  College  an  undue  proportion  of  the  Revenues  of 

the  Charity,  to  the  prejudice  of  their  own  Establishment. 

^o  motive  can  be  assigned  for  such  conduct :  and  it  is 

^lain,  by  the  Recitals  in  the  Lease  to  the  College,  to 

^which  the  Executor  of  the  Archbishop  was  a  party,  that 

the  purpose  of  all  Parties  was  to  give  to  the  College 

"that  proportion  of  benefit  in  Land  which  the  Archbishop 

liad  given  in  Money,  and  which  the  Archbishop  would 

liimself  have  given  in  Land,  if  the  College  had,  before 

liis  death,  been  capable  of  holding  the  Land  in  Mort- 

snain.    It  has  happened  that  the  Land  so  allotted,  by  the 

"Warden  and  Governors  of  the  School,  to  the  College  has, 

:firom  accidental    circumstances,    increased   in  annual 

Talue  in  a  much  greater  proportion  than  the  Land  which 

was  reserved  by  the  School :  and  the  principal  purpose 

of  the  present  Information  is,  to  undo  this  Arrangement 

and  to  make  a  new  and  proportionable  Division  between 

the  several  Objects  of  the  Charity. 
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I  cannot  think  it  the  office  of  a  Court  of  Equity,  at 
the  distance  of  more  than  two  Centuries^  to  undo  an 
Arrangement  which  was  perfectly  fair  at  the  time  be- 
tween the  contracting  Parties,  and  was  sanctioned  with 
the  full  Approbation  of  the  Executor  of  the  Founder, 
and  has  become  imequal  only  from  Accidents  arising  out 
of  the  course  of  time.  The  Information  must,  therefore, 
in  this  respect,  be  dismissed.  As  to  the  other  Point: 
the  Fellow  and  three  Scholars  of  the  Archbishop's 
Foundation  are,  by  the  Indenture  of  the  4th  of  Jama, 
plamly  entitled  to  the  like  Benefits,  Privileges  and  Com- 
modities with  the  other  Fellows  and  Scholars  of  the 
College;  and  the  Court  will  make  a  Declaration 
accordingly. 


23d  July. 

33d  Nov. 

7  Dec. 

Vendor  and 

Purchaser, 

legacy. 


HORN  V.  HORN. 


1  HIS  was  a  Bill,  by  Legatees  whose  Legacies  were 
charged  upon  the  Real  Estates  of  the  Testator,  for  pay- 
ment of  their  Legacies.    Some  parts  of  the  Real  Estates 
Whe    1>       ^^  h^tn  sold ;  and  the  Purchasers  of  those  parts  were 

cies  were  made  Defendants, 

charged  upon 
the  Real  Es- 
tates of  a 
Trader,  and 
his  Devisee  and 
Exeputor  sold 
part  of  the 
Real  Estates 

Debts  were  Horn  sold  part  of  the  Estates  to  one  Mackinder, 

paid ;  held  that  475/.;  and  he  received  350/.,  part  of  the  Purchase- 
the  Purchaser, 

notwithstanding  the  47  Geo.  3,  c.  74,  was  liable  to  see  his  Purchase*mone 
applied  in  payment  of  the  Legacies. 


The  Testator  was,  at  the  time  of  making  his  Will  and 
of  his  Death,  a  Trader.  He  devised  his  Real  Estates, 
subject  to  die  payment  of  Legacies,  to  his  Son,  Josej^ 
Horn,  in  Fee,  whom  he  appointed  his  sole  Executor. 
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money,  and  applied  152/.  of  it  in  part  payment  of  one 
of  the  Legacies  charged  upon  the  Real  Estates,  although, 
at  that  time,  several  of  the  Testator's  Debts  remained 
unpaid.  He  afterwards  conveyed  all  his  Estate  and 
Effects  (subject  to  the  Legacies)  to  Trustees  for  the 
benefit  of  his  Creditors. 
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When  the  Cause  came  on,  for  further  directions,  the 
Court  referred  it  to  the  Master,  to  inquire  whether  the 
350/.,  or  the  152/.,  had  been  duly  applied,  or  was  still 
applicable,  to  pay  the  Legacies  charged  upon  the  Real 
Estates.  The  Master  reported  that  neither  of  those  Sums 
had  been  duly  applied,  or  was  now  applicable  in  satis- 
faction of  the  Legacies  charged  by  the  Testator  upon 
his  Real  Estates,  inasmuch  as  the  Debts  of  the  Testator 
had  not  been  fully  satisfied  and  paid,  and  inasmuch  as 
the  other  Legatees  had  not  been  paid  rateably  with  the 
Legatee  who  had  been  paid  the  152/. 

The  Purchaser  excepted  to  the  Report.    On  the  hear- 
ing of  the  exception,  the  question  wcw,  whether  the  Pur- 
chaser ought  to  have  seen  that  his  Purchase-money  was 
a,pplied  in  payment  of  the  Legacies  ;  or  whether,  as  the 
Xteal  Estate  of  a  Trader  was  by  the  47  Geo.  3,  c.  74^ 
subject  to  Debts,   generally,  the  Purchaser  was  dis- 
charged from  the  obligation  to  see  that  his  Money  was 
^mpplied  in  payment  of  the  Legacies,  as  he  would  have 
lieen  if  the  Estate  had  been  charged  by  the  Testator 
"^vith  payment  of  his  Debts. 

Mr.  Home,  Mr.  Preston,  and  Mr.  Spence,  for  the 

Plaintiffs : — 

The  Purchaser  must  have  looked  to  the  Will ;  and  he 

^^uld  not  do  so  without  seeing  that  the  Legacies  were 

:pre8sly  charged  on  the  Estates.     Oilght  he  not  then 
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to  bave  inquired  whether  the  Legacies  were  paid  ?  Thui 
Case  is  not  within  the  47  Geo.  3,  c.  74.  Where  Debts 
are  specified  in  the  Will,  or  in  a  Schedule  annexed  to  it, 
they  are  specific  Charges,  and  the  Purqhaser  is  clearly 
bound  to  see  that  the  Purchase-money  is  duly  applied 
in  discharge  of  them.  The  47  Geo.  3.  could  never  in- 
tend to  effect  so  great  an  injustice  as  to  put  Legatees, 
whose  Legacies  are  specifically  charged  upon  the  Estate, 
completely  at  the  mercy  of  the  Devisee  or  Trustee,  who 
might  sell  the  Property  and  misapply  the  Money.  The 
Case  must  be  decided  on  the  general  principle.  The  only 
object  of  the  Statute  was  to  put  Simple  Contract  Debtors 
of  Traders  in  the  same  situation  as  to  his  Real  Estates, 
and  to  give  them  the  same  rights  over  it,  as  Specialty 
Creditors  had  at  Common  Law.  If  a  Bill  were  filed  for 
the  Administration  of  Assets  before  the  Sale  took  place, 
it  would  be  Notice  to  the  Purchaser,  and  he  would  be 
oound  to  see  to  the  application  of  the  Purchase-money, 
even  if  there  were  only  a  general  charge  of  Debts. 
Lord  Thurlow  decided  that,  where  a  Bond  Creditor  filed 
his  Bill  before  the  Sale,  the  Land  was  not  discharged, 
because  it  would  interfere  with  the  Administration  of  the 
Assets  by  the  Court 


Mr.  Agar,  Mr.  Parker,  and  Mr.  Duckworth,  for  the 
Purchaser : —  ' 
If  the  Purchaser  is'pot  discharged  in  such  a  Case  as 
this,  it  is  clear  tliat  there  must  always  be  a  Suit  in 
Chancery,  in  order  to  enable  a  proper  Title  to  be  made 
to  the  Real  Estate  of  a  Trader ;  and  the  Act  of  Parlia- 
ment nirould  be  nugatory.  The  question  is,  whether  the 
Effect  of  the  Act  of  Parliament  is  not  to  make  the  Real 
Estates  of  Traders  Assets  for  the  payment  of  their 
Debts,  in  the  same  manner  as  if  there  were  a  general 
Charge    of  Debts  by  Will.    If  so,  then  all  the  Rules 


The  Decree  directed  tke  Purchaser  to  pay  into  Court 
the  whole  amount  of  his  Purchase-money,  with  Interest 
at  Four  per  Cent.,  and  the  remaining  part  of  the  Testa- 
tor's Real  Estates  to  be  sold. 

^OL.  II.  H  H 
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applicable  to  a  general  Charge  of  Debts  by  Will  must  1825. 

have  their  effect,  and,  amongst  others,  the  Rule  that 

where  there  is  a  general  Charge  of  Debts  the  Purchaser 

shall  not  be  bound  to  see  to  the  Application  of  the  Pur-         Horn 

chase-money.     Here,  as  in  every  other  Case,  the  Debts 

were  a  Charge  prior  to  the  Legacies.    They  were  unpaid 

at  the  time  of  this  Sale,  and,  therefore,  the  Purchaser 

was  not  bound  to  see  to  the  Application  of  the  Money 

which  he  paid  for  the  Estate. 

Mr.  Willis,  for  a  Mortgagee. 

The  Vice-Chancellor  :— 
The  only  effect  ofthe  Statute  47  Geo.  3,sess.  t,  c.  74, 
is  to  render  the  Heir  and  Devisee  of  a  Trader  liable  to 
the  same  Suits  in  Equity,  at  the  Suit  of  a  Simple  Con- 
tract Creditor,  as  they  were  before  liable  to  at  the  Suit 
of  a  Specialty  Creditor,  where  the  Heir  was  bound.  But 
the  Purchaser  from  an  Heir  or  Devisee  being,  before  the 
Statute,  bound  to  see  to  the  Application  of  his  Purchase- 
money  in  satisfaction  of  Legacies  charged  on  the  Land 
by  the  Devisor,  notwithstanding  the  existence  of  Spe- 
cialty Debts  which  were  to  be  paid  out  of  the  Land, 
and  the  Statute  having  made  no  difference  in  this  respect, 
the  Purchaser  from  the  Heir  or  Devisee  of  a  Trader  must 
continue  bound  to  see  to  the  Application  of  his  Pur- 
chase-money in  satisfaction  of  Legacies  charged  on  the 
Land,  notwithstanding  the  Statute  by  which  Simple 
Contract  Debts  are  also  to  be  paid  out  of  the  Land. 
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3d  and  loth 

Dec. 

Practice. 
Sequestration* 

Where  a 
Fftrty  18  m  Cus* 
tody  of  the 
Wtfden  of  the 
71eet>  under 
Process  from 
Common  PleaSy 
and  is  detained 
upon  an  Attach* 
ment  from  this 
Court,  he  must 
be  brought  up 
hy  Habeas 
Corpus  to  the 
Bar  of  the 
Court,  and 
turned  over 
to  the  Warden 
of  the  Fleet, 
before  a  Se- 
questration can 
issue. 


CONST  ^.  BARR. 

A  MOTION  was  made  in  this  Cause  to  discharge  an 
Order  for  a  Sequestration^  for  irregularity.  The  irre- 
gularity complained  of  was,  that  the  Defendant,  being 
in  the  custody  of  the  Warden  of  the  Fleet,  under  Pro- 
cess from  the  Court  of  Common  Pleas,  and  detained 
upon  an  Attachment  from  this  Court,  had  not,  before 
the  Sequestration  issued,  been  brought  up,  by  HaheoM 
Corpus^  to  the  Bar  of  this  Court,  and  turned  orer  to  the 
Warden  of  the  Fleet. 

The  Vice-chancellor,  upon  the  authority  of  the  Caaee 
of  Knowle$  v.  Chapman,  1st  of  May  18^19,  and  Dawson  ▼• 
CoUings,  30th  of  June  1 820,  discharged  the  Sequestrfttian. 

Mr.  Wak^ld  supported  the  Motion. 
Mr.  Roupell  opposed  it. 
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COCKBURN  V.  RAPHAEL.  loofSc. 

An  Executor,  who  had  proved  the  Will  in  India,  having  PracHce* 
returned  to  England,  proved  it  in  the  Prerogative  Court  Burner. 
of  Canterbury  also,  and  filed  a  Bill  in  this  Court  for      xhe  Court 

the  Administration  of  the  Assets,  and  for  a  Receiver,  will  appoint  a 

Receiver  ifi 
His  Co-executor,  vfho  had  resided  in  India  and  collected  j^*^  ^  ^  r^^^ 

the  Effects  there;  being  dead,  he  now  moved  for  the  tator^sAsseta, 
Appointment  of  a  Receiver  in  India.  ^^a  rfan 

Executor  re- 
Mr.  Kindtrdey,  for  the  Motion,  said  that  he  beheved  JjJ^*J"  ^^' 
that  the  more  usual  course  of  the  Court  was,  not  to  ^^[yer  gmtt 
appoint  a  Receiver  abroad,  but  to  appoint  a  Receiver  give  Sureties 
here,  who  appointed  his  own  Agent  abroad ;  and  he  men-  ^^^^^ 

tioned v.  lAndsey  (a),  where  the  Lard  Chancdhr     ^^^ 

had  so  done. 

Mr.  Hart,  amicus  cvrue,  stated  that  the  Lord  Chaneell&r 
had,  in  several  Cases,  appointed  a  Receiver  abroad,  he 
giving  security  in  this  Country. 

« 
The  Vicb-Chancxllob: — 

Generally  speaking,  an  Executor^  iVho  has  proved  the 
WiH,  cannot  retire  firom  his  Duty,  and  apply  to  the 
Court  for  a  Receiver ;  but  must  colled  the  Estate  him- 
self. But  id  this  Case,  there  being  assets  in  India,  the 
Executor  would  be  allowed  the  expense  of  an  Agent  to 
collect  them;  and  the  Appointment,  therefore,  is  no 
additional  Charge  to  the  Estate :  and  it  is  reasonable 

(a)  15  Ves.  91. 
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that  the  Executor  should  be  relieved  from  all  responsi- 
biUty  with  respect  to  his  Agent,  by  the  Court  taking 
the  Nomination  upon  itself. 

Let  the  Master  approve  of  a  proper  Person,  to  be 

nominated  by  the  Plaintiff,  to  be  Receiver  of  the  Assets 

in  India  \  such  Receiver  to  give  Sureties  resident  in 

England. 

Reg.  Lib.  A.  1825.  fol.  409* 


a  6th  Dec. 


DACRE  V.  GORGES. 


1  HE  Plaintiff,  Defendant  and  three  other  Persons^ 


PartUioH. 
Mistake* 
Compensation,    were  entitled,  in  equal  Shares,  to  certain  Estates  as 

«  "-~  Tenants  in  Conmion  in  Fee. 

Surveyors 

appointed  to 

make  a  Parti-         In  1 809,  they  agreed  to  effect  a  Partition ;  and,  fat 

Tenants  in  *^^^  purpose,  they  appointed  Surveyors  to  value  the 

Common,  Estates  cuid  divide  them  into  five  distinct  Allotments. 

having,  by  fhe  whole  Estates  were  conveyed  to  a  Trustee ;  and, 
mistake,  al-  -^  ' 

lotted  to  one  of  ^^^  ^tte  Allotments  were  made,  they  were  conveyed,  m 

them  a  niece  of  severalty,  to  each  of  the  Parties. 

Land  which 

belonged  to  him 

exclusively;  and       The  Surveyors,  in  making  their  Valuation,  erroneously 

AUotoente*^^  included  eleven  Acres  of  Land  in  which  the  Plaintiff 
having  been  alone  was  interested,  and  these  eleven  Acres  were  in- 
sold  before  the  eluded  in  the  Allotment  made  to  the  Plaintiff;  so  that, 
discovered  the  ^^  *^^  extent  of  their  Value,  the  Plaintiff  had  less  ot 
Court  decreed    the  Estate  to  be  divided  than  the  four  other  Tenants  in 

a  pecuniary  Common. 

Compensation. 

to  be  made  to  ,       , 

him.  This  mistake  was  not  discovered  till  the  year  i8so ; 

and  was  then  communicated  to  the  other  Tenants  in 
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Common,  some  of  whom  had  sold  considerable  parts  of 
their  Allotments;  so  that  the  mistake  could  not  be 
remedied  by  a  new  Partition.  But  all  the  other  Te- 
nants in  Common,  having  made  Compensation  to  the 
Plaintiff  according  to  a  new  Valuation,  and  the  De- 
fendant alone  refusing  to  do  so,  this  Bill  was  filed  to 
compel  a  Compensation  in  Money  according  to  the 
Valuation,  or  to  secure  to  the  Plaintiff  a  sufficient  Rent- 
charge  for  equality  of  Partition. 
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1825. 

Dacrb 

Gorges. 


The  Answer  denied  the  mistake,  and  insisted  that  the 
Plaintiff  had  no  Claim,  against  the  Defendant,  in  respect 
of  the  matters  mentioned  in  the  Bill.  The  mistake, 
however,  was  clearly  proved  by  the  Evidence  in  the 
Cause. 

Mr.  Sugden,  and  Mr.  Teed,  for  the  Plaintiff. 

Mr.  Rolfs,  for  the  Defendant : — 

The  Plaintiff  is  to  be  considered  as  a.  Purchaser  of 
the  Allotment  awarded  by  the  Surveyors;  and  is  as 
much  boimd  to  see  that  he  had' a  good  Title  to  the  whole 
Allotment,  as  a  Purchaser  is  bound  to  see  to  the  Title  to 
the  whole  Estate  purchased  by  him.  A  Purchaser  has 
no  remedy  in  case  of  eviction,  unless  upon  the  Covenants 
of  the  Vendor ;  and,  in  this  Case,  the  Plaintiff  has  no 
protection  of  that  kind.  The  Plaintiff  might  have 
entered. 

Mr.  Sugden,  in  reply : — 

It  18^  impossible  to  show  any  analogy  between  this 
Case  and  that  of  a  Purchaser.    In  BustarcTs  Case  (a). 


(a)  4  Co.  121. 
H  H  3 


45<> 


1825* 


Dacbb 

V, 

Gorges. 


CASES   IN   CHANCERY. 

it  was  resolved  that,  upon  an  Exchange,  if  one  of  tbe 
Parties  was  evicted,  he  should  have  Kecompeace  under 
the  Warranty  implied  by  the  Exchange;  and  it  10 
added,  ^  the  same  Law  in  case  of  Partition."  An4  in 
Co.  Litt.  174  a.  it  is  expressly  said  that,  in  case  of 
eviction  after  Partition,  the  Party  evicted  shall  hare 
Recompence.  It  was  impossible  for  the  Plaintiff  to 
enter,  because  the  mode  of  Partition  was  by  conveyiiig 
the  whole  of  the  Estate  to  a  Trustee,  who  recanveyed 
to  each  Party  his  Allotment.  This  is  a  case  of  mistake, 
committed  by  joint  Agents,  an4  therefore  is  c^eady  a 
ease  for  eqDitable  ReUef. 


The  Vics-Chancellob  : — 

This  is  a  plain  case  of  mistake  on  the  part  of  tha 
Surveyors,  against  which  it  is  the  office  of  a  Court  of 
Equity  to  relieve.  The  common  Title  under  which  all 
parties  Claim  upon  a  Paction,  never  comes  into  ques- 
tion: and  the  Case  put,  of  a  Purchaser  with  a  De- 
fective Title,  has  no  appUcation  here. 


**  This  Court  doth  declare  that  the  Plaintiflb  are 
entitled,  in  right  of  the  Plaintiff  Meliora  There,  to 
a  Compensation  from  the  Defendant,  in  respect  of  the 
one^fifth  part  of  the  piece  or  parcel  of  Land  allotted  to 
the  Plaintiffs,  as  in  the  Pleadings  mentioned ;  and  it  k 
ordered  that  the  Defendant  do  pay  to  the  Plaintiff 
Meliora  Dacre,  for  her  own  separate  use,  the  siun  of 
ig6/.  igs.,  the  value  of  such  one-fifth  part,  with  interest 
of  four  per  cesat  per  aniium  firom  the  29th  dfnij  of  Sep- 
tember 1800,  togethw  with  the  Plaintif&  Costs  of  this 
Suit.'' 

Reg.  Lib.  A.  1825,  fo.  939. 
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CAPEL  V.  BUTLER-  1825. 

17th  Dec. 

By  an  Indenture,  dated  the  12th  of  July  1820,  after         ^ 
reciting  that  one  White  had  a^eed  with  the  Defendant        Farties. 
Butler  for  the  Sale  to  him  of  an  Annuity  of  150/.,  for      , .  "^ — '_ 
ti,e  U«.  of  hia»elf  »d  U.,^  o*»  Pe»o,».  «<1  that,  4^f  ^e. 
ojHHi  the  Treaty  for  the  Grant  of  the  Annuity,  it  was  Creditor,  the 
i^reed  that  the  same  should  be*  secured,  not  only  by  of  the  Securities 
White*B  Covenant  and  a  Warrant  of  Attorney  to  confess  for  the  Debt  is 
a  Judgment  against  him  for  3,000/.  and  Costs  of  Suit,  !<>8^  ^'^  ^urety 
but  also  by  a  Demise  of  certam  Leasehold  Premises,  charged, 
and  by  an  Assignment  of  two  Trows  or  Ships  belonging      If  a  Person 
to  White,  and  the  Proceeds  and  Earnings  thereof,  and  ^  ^  Defendant, 
of  a  certain  PoUcy  of  Insurance,  on  the  Life  of  White,  but  has  never 

for  500/.,  to  one  Pruen,  upon  the  Trusts  therein  declared :  ^?®°  served 
.  With  a  Sub- 

and  that  it  was  agreed  that  the  Annuity  should  be  fur-  p^na,  or  an- 
ther secured  by  the  joint  and  several  Bond  of  White  and  peared  to  the 
the  Plaintiff,  in  the  Penalty  of  3,000/. :  and  that,  in  per-  ^L^ef atA? 
formance  of  the  Agreement,  White  and  the  Plaintiff,  by  hearing,  and 
their  Bond  or  Obligation  in  writing,  bearing  even  date  f^"®^"?  ^® 
with  the  Indenture,  became  jointly  and  severally  bound  decree,  the 
to  Butler,  in  the  penalty  of  ^,000/.,  for  securing  the  due  Defect  is- cured, 
payment  of  the  Annuity ;  White  covenanted  with  BtUler 
to  pay  him  the  Annuity  during  the  Lives  before  men- 
tioned, the  first  payment  to  be  made  on  the  12th  of 
October  then  next;  and  he  demised  to  Pmen  certain 
Hereditaments  for  the  remainder  of  a  Term  of  1,000 
years,  except  the  last  ten  days ;  and  he  also  assigned  to 
Pruen  all  that  Trow  or  Vessel  called  "  I%e  William  of 
Gloucester, *"  and  all  that  other  Trow  or  Vessel  called 
**  The  Endeavour,^'  and  all  and  smgular  the  Masts,  Sails, 
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1825.  Sail-yards,  Anchors,  Cables,  Ropes,  Yards,  Guns,  Gun* 

*        ^'        '     powder.  Ammunition,  Small  Arms,  Tackle,  Apparel, 

Capel         Boats,  Oars,  and  Appurtenances  whatsoever  to  the  said 

Butler.        Ships  or  Vessels  belonging,  or  in  anywise  appertaining, 

(which  said  Trows  or  Vessels  were  in  the  Indenture  men- 
tioned to  be  British-built,  and  respectively  registered 
according  to  the  Laws  then  in  force,  and  the  Certificates 
of  which  Registries  were  set  forth  in  the  Indenture,) 
and  also  the  Policy  of  Assurance  before  mentioned,  upon 
trust,  if  the  Annuity  should  be  unpaid  for  twenty-eight 
days  after  any  of  the  days  of  payment,  to  sell  all  or  any 
of  the  trust  Premises  vested  in  him,  and  to  stand  pos- 
sessed of  the  Proceeds  upon  trust  to  pay  the  arrears  of 
the  Annuity,  and  to  invest  the  Surplus  in  his  Name, 
either  in  the  Public  Funds,  or  upon  Government  or  Real 
Securities,  and,  out  of  the  yearly  Proceeds  thereof,  to 
keep  down  the  Annuity,  and  subject  thereto  to  stand 
possessed  of  the  Capital  in  trust  for  White.  And  it  was 
by  the  same  Indenture  covenanted  and  declared  that  if 
White  should,  at  any  time  after  the  expiration  of  two 
years  from  the  date  thereof,  give  to  Butler  three  calendar 
months  notice  of  his  intention  to  repurchase  the  Annuity, 
and  should  pay  to  Butler  all  Asrears  of  the  Annuity  to 
that  day,  and  also  1,500/.  as  the  consideration  for  the 
repurchase  of  the  Annuity,  or  if,  without  giving  such 
notice.  White  should,  at  any  time  after  the  expiration  of 
the  two  years,  pay  to  Butler  all  arrears  of  the  Annuity, 
and  the  consideration  of  1,500/.,  together  with  one 
quarterly  payment  of  the  Annuity  in  lieu  of  such  notice, 
then  the  Annuity  should  cease,  and  all  the  Securities  for 
the  same  become  void.  • 

In   pursuance  of  the  Agreement  before  mentioned. 
White  and  the  Plaintiff  executed  a  joint  and  several 
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Bond  to  Butler,  dated  the  12th  of  July  1820,  in  the  18S5. 

penalty  of  3,000/.,  in  which  were  recited  the  Agreement 

for  the  Sale  of  the  Annuity,  the  Indenture  of  the  12th 

of  July  1820,  and  the  other  Securities.    *  Butlib. 

The  formalities  required  by  the  Ship  Register  Acts 
were  not  complied  with  upon  the  Assignment  of  the 
Vessels ;  and,  in  November  1820,  White,  taking  advan- 
tage of  that  omission,  sold  them,  and  applied  the  Pro- 
ceeds to  his  own  use. 

On  the  Qth  of  April  1821,  a  Commission  of  Bankrupt 
issued  against  White,  under  which  he  was  found  a  Bank- 
rupt; and  the  Plaintiff  and  one  Payne  were  chosen  his 
Assignees. 

The  Annuity  being  in  arrear,  Butler  brought  an  Action 
against  the  Plaintiff  on  the  Bond. 

The  Bill,  after  stating  these  facts,  alleged  that  the 
Plaintiff  had  discovered,  since  White's  Bankruptcy,  that 
Butler  and  Pruen  had  neglected  to  perfect  the  Assign- 
ment of  the  Trows  or  Vessels  according  to  the  forms, 
and  in  the  mode  required  by  the  several  Acts  of  Parlia- 
ment for  the  Registry  of  Ships  or  Vessels,  and  the 
transfer  of  Property  therein ;  and  that  White  had  dis- 
posed of  the  Trows  or  Vessels  and  applied  the  Proceeds 
to  his  own  use,  whereby  the  Security  for  the  regular 
payment  of  the  Annuity  had  been  very  much  diminished: 
that  the  Rents  of  the  Leasehold  Premises  were  not  suf- 
ficient to  answer  the  growing  payments  of  the  Annuity^ 
whereas  the  Earnings  of  the  Vessels,  together  with  the 
Rents,  were,  when  the  Plaintiff  entered  into  the  Bond, 
and  would  still  be,  if  the  Vessels  had  not  been  sold, 
sufficient  for  that  purpose. 
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The  Bill  prayed  for  an  Injunction  to  restrain  the 
Action :  that  the  Bond  might  be  declared  void  in  respect 
Capel  q(  fj^Q  Defendants  not  having  rendered  the  Assignment 
BuTLZR.  ^^  ^^  Trows  an  effective  Assignment;  and  that  the 
Plaintiff  might  be  decreed  to  be  entitled  to  repurchase 
the  Annuity  on  payment  of  the  1,500 /•>  and  352.  (bemg 
one  quarter  of  a  year  of  the  said  Annuity)  less  the  value 
of  the  Trows  or  Vessels. 

Butler  and  Pnien  admitted,  in  their  Answer,  that 
they  did  not  cause  any  Indorsement  or  Memorandum 
of  the  Assignment  of  the  Trows  or  Vessels  to  be  entered 
on  the  Register  of  the  Trows  or  Vessels,  by  reason  of 
the  Counsel,  who  prepared  the  Securities  for  the  Annuity, 
having  advised  them  that  no  such  Memorandum  or  In- 
dorsement was  necessary,  and  that  the  Trows  were  not 
within  the  Registry  Act,  because  (amongst  other  rea- 
sons) they  were  not  employed,  as  he  considered,  for  any 
purpose  beyond  inland  navigation  on  a  river,  the  Trows 
only  trading  between  Bristol  and  Gloucester,  on  the 
rivers  Severn  and  Avon:  and  they  submitted  that  the 
Plaintiff  had  notice  of  the  nature  of  the  Assignment  or 
Conveyance  which  White  had  executed  to  them  of  the 
Trows  or  Vessels,  and  that  the  same  were  only  secured 
or  assigned  to  them  by  the  Indenture  of  July  1820,  and 
not  by  a  Bargain  and  Sale  and  Indorsement  on  the 
Registry  of  the  Trows  or  Vessels,  inasmuch  as  the  Bond 
executed  by  the  Plaintiff  referred  to,  and  in  part  recited 
the  Indenture  of  Assignment  of  July  1820. 

Mr.  Fonblanque,  and  Mr.  Romilly,  for  the  Plain- 
tiff:— 

White,  having  fraudulently  assigned  these  Vsssels, 
the  question  is,  whether  the  loss  is  to  fail  on  the  Plaintiff, 
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or  upon  the  Party  viho,  if  he  had  used  due  diligrace,         1835. 
migfat  have  prevented  the  loss. 

CilPEI. 

V. 

A  Creditor  k  a  Trustee,  for  the  Surety,  of  the  Securi-  Butlib. 
ties  which  he  holds  for  his  Debt.  It  appears,  by  the  re- 
citals of  the  Bond,  that  the  Plaintiff  became  Surety  on 
the  faith  of  the  Vessels  being  effectually  assigned  as  a 
Security  fisr  the  Annuity.  Law  ▼.  East  India  Comr 
pat^  (a),  Maykew  v.  Crickett  (b). 

Mr.  Sugden,  and  Mr.  lynch,  for  the  Defendants, 
Butler  and  Pruen:'^ 

Securities  have  failed  before,  but  such  an  Equity  as 
the  present  one  has  never  been  claimed  till  now.  There 
it  no  such  Rule  as  that  the  Grantee  of  an  Annuity  is 
bound  to  see  that  all  the  Securities  for  it  are  valid.  The 
circumstance  of  there  being  a  Surety,  relieves  the  Grantee 
from  the  necessity  of  ascertaining  whether  the  Securities 
are  good  or  not.  The  Contract  is  between  the  Grantee 
and  the  Parties  who  are  to  give  him  the  Securities. 
The  latter  are  all  Grantors;  ihe  former,  the  Grantee. 
Suppose  the  Title  to  the  Leaseholds  were  bad,  and  the 
Equity  contended  for  by  the  Plaintiff  were  to  prevail, 
the  veiy  instant  that  the  necessity  for  a  Surety  arose,  he 
wouM  say  he  was  discharged.  If  he  had  intended  to 
rely  on  the  Securities,  he  was  bound  to  see  that  they 
were  valid.  A  Surety  is  entitled  to  stand  in  the  place  of 
the  Creditor;  but  here  he  asks  to  be  placed  in  a  better 
situation.  How  can  it  be  said  that  the  Defendants  did 
not  use  due  diKgence,  when  it  appeaiB  that  tiiey  took 
Ae  Opinion  of  Counsel,  who  advised  them  that  the  As- 
signment was  valid?   It  has  often  been  decided  that, 

(a)  4  Ves.  824.  (6)  %  Swan.  185. 
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where  a  Solicitor  acts  under  the  advice  of  Counsel,  he 
is  discharged  from  all  responsibility.  This  has  often  been 
held  when  Actions  have  been  brought  against  Solicitors 
for  the  defects  in  the  Memorials  of  Annuities.  Under 
these  circumstances  it  is  impossible  to  say  the  loss  is  to 
fall  upon  the  Defendants. 

The  Vice-Chancellor  was  of  opinion  that  the  Plaintiff, 
as  Surety,  was  entitled  to  take  advantage  of  the  Proviso 
for  Redemption ;  and  that^  the  value  of  the  two  Vesseb 
being  lost  to  him,  by  the  neglect  of  the  Defendant  Butler, 
he  was  entitled  to  deduct  that  value  from  the  stipulated 
price  of  Redemption. 

Upon  the  Bankruptcy  of  White,  the  Plaintiff  and  one 
Payne  were  chosen  his  Assignees :  and  it  was  objected 
that  Payne  ought  to  have  been  a  Party.  Payne  was 
named  as  a  Party  Defendant  in  the  Bill ;  but  no  Sub- 
poena had  been  served  upon  him,  nor  had  he  appeared 
to  the  Bill ;  but  Mr.  Simons  appeared  for  him  at  the 
hearings  and  consented  to  be  bound  by  the  Decree. 

The  Vice-Chancellor  was  of  opinion  that  the  objection 
was  cured  by  Payne  appearing  by  his  Counsel,  and  con- 
senting to  be  bound  by  the  Decree.  And  his  Honor 
directed  that  the  Defendant  Butler  should  be  at  liberty 
to  prove,  under  the  Commission,  for  the  value  of  the  two 
Vessels;  and  that  the  Plaintiff  Capel  should  be  at 
liberty  to  prove  under  the  Commission  such  Sum  as  he 
should  pay  to  the  Defendant  Butler  under  the  Decree, 
and  also  what  he  had  before  paid  for  Arrears  of  the 
Annuity. 
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In  re  COLE. 

In  this  Case,  a  Bill  of  Costs  had  been  deUvered  by  an 
Attorney  to  his  Client.  The  Attorney  died  ;  and,  after- 
wards,  the  Bill  was  taxed  against  his  Executrix,  and 
more  than  One  Sixth  was  deducted. 

The  Court  was  now  moved  that  the  Executrix  pay 
the  Costs  of  the  Taxation. 

Mr.  Wakefield,  for  the  Executrix,  referred  to  the  Case 
of  Weston  v.  Pool  (a). 

The  Vice-Chancellor  was  of  opinion  that  the  Statute 
did  not  apply  to  the  Personal  Representative,  and  that 
the  Executrix,  being  in  no  default,  ought  not  to  pay 
Costs. 


1825. 
23d  Dec. 

Solicitor  and 

Client. 

Costs  of 

Taxation. 

If  a  Bill  of 
Costs  is  taxed 
after  the  Soli- 
citor's Death, 
his  Represent 
tative  will  not 
be  ordered  to 
pay  the  Costs 
of  Taxation, 
although  more 
than  a  Sixth  is 
deducted. 


(a)  3  Stra.  1056. 


464  CASES    IN   CHANCERY. 


„  J?«6-  REEVE  V.  DALBY. 

i8th  January. 


Pleading.  Jjj  September  1833,  George  WUUam  IUef>e,  and  his 

A  Suit,  by  Wife,  filed  a  Bill  against  ITumias  Dolby  and  Humuu, 

H^band  and  Dunstm,  who  were  Trustees  of  certain  Property  to 

the  Tr^teesof  ^hich  the  Wife  was  entitled  for  her  separate  use,  pray- 

the  latter's  ing  for  an  Account  of  the  Trust  Property;  and  that  it 

■J^""*^^^^  might  be  declared  that  certain  Deeds  of  Appointment, 

De  pleaded  in  executed  by  the  Wife,  had  been  improperly  obtained 

bartoarab-      firom  her  by  the  Trustees ;  and  that  those  Deeds  might 

sequent  Suitby  .     . 

hS  and  her        i^^  deUrered  up  to  be  cancelled. 

next  Friend 

against  her 

Itustees  and  In  June  1825,  Sarah  Reeve,  the  Wife,  by  her  next 

Husband,  Friend,  filed  a  Bill  against  the  Trustees,  her  Husband, 

although  the  1         mi  o 

Relief  prayed     ^^  ^^^  Thomas  Street,  praying  the  same  Relief  as  was 

in  both  Suits  is  sought  by  the  former  Suit,  but  charging  her  Husband 
the  same.  ^^^  Street  to  be  Parties  to  the  Fraud  by  which  the 

Deeds  of  Appointment  had  been  obtained  from  her. 

To  this  last  Bill  the  Trustees  pleaded  another  Suit 
depending  in  this  Court  for  the  same  Cause. 

Mr.  Home,  and  Mr.  Whitmarsh,  in  support  of  the 
Plea :— 

The  Husband  and  Wife  are  not  separated,  but  are 
living  together;  and  both  the  Suits  are  conducted  by 
the  same  Solicitor.  No  Relief  is  prayed  against  the 
Husband ;  and  it  would  be  impossible  to  make  out  any 
Case  against  him.    There  is  no  difference  in  the  Relief 
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songht  by  the  Suits;  and  therefore^  they  are,  in  hci, 
for  the  same  Cause. 

Mr.  Sugden,  and  Mr.  Norton,  for  the  Bill : — 

The  Plea  of  another  Suit  depending  cannot  be  sup- 
ported, unless  both  Suits  are  not  only  for  the  sasie 
Cause,  but  between  the  same  Parties. 

The  Vice-Chancellor  overruled  this  Plea,  stating  that 
the  first  Suit  was  to  be  considered  as  the  Suit  of  the 
Husband  alone ;  and  that  a  Decree  of  Dismission  in  that 
Suit  would  be  no  bar  to  the  Wife. 


1826. 

Rbevb 
DalbTc 


BRISTOW  V.  BOOTHBY. 

Sy  Sir  Brooke  and  Lady  Boothby's  Marriage  Settle- 
ment, certain  Freehold  Estates,  the  Property  of  the 
Lady,  were  settled  on  Sir  Brooke  Boothby  for  life,  with 
remainder  to  Lady  Boothby  for  Life,  with  remainder 
to  Trustees  for  500  Years,  for  raising  Portions  for  the 
youngor  Children  of  the  Marriage,  with  remainder  to 
the  first  and  other  Sons  of  the  Marriage  in  Tail  Male, 
with  remainder  to  certain  other  Trustees,  for  a  Term  of 
1 ,000  Yea^,  to  raise  Portions  for  the  Daughters  in  de- 
fault of  Issue  Male  of  the  Marriage,  with  remainder 
to  the  first  and  other  Sons  of  Lady  Boothby,  by  any 
after-taken  Husband,  in  Tail  Male^  with  remainder  to 
the  Daughters  of  Lady  Booihby,  equally,  as  Tenants  ia 
Common  in  Tail,  with  remainder  to  the  Survivor  of  Sir 
Brooke  and  Lady  Boothby  in  Fee :  And  it  was  provided 
that,  in  case  there  should  not  be  any  Child  or  Childr^ 
of  the  Marriage,   or,  there  being  such,  all  of  them 

the  Marriage  died  toithout  luue^  to  charge  the  Eslale 
held  that  the  Power  is  void  for  remoteness. 


26th  January. 

Construction, 

RcvuiteneiS* 

Power, 

Settlement 
on  Husband 
and  Wife  for 
their  Li vesy 
remainder  to 
the  Sons  in 
Tail  MM, 
remainder  to 
the  Daughters^ 
in  Tail,  re- 
mainder to  the 
Survivor  of  the 
Husband  and 
Wife  in  Fee, 
with  Power  to 
the  Wife,  if  the 
Husband  sur- 
vived, and  all 
the  Children  of 
with  5i000l.; 


Bristow 

V. 

BOOTHBT. 
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should  die  without  Issue,  and  Sir  Brooke  should  survive 
Lady  Boothby,  then  it  should  be  lawful  for  Lady 
Boothby,  by  Deed  or  Will,  whether  she  should  be 
covert  or  sole,  and  notwithstanding  her  Coverture,  to 
charge  the  Premises  with  5,000/.,  to  be  raised  and  paid, 
after  the  Decease  of  Sir  Brooke  and  Lady  Boothby, 
and  such  failure  of  Issue  as  aforesaid,  to  such  Person 
as  Lady  Boothby  should  direct,  and  to  create  a  Term  of 
Years  for  the  better  raising  of  such  sum  of  Money. 


There  was  only  one  Child  of  the  Marriage,  who  died 
at  the  age  of  eight  years. 

Lady  Boothby  died  in  the  Lifetime  of  Sir  Brooke, 
having,  by  her  Will,  executed  the  power  of  charging 
the  settled  Estates  with  the  5,000  /. 


The  present  Suit  was  instituted,  by  a  Person 
under  that  Will,  against  the  Heir  of  Sir  Brooke  Boothby, 
for  the  purpose  of  gi^g  effect  to  that  Charge.  The 
Defendant  put  in  a  general  Demurrer. 


Mr.   Tinney,   and  Mr.   Coote,  in   support  of    the 
Demurrer  :— 

Any  Estate  or  Charge  limited  after  an  indefinite  failure 
of  Issue,  not  inheritable  under  the  limitations,  is  void 
for  remoteness.  Lady  Lanesborough  v.  Fox  (a).  Jones  v. 
Morgan  (b).  Therefore  this  Power  is  void,  as  being 
limited  after  a  general  failure  of  Issue,  there  being  no' 
limitation  to  the  Daughters  of  Sons. 

(a)  Ca.  Temp.  Talb.  262 ;     and  Feame  Cont.  Kern.  8th 
Edit.  447. 

(6)  Ibid.  451,  and  Appendix,  N»  IIL;  S.  C.  i  Bra  C.  C. 
206. 
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It  may  be  said  that,  in  this  case,  the  word  "  Issue" 
means  "  such  Issue, "  or  "  Issue  inheritable/'  but  it  is  not 
so  expressed,  nor  can  it  be  collected  from  the  Deed.  In 
fact,  it  is  impossible  to  ascertaip  whether  the  Parties 
intended  that  the  Limitation  should  include  all  the 
Issue,  or  whether  the  Power  should  be  confined  to  the 
Issue  inheritable. 
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It  may  be  also  argued  that  there  could  be  no  Issue 
bom  whose  Ancestor  might  not  have  suffered  a  Com- 
mon Recovery  and  barred  the  Power.  But  there  might 
have  been  a  Son  who  might  have  died  under  twenty- 
one,  leaving  a  Daughter]  in  which  case  the  power 
could  not  have  been  barred,  nor  would  it  be  exercisable 
until  a  general  failure  of  Issue.  It  may  be  also  said 
the  Power  is  good  in  the  event.  But  if  a  Power  or 
Estate  is  void  for  remoteness,  it  cannot  be  made 
good  in  the  event.  Proctor  v.  The  BUhap  of  Bath  and 
Wells  {c). 

Mr.  Sugden,  in  support  of  the  Bill : — 

In  construing  this  Settlement,  the  intention  of  the 
Parties  must  be  regarded.  Their  object  was  to  give 
Lady  Boothby  a  power  of  charging  the  Estate  in  the 
event  of  Sir  Brooke  surviving  her,  and  there  being 
a  failure  of  Issue  of  the  Marriage.  It  is  impossible  to 
put  a  literal  construction  upon  the  words  of  the  Proviso; 
for  the  Power  is  to  be  exercised  by  her  whether  she 
should  be  coverte  or  sole.  Now  she  must  necessarily 
be  under  Coverture  when  she  exercised  the  Power, 
as  it  is  given  to  her  only  in  the  event  of  her  Husband's 
surviving  her. 


Vol.  II. 


(c)  Q  H.  Black.  358. 
I  I 
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The  Case  of  Lady  Lanesborough  v.  Fox  does  not  re- 
semble this.  For  there  the  Devise  was  held  to  be  void^ 
on  the  ground  that  it  could  not  be  the  intention  of  the 
Testator  to  exclude  a  line  of  Issue,  namely,  the  Daogb* 
ters  of  Sons,  who  were  wholly  unprovided  for.  Here 
all  the  Children  are  provided  for  by  the  Settlem^it. 
The  eldest  Son  takes  the  Estate,  and  the  younger  Sons 
and  Daughters  have  Charges  upon  it.  Besides,  Ladkf 
LanesbaroUgh  v.  Fox  has  been  overruled  by  the  decision 
of  the  House  of  Loi-ds  in  Lard  Neufburgh  v.  Lady 
Nefvburgk  {d).  That  Case  underwent  great  considera^ 
tion  both  in  and  out  of  Court ;  and  the  House  of  Lords 
has  decided  that  Lady  Newburgh  took,  by  implioation, 
a  Life  Estate  in  the  Gloucestershire  Property,  and  that 
all  the  other  Estates  necessary  to  fill  up  the  chasm 
must  be  also  implied.  It  appears  from  the  Cases  of 
Jones  r.  Morgan  (e),  French  v.  Cadelk  (f),  WelUng- 
ton  V.  Wellington  (g),  and  Lytton  v.  Lytton  (A),  that  the 
Courts  will,  if  possible,  confine  the  expression  **  failnvs 
of  Issue,**  to  Issue  living  at  the  Testator's  decease. 
These  Cases  are  conclusive  as  to  Wills. 


This  case  is  not  open  to  any  difficulty.  For,  suppose 
there  had  been  Daughters  of  Sons,  they  would  have 
taken  nothing  under  the  Settlement ;  Sir  Brooke  would 
have  taken  the  reversion,  and  might  have  disposed  of  it 
as  he  pleased.  There  is  no  danger,  therefore,  if  effect  is 
given  to  the  Proviso,  of  excluding  any  person^  whom 
the  Settlors  meant  to  include. 


(^  Not  yet  reported.    The  Case  i»  reported  upon  other 
points  in  5  Madd.  364. 

{e)  Ulnsup.  ^  3  Bro.  P.  C.  357- 

ig)  4  Burr.  Qi6s  ;  S.  C.  I  W.  Black.  645. 
{h)  4Bro.  C.C.441. 
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Now  the  question  is,  how  this  case  varies  from  those 
we  have  cited ;  we  are  not  seeking  to  alter  technical 
words  of  limitation.  The  word  ^'  Issue/'  here,  is  not 
used  in  a  technical  sense ;  not  to  create  a  Limitation,  but 
only  to  specify  the  event  in  which  the  Power  is  to  arise : 
any  language  may  be  used  for  that  purpose.  There  is 
no  role  that  is  applicable  to  the  construction  of  a  Will,* 
which  may  not  be  appUed  in  construing  a  Clause  which 
is  to  give  effect  to  a  Proviso.  The  intention  of  the 
Patties  must  guide  in  both  cases.-  If  then  it  can  be 
inferred  that  the  Parties  to  this  Settlement  regarded 
Sons  of  the  Marriage  only,  what  is  there  to  prevent  the 
Court  from  holding  that  the  Settlors  by  the  word 
"  Issue''  meant  Issue  inheritable  under  the  Settlement? 
That  word  admits  of  modification,  and  the  Court  has 
power  to  modify  it. 
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Mr.  Sclater,  with  Mr.   Sugden,  relied  on  Mor$e  v. 
iMrd  Ormonde  (t). 

The  VicE«CBANC£Lton : — 

In  that  part  of  the  Instrument  which  creates  the 
Power,  the  clear  expressed  intention  is,  that  it  shall  only 
take  effect  upon  a  general  failure  of  Issue  of  the  Mar- 
riage; and  there  is  no  language,  in  any  other  part  of- 
the  Instrument,  which  can  authorize  a  Court  to  stat6  , 
that  this  was  not  the  real  intention  of  the  Parties.  There 
can  be  no  doubt  that,  if  it  had  been  pointed  out  to  the 
Parties  that  the  Estate  was  not  limited  to  all  the  Issue 
of  the  Marriage,  and  that  the  Power  expressed  was, 
therefore,  too  remote,  the  Deed  would  have  been  altered, 

(i)  5  Madd.  99. 
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and  that  the  Power  and  the  Limitations  to  the  Issue 
would  have  been  made  to  correspond.  *  But  there  is 
nothing  in  this  Instrument  which  enables  me  to  say 
whether  this  would  have  been  effected  by  extending  the 
Limitation  to  the  Sons  in  Tail  general,  or  by  directing 
that  the  Power  should  arise  upon  the  failure  of  the  par- 
ticular Issue  of  the  Marriage,  who  were  inheritable 
under  the  Settlement,  as  it  is  now  framed.  I  am  com- 
pelled, therefore,  to  construe  the  Deed  as  I  find  it,  and 
to  say  that  the  event  upon  which  the  Power  is  to  aris^ 
being  too  remote,  the  Demurrer  must  be  allowed. 


24th  and  31  ft 
January. 

Tenant  in  Tail. 

Stat.  39^A  and 

^otk  Geo.  3. 

Although  a 
Fund,  of  which 
a  Person  is 
Tenant  in  Tail^ 
18  subject  to 
certain 
Charges,  the 
Court  will, 
under  the  sgth 
and40thGeo.3, 
c.  56,  order  it 
to  be  trans- 
ferred  to  the 
Tenant  in  Tail, 
after  providbg 
for  the  Charges. 


In  re  LORD  SOMERVILLE. 

1  HE  late  John  Lord  Somervilk,  by  his  Will,  charged 
his  Real  Estates  with  the  payment  of  his  Debts  and 
Legacies,  in  aid  of  his  Personal  Estate ;  and  authorized 
his  Trustees  to  sell  the  same  for  that  purpose;  and 
directed  that,  in  case  there  should  be  any  Surplus  aris- 
ing from  his  Personal  Estate,  or  the  Produce  of  hia  Real 
Estate,  it  should  be  laid  out  in  Land,  to  be  settled^  in 
default  of  Issue  of  his  own  Body,  to  the  use  of  his 
eldest  Half-Brother  Mark,  now  Lord  Somerville,  and  the 
Heirs  of  his  Body,  with  divers  Remainders  over. 

The  Trustees  sold  certain  parts  of  the  Real  Estate, 
and,  with  the  Produce  thereof  and  of  the  Personal 
Estate,  paid  all  the  Testator's  Debts  and  Legacies  ex- 
cept a  Legacy  of  1,000/.  (which  was  not  payable  until 
the  Legatee  attained  the  age  of  thirty-years),  and  four 
Life  Annuities  of  35  /.,  50  /.,  33  /.  and  33  /. ;  and,  subject 
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to  that  Legacy  and  the  Annuities^  they  invested  the  1S26, 

Surplus  in  the  purchase  of  22,733/.  Three  per  Cents.       *        "^        ' 

Lord 
In  July  last.  Lord  Somerville  presented  a  Petition  tO'  Somekvillic 
the  Court,  under  the  39th  and  40th  Geo.  3.0.  56,  praying 
that  the  Trustees  might  be  declared  to  hold  the  Stock  in 
trust  for  him,  for  his  own  use,  discharged  from  the 
Entail  and  all  subsequent  Limitations  created  by  his 
Brother's  Will,  but  subject  to  the  Legacy  and  Annuities, 
and  might  be   directed*  to  pay  to   him   what  should 
remain   thereof,   after  satisfying  or   providing  for  the 
Legacy  and  Annuities.    Upon  this  Petition,  the  usuah 
order  of  Reference  was  made  to  the  Master.    The  Master 
reported   that  he  was  of  opinion  that  the  Petitioner 
was  not  entitled  to  the  Stock,  subject  to  the  Legacy 
and  Annuities,  under  the  sgth  and  40th  Geo.  3.  c.  56  ; 
and  that  he  did  not  find  that  there  were  any  Charges 
or  Incumbrances  affecting  it,  except  the  Legacy  and' 
Annuities. 

The  Petitioner  then  presented  another  Petition,  praying^^ 
for  the  same  Relief,  upon  the  facts  stated  in  the  Master*^ 
Report,  as  was  prayed  by  the  former  Petition. 

Mr.  Pepy$t  for  the  Petitioner : — 

It  b  quite  clear  that  Lord  Somerville  is  Tenant  in 
^  Tatt  of  this  Fund.  The  only  difficulty  the  Master  had. 
was,  whether  the  Court  could  deal  with  it  so  long  as  the 
Legacy  and  Annuities  were  unpaid.  If,  however,  the 
Fund  had  been  laid  out  in  Land,  the  Charges  upon  it 
would  not  histve  prevented  Lord  Somerville  from  barrm^. 
the  Entail. 

^  I  a 
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Mr.  Walker  appeared  for  another  Half-Brother  of  the 
Testator^  who  was  the  first  Remainder-man. 

The  Vice-Chancellor  made  a  Declaration  and  Order 
according  to  the  prayer  of  the  Petition  (a). 


«■ 


lit  February. 

Pleading, 
Purchaser  Jlnr 
valuable  Con" 
iideration 
fmthout  Notice. 

A  Plea  of 
Purchase  for 
▼aluable  Con- 
sideration, 
without  Notice, 
is  no  Protection 
aeatnst  an 
adverse  Claim 
which  the  Pur« 
chaser  might 
have  had 
Notice  of,  by 
using  due 
Diligence  in 
investigating 
the  Tiue. 


JACKSON  and  WIFE  v.  ROWE. 

IHE  Bill  stated  Indentures  of  Lease  and  Release, 
dated  in  September  1789,  by  which  the  late  Father  and 
Mother  of  the  Plaintiff,  Mrs.  Jackson,  limited  an  Estate 
to  the  use  of  the  Father  for  Life,  remainder  to  the  Mother 
for  Life,  remainder  to  one  or  more  of  their  Children  as 
they,  jointly,  or  as  the  Survivor  of  them,  ahould  appoint: 
That  by. an  Indenture,  dated  in  July  1799,  reciting  the 
Indentures  of  September  1789,  and  that  the  Father  was 
dead  without  having  joined  vnth  the  Mother  in  exercising 
the  Power,  the  Mother,  in  exercise  of  the  Power  given 
to  her  by  the  Indenture  of  Release,  appointed  the  Estate 
to  the  use  of  the  Plaintiff,  Mrs.  Jackson,  in  Fee :  That, 
at  the  time  of  the  execution  of  the  Appointment,  Mrs. 
Jackson  lived  with  her  Mother,  and  continued  so  to  do 
until  the  year  1801,  when  her  Mother  intermarried  with 
the  late  Father  of  the  Defendant :  that,  during  all  such 
Residence,  her  Mother  kept  in  her  Possesion  the  Title 
Deeds  of  the  Estate,  and  received  the  Rents  of  it  on  her 
the  Plaintiff's,  account,  and,  ftom  time  to  time,  dn^y 
accounted  with  her  for  the  same :  That  the  Defendant's 
Father,  upon  his  Marriage  vrith  Mrs.  Jackson*a  Mother, 

(a)  See  the  7th  Geo.  IV.  c.  45,  which  repeals,  but  after- 
wards re-enacts  the  provisions  of,  the'agth  and  40th  Geo.  III. 
c.  56,  and  also  expressly  provides  for  cases  in  which  the  7*rust- 
monies  are  subject  to  Charges  antecedent  to  the  Estatei-taiL 
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took  Possession  of  the  Title  Deeds^  and  received,  and : 
applied  to  his  own  use^  the  Rents  of  the  Estate :  that  he 
died  in  October  1816,  leaving  his  Wife  him  surviving* 
and  the  Defendant  his  Executor  and  Heir-at^Law:  that 
the  Plaintiff's  Mother  died  in  March  1824,  having  ap- 
pointed the  Plaintiff  sole  Executri;x  of  her  Will :  That 
the  Defendant,  either  as  Heir  or  Devisee  of  his  Father,, 
had  taken  possession  of  the  Title  Deeds,  and  entered 
upon  the  Estate,  and  received  the  Rents  of  it,  from  the 
death  of  his  Father,  and  still  was  in  the  receipt  thereof. 
The  Bill  prayed  that  the  Defendant  might  account  for, 
and  pay  to  the  Plaintiff  the  amount  of  the  Rents  re- 
ceived both  by  his  Father  and  himself;  and  might  deliver 
up  to  the  Plaintiffs  the  Title  Deeds;  and  be  restrained 
from  further  receiving  the  Rents. 


1896. 


Jackson 

V, 
KOWE^ 


The  Defendant  demurred,  for  want  of  Equity,  to  so 
much  of  the  Bill  as  sought  either  relief  or  discovery 
with  respect  to  the  Rents  received,  either  by  himself  or 
his  Father,  in  the  lifetime  of  Mrs.  Jackson^s  Mother. 
And,  as  to  the  relief  and  discovery  founded  upon  Mrs. 
JacksorCs  Title  to  the  Estate  under  the  Indentures  of 
1789,  and  the  subsequent  Deed  of  Appointment,  the 
Defendant  pleaded  that  he  had  been  informed  and  be- 
lieved that  Mrs.  Jackson^s  Mother,  before  her  second 
Marriage,  and  the  execution  of  the  Indentures  after  men- 
tioned, pretended  that  she  was  seised  in  Fee,  in  posses- 
sion, of  the  Estate,  and  was  in  quiet  possession  or  receipt 
of  the  Rents  and  Profits  thereof:  that,  in  November 
1801,  a  Marriage  was  agreed  upon  between  Mrs.  Jack^ 
s(>n*s  Mother  and  the  Defendant's  late  Father ;  and  that, 
in  consideration  thereof,  the  former  agreed  to  convey  to 
the  latter  the  Fee-simple  of  the  Estates,  in  possession,  in 
manner  after  mentioned :  that,  by  Indentures  of  Lease 
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^^^^'  and  Release,  dated  the  1 8th  and  i  gth  of  November  1 8oi , 

.  after  recitinec  that  Mrs.  Jackson's  Mother  was  seised  in 

Jackson        ^       ^  ^    -^  ,.         ,,»».  ,»« 

V.  Fee  of  the  Estate,  the  intended  Mamage,  and  the  Agree- 

RowE.  ment  previous  thereto,  the  Mother  conveyed  the  Estate 

to  the  Defendant's  Father  and  his  Trustee,  in  the  usual 
manner  to  bar  Dow^.  The  Plea  then  denied  Notice,  in 
the  Defendant's  Father,  of  any  right  or  title  of  the  Plain- 
tiff Mrs.  Jackson  to  the  Estate,  or  of  the  Indentures  of 
1789,  and  stated  the  Defendant's  Title  to  the  Estate 
under  his  Father's  Will,  and  insisted  that  the  Father  was 
a  bond  fide  Purchaser  of  the  Estate,  for  valuable  Consi- 
deration, without  Notice. 

The  Plea  was  supported  by  an  Answer  to  the  same 
effect  as  the  Averments  denying  Notice. 

Mr.  Hart,  and  Mr.  Walker,  in  support  of  the  De- 
murrer, argued  that,  by  the  true  effect  of  the  Indenture 
of  Appointment,  as  stated  in  the  Bill,  the  Plaintiff,  Mrs. 
Jackson,  took  no  Interest  in  the  Rents  and  Profits  during 
the  Life  of  her  Mother,  and,  consequently,  could  not  be 
entitled  to  any  account  of  such  Rents  and  Profits  during 
that  period. 

The  Vice-Chancellor  was  of  that  opinion. 

In  support  of  the  Plea,  they  insisted  that  Marriage, 
being  a  valuable  consideration,  the  Plea  was  a  sufiicient 
Plea  of  Purchase  for  a  valuable  consideration  without 
Notice ;  ^and  they  cited  Waliwyn  v.  Lee  (a). 

Mr.  Heald,  and  Mr.  Tennant,  in  support  of  the 
BiU. 

(a)  9  Vei.  14. 
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The  Vice-Chancellor  : — 
I  agree  that  the  consideration  of  Marriage  will  sup- 
port a  Plea  of  Purchase  for  valuable  consideration, 
equally  with  a  Price  paid  in  Money.  But  the  question 
here  is,  whether  the  Defendant's  Father  was  not,  at  the 
time  of  the  Marriage,  affected  with  implied  notice  of  the 
Settlement  of  1 789.  It  must  be  intended,  upon  these 
pleadings,  that  the  Title  of  the  Plaintiff's  Mother  to  the 
Estate  in  question  depended  wholly  upon  this  Settle- 
ment ;  and  the  Defendant's  Father,  like  every  other  Pur- 
chaser, was  bound  to  use  due  diligence  in  the  investiga- 
tion of  the  Title  before  he  accepted  the  Conveyance  of 
the  Estate.  With  due  diligence  he  must  have  discovered 
the  root  of  the  Title ;  and  that  his  intended  Wife  had 
only  a  Life  Estate ;  and  although  he  may,  in  fact,  have 
been  ignorant  of  the  Settlement,  according  to  the  Aver- 
ment of  the  Plea,  yet,  in  Equity,  he  must  be  fixed  with 
all  the  knowledge  which  it  was  reasonable  he  should 
acquire :  and  the  Plea  is  therefore  disproved  by  the 
implied  Notice.  If  it  were  otherwise,  a  mere  Disseisor 
would  have  a  marketable  Title. 
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If  the  Plea,  instead  of  resting  upon  the  mere  assertion 
of  the  intended  Wife  that  she  had  a  good  Title,  had 
pleaded  some  Instrument,  anterior  to  the  Settlement  of 
1789^  by  which  the  Fee-simple  had  vested  in  her,  and 
had  averred  that  the  Defendant's  Father  relied  upon 
such  prior  Title,  and  had  no  notice  of  the  Settlement, 
then  the  defence  would  have  prevailed,  because  reason- 
able diligence  on  the  part  of  the  Defendant's  Father 
could  not  necessarily  have  led  to  the  discovery  of  the 
suppressed  Settlement. 


The  Plea  must  be  overruled. 
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_^^f a6.  CRESSWELL  v.  HARRIS. 

90th  January. 

Order.  -DY  an  Order  in  this  Cause,  a  month's  time  was  given 

Cansiructum.     to  the  Plaintiff  to  amend  his  Bill. 
Month. 

Where  an  The  Order  was  made  on  the  24th  of  July,  but  the  Bill 

the  Plaintiff  a      ^^  ^^^  amended  until  the  25th  of  the  next  month  ;  and 
month's  time  to  the  question  was,  whether  the  Amendment  had  been 

^Ti^!^  ®^  •  made  within  the  time  allowed, 
held  that  a 

lunar  Month 

was  meant.  Mr.  Hart,  and  Mr.  Tinney,  for  the  Plaintiff,  contended 

that  the  Day  on  which  the  Order  was  pronounced  was 

not  to  be  taken  into  account,  in  computing  the  time 

limited  by  the  Order ;  and  they  cited  Clayton's  Case  (a), 

Norris  v.  The  Hundred  of  Gawtry  (6),  Castk  v.  Burditt 

(c,)  and  King  v.  Adderky  {d). 

Mr.  Agar,  for  the  Defendant. 

The  Vice-Chancellor  held  that  the  Order  allowed  the 
Plaintiff  a  lunar  Month  only »  and  that,  therefore,  the  Bill 
had  not  been  amended  within  the  time  prescribed  (e). 

• 

(a)  5  Rep,  1. 

(4)  Hob.  139;  S.  C.  1  Brownl.  156. 

(c)  3  T.  R*  633. 

(d)  Dougl.  446 ;  and  see  Bayley  on  Bills  of  Exch.  4  ed.  202. 
{e)  See  Talbot  v.  Linfield,  1  W.  Black.  450. 
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TODD  V  DISMOR.  ^jf^ 

1  HERE  were  three  Defendants  in  this  Cauee.  Pr^cHee. 

InfUMcHon. 
An  Injunction  to  etay  proceedings    at  Law  until      Thecomnion 
Answer,  or  further  Order,  had  been  granted  against  InjunoUon  had 

them,  as  of  courBe>  and  in  the  common  form.  One  of  the   *^^  ^l^i"^ 

all  tne  Defend 
DefendantsputinhisAnswer,  and  then  obtained  an  Order  ants;  one  of 

niri  to  dissolve  the  Injunction,  suggesting  that  all  the  ^^"^  ^^  his 

Defendants  had  answered.  then'obtaSjd 

an  Order  iwif 

The  Vice-ChanceUar  discharged  the  Order,  for  irre-  todiwolwthe 
1    .  1  It        t  1^  ^     1        1      •        Injunction, 

^anty,  stating  that,  although  one  Defendant  haying  suggesting  that 

answered  had  a  right  to  move  to  dissolve  the  Injunction  ^  tne  Defend- 
as  against  himself,  it  ought  not  to  be  suggested,  in  the  ^^^ ^    ^The 
Order  nui,  contrary  to  the  fact,  that  all  the  DeSondants  Order  was  dis- 

had  put  in  their  Answers.  charged  for 

*^  irregularity. 

Mr.  Agar,  in  support  of  the  Motion. 
Mr.  Heald,  contrd. 
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B4A  jiiry.  ALLANSON  v.  MOORSOM. 

Practice.  ^  HE  Defendant^  Moorsom,  a  Bankrupt,  and  the  other 

Excepttw.  Defendants,  his  Assignees,  put  in  separate  Answers. 

Reference,  '^^  Plaintiff  filed  distinct  Exceptions  to  the  Answers, 

— —  but  obtained  one  Order  only  for  referring  them  to  the 

1     t  **obSdn*^"  ^^^i^^'  The  Master  made  but  one  Certificate,  reporting 

one  Order  of  both  Answers  insufficient.     The  Bankrupt  and  his  As- 

Reference  only ,   gignees  filed  two  sets  of  Exceptions  to  the  Certificate,  and 

thatx  one  P^^  *^^  Deposits  of  5/.  each,  on  setting  them  down. 

Answer  is  ex- 

ccpted  to.  jyjj^   ijT^^  j.^^  ^^^  Defendants,  now  moved  that  they 

might  be  at  liberty  to  withdraw  their  Exceptions,  and 
put  in  better  Answers ;  and  that  the  Registrar  might  be 
ordered  to  return  to  the  Defendants  one  of  the  Deposits, 
and  that  the  other  might  be  paid  over  to  the  Plaintiff. 
He  contended  that,  as  one  Report  only  was  excepted  to, 
one  Deposit  only  of  5/.  would  be  called  for  on  setting 
down  the  Exceptions, 

Mr.  Parker,  for  the  Plaintiff. 

The  Vice-chancellor  held  that  two  Orders  of  Reference 
to  the  Master  ought  to  have  been  obtained,  and  granted 
the  Motion,  except  that  he  ordered  both  the  Deposits 
to  be  paid  to  the  Plaintiff. 

Reg.  Lib.  A.  1825,  fol.  349. 
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MEMORANDA. 

The  Case  of  Morse  v.  Lord  Ormonde,  which  is  cited 
ante,  p.  469,  and  reported  in  5  Madd.  gg,  was  affirmed, 
on  appeal,  by  the  Lord  Chancellor,  on  the  2gth  of  April 
1826. 

The  Ix>rd  Chancellor's  Judgment  in  The  Earl  of 
Westmeath  v.  The  Countess  of  Westmeath,  lately  reported 
by  Mr.  Jacob,  p.  126,  contains  some  observations  relative 
to  the  question  discussed  in  Elworthy  v.  Bird,  anti^ 

P-  37«- 


END  OF  PART  III. 
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BEFORE   THE 


VICErCH^JSfCELLOR 


1826. 

fl4th  January 

GOODENOUGH  v.  ALWAY.  and 

•    35th  February. 

IHIS   was   a  Tithe   Suit   by  a  Rector  against   the        Practice. 
Occupiere  of  Land  within  his  Parish.    The  Defendants      DepanUans. 
set  op  a  Modus.    In  a  Suit  of  the  same  nature  in  the      •phe  Court 
Court  of  Exchequer,  between  a  former  Rector  of  the  will  not  on 
Parish  and  other  Occupiers,  the  latter  had  proved  the  Depositions  in 

Modus  in  question.  a  Tithe  Cause  in 

the  Exchequer, 
to  be  read  in  a 
The  Defendants  now  moved  that  they  might  be  ^t  Tithe  Suit  in 

liberty  to  read,  at  the  hearing  of  this  Cause,  the  Depo-  this  Court, 
sitions  in  the  Suit  in  the  Exchequer.  ^cuifiers  of 

Land  in  the 
Mr.  Koe,  for  the  Motion :-  Zugh 'jSf ' 

The  Court  makes  such  an  Order  where  the  Cause  in  objects  of  both 
which  the  Depositions  were  taken  is  in  the  same  Coiyt  Jp^f ^t  of  the 
as  that  in  which  they  are  sought  to  be  read.    Coke  v.  Parties,  were 
Vol.  IL  k  k  ^«  •«"«• 


' V 

GOODEKOUGH 
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1826.  Fountain  (a).    The  Depositions  may  be  read  without  any 

Order  for  that  purpose,  if  the  whole  proceedings  in  the 
Cause  in  which  they  were  taken  are  put  in  Evidence ; 
Alway.        and  the  object  of  the  Order  is,  to  save  the  useless 

expense  of  proving  all  the  proceedings. 

In  Palmer  v.  Lord  Aylesbury  (6),  where  the  Depo- 
sitions in  the  Cause  were  ordered  to  be  read  on  the 
Trial  of  an  Issue,  the  Lord  Chancellor  said  that^  without 
such  an  Order,  the  whole  Record  must  be  read  ;  and,  to 
save  that  expense,  the  Court  ordered  the  Depositions  to 
be  read  as  Evidence. 

Mr.  Treslove,  for  the  Plaintiff,  opposed  the  Motion. 

The  Vice-Ch ANCELLOR : — 

The  Parties  not  being  the  same,  the  Court  cannot 
make  such  an  Order,  if  the  Depositions  sought  to  be 
read,  are,  under  the  circumstances,  legal  Evidence  for 
the  Defendants,  they  must  be  proved  in  due  form^  and 
the  Court  cannot,  per  sallum,  dispense  with  the  legal 
proof  (c).  " 

Motion  refused. 

(a)  1  Vem.  413.  (4)  15  Ves.  176. 

(c)  In  the  Mayor  of  London  v.  PerkinSy  3  Bro.  P.  C-  602, 
where  a  Bill  was  filed,  in  the  Court  of  Exchequer,  by  the 
Corporation  of  London,  to  recover  a  Tonnage  Duty,  it  was 
moved  that  the  Depositions  of  Witnesses  in  two  former 
Causes,  by  the  Corporation  a^nst  other  Defendants,  for 
recovering  the  same  Duty,  might  be  read  at  the  hearing, 
the  Witnesses  being  dead.  The  Court  of  Exchequer  refiiaed 
the  Motion.  But,  on  Appeal  to  the  House  of  Lords,  it  was 
declared,  ''  tliat  the  Court  of  Exchequer  ought  opt  to  have 
refused  to  grant  an  Order  for  the  Appellants  tO'have  liber^ 
to  read  the  Depositions  taken  in  the  two  former  Causes  at  the 
keariog  of  this  Cause,  saving  all  just  exceptions.** 
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1826. 
,    MENDIZABEL  v.  MACHADO.  3d  and  13th 

February. 

JUHE  Bill  was  filed  for  a  Commission  to  examine  Wit- 

nesses  abroad,  and  for  a  Discovery,  in  aid  of  an  Action  al  Commission  to 

Law  commenced  by  the  Plaintiff  in  this  Suit.     The  De-  examine 

fendant  having  taken  an  Order  for  time  to  Answer  the  Al^d 

Bill,  a  Motion  was  now  made  on  behalf  of  the  Plaintiff,  

for  a  Commission  to  examine  a  Witness  in  the  Brazils ;  ^  Motion 

but  the  Notice  of  Motion  did  not  specify  the  Namie  gj^jj  ^q  examine 

of  the  Witness,  or  the  Facts  to  which  he  was  to  be  a  Witness 

^^^^-  ,^  abroad,  in  aid 

exammea.  ^      J  ^. 

of  an  Action  at 

Law,  must  be 

Mr.  Sugden,  and  Mr.  T.  O.  Anderdon,  for  the  Motion,  supported  by  an 

Affidavit,  stat- 
ing the  name  of 

Mr.  Heald,  and  Mr.  Russell,  contra.  ^he  Witness, 

and  the  points 
•    The  facts  of  the  Case,  and  the  Authorities  cited,  are  to  which  he 

mentioned  in  the  Judgment.  *®  ^^  ,  ®  ®^*" 

The  Vice-Chancellor: — 

In  this  Case  an  appUcation  was  made,  on  the  part  of 
the  Plaintiff,  for  a  Commission  to  examine  a  Witness 
in  the  Brazils ;  and,  of  consequence,  to  stay  the  pro- 
ceedings at  Law  until  the  return  of  such  Commission. 
The  AflBdavit  in  support  of  the  Motion,  without  naming 
the  Witness,  states  only  that  Evidence  material  to  the 
Issue  in  the  Cause  can  be  given  by  a  Witness  who  is 
believed  to  be  in  the  Brazils. 

Upon  the  discussion  of  the  Motion,  it  occurred  to  me 
to  question  the  sufficiency  of  the  Affidavit :  for  if  it  were 
enough  that  the  Party  should  swear  to  the  materiality 

K    K    2 


484 


i826. 


Mbndizabel 
Macuado. 


CASES    IN  CHANCERY. 

of  the  Evidence,  without  either  naming  the  Witness,  or 
the  points  to  which  it  was  proposed  to  examine  him,  it 
seemed  to  afford  to  a  Party  the  opportunity  of  post- 
poning any  proceedings  at  Law,  in  which  he  was  con- 
cerned, to  an  indefinite  period  of  time,  at  his  pleasure  | 
and  this  with  little  danger  of  the  penalties  of  perjury; 
because  the  materiality  of  Evidence  is  not  a  mere  fact, 
but  involves  the  very  nicest  question  of  Law  upon  which 
there  may  well  be  an  honest  difference  of  opinion  be- 
tween persons  of  knowledgje  and  experience. 


In  support  of  the  Application,  I  was  referred  tp  the 
Case  of  Oldham  v.  Carleton  (a),  in  which  it  was  said  the 
Practice  was  settled ;  and  to  a  subsequent  Case  in 
Vesey,  in  which  Oldham  v.  Carleton  was  followed  (ft). 
The  Case  of  Oldham  v.  Carleton  was  the  mere  expres- 
sion of  the  opinion  of  the  Register. 

Considering  the  question  of  great  importance,  I  ad- 
journed the  Case  for  further  consideration.  The  Officen 
of  the  Court  have  not  been  able  to  furnish  me  with  any 
authorities  which  are  not  in  print.  There  are,  however, 
two  authorities  directly  opposed  to  the  Registet^s  dpi* 
Qion  in  Oldham  v.  Carleton.  The  first  is  reported  in 
1  Vem.  344 ;  and  the  Lord  Chancellor  there  states  that 
the  general  Affidavit  of  having  material  Witnesses 
abroad,  beyond  the  Sea,  is  not  sufficient  for  a  Commission; 
but  the  Witnesses  must  be  named,  and  the  points  to 
which  they  can  materially  depose.  The  otiber  aulbo^ 
rity  is  Moody  v.  Steele  (c).    There,  the  Repfortelr  statei 


(/i)  4Bro.  C.C.88. 

(6)  Rougemont  v.  Royal  Exchange  Assurance  Company,  7 
Ves.  304. 
(<?)  2  Alls.  38^.  ,         * 


CASES    IN    CHANCERY. 

<thai  a  Commission  to  India  was  moved  for  upon  the 
common  Affidavit;  and  Mr.  Baron  Thomson  gives  his 
Judgment  in  these  words :  ''  Your  Bill  states  the  affairs 
to  have  taken  place  in  India.  Your  Affidavit  must 
verify  that,  and  show  in  what  manner  this  testimony 
is  material.  We  cannot  put  off  a  Trial  for  two  years^ 
oti  the  common  Affidavit  requiring  to  delay  it  for  a  term. 
You  must  come  again  with  a  full  Affidavit." 

It  is  plain  that,  by  the  common  Affidavit,  is  here 
meant  the  Affidavit  usually  made  to  delay  a  Trial  upon 
the  a,bsence  of  a  material  Witness,  which  states  only 
that  the  Evidence  is  material,  without  specifying  the 
points  to  which  it  is  intended  to  examine  the  Witness. 

I  will  now  state  the  case  of  Oldham  v.  Carleton,  which 
is  relied  on  in  opposition  to  the  authorities  I  have  cited: 
[Here  the  Vice-Chancellor  read  the  whole  Report  of  the 
Case.]  This  Case  is  nothing  more  than  the  imperfect 
recollection  of  the  Register  as  to  the  Practice,  in  oppo- 
sition to  two  Cases,  not  merely  deciding  a  contrary 
Practice,  but  explaining  the  principles  upon  which  that 
Practice  is  founded.  The  weight  of  authority,  there- 
fore, as  well  as  the  weight  of  principle,  is  against  the 
present  Application. 

If,  generally  speaking,  it  be  fit  that  the  Court  should 
judge  of  the  materiality  of  the  Evidence  sought  to  bo 
obtained  by  the  Commission,  before  it  consents  to  delay, 
perhaps  for  years,  the  proceedings  at  Law  which  are 
pending  against  the  Party,  it  is  more  especially  neces*^ 
sary  in  the  present  Ca^e. 

The  Defendant  Machado,  under  a  Convention  con- 
cluded, at  the  Restoration,  between  France  and  Spain, 
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1826.  received  from  the  French  Grovemment,  and  is  now  in 

*       "^^ possession  of  a  Sum  exceeding  300,000  /.,  as  a  Trustee 

Mendizabel    for  such  Subjects  of  Spain  as  could  establish  Claims 
Machado       against  the  former  Government  of  France.    In  1823,  the 

actual  Government  of  Spain,  for  the  purpose  of  providing 
means  to  repel  the  Invasion  of  France,  caused  certain 
Bills  of  Exchange  to  be  drawn  upon  the  Defendant,  in 
order  that  the  Trust-money  in  his  hands  might  be 
applied  to  public  purposes;  and,  by  way  of  compen- 
sation to  the  Claimants  who  were  entitled  to  this  Money, 
they  appear  to  have  directed  that  the  Defendant's  Name 
should  be  inserted  in  the  Great  Book  of  the  Public  Debt 
of  Spain,  as  a  Creditor  for  the  same  Sum.    The  Defcjn- 
dant  refused  to  accept  these  Bills ;  and  the  Plaintiff, 
being  the  Holder  of  these  Bills  to  an  amount  of  200,000/- 
or  some  such  large  amount,  now  sues  the  Defendant  for 
that  Sum  in  this  Country.    And  very  singular  ques- 
tions will  come  to  be  considered  in  this  Aciion :  First, 
Whether,  by  the  constitution  of  the  Spanish  Government, 
there  resides  any  where  sufficient  Authority  legally  to 
transfer  to  the  State  this  Trust  Property,  so  as  to  relieve 
the  Defendant  from  all  Claims  on  the  part  of  those  for 
whom  he  was  constituted  a  Trustee :  and  if  so.  Whether, 
secondly,  the  Actual  Government  of  Spain  in  1823,  is, 
in  the  Courts  of  this  Country,  to  be  considered  as  the 
Legitimate  Government  of  Spain :  which  probably  would 
turn  upon  the  question  whether  that  Grovemment  was, 
or  not,  recognised  by  the  Public  Authorities  of  this 
Country ;  and  thirdly,  if  by  the  constitution  of  the  Spanish 
Government, .  there   did    reside    somewhere    sufficient 
Authority  legally   to  transfer  to  the  State  this  Trust 
Property;  and  if  the  Spanish  Government  in  1823  be  to 
be  considered  in  the  Courts  of  this  Country  as  the  Legi- 
timate Government  of  Spain,  then,Whetherthat  sufficient 
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Authority  so  to  transfer  this  Property  was  or  not  exer- 
cised in  due  form  ? 

Mendizabel 

Vm 

Considering,  therefore,  the  unusual  character  of  the  Machado. 
questions  which  will  arise  in  this  Case,  it  is  especially 
necessary  for  the  Court  to  be  informed  of  the  nature  of. 
the  Evidence  which  is  expected  from  the  Witness  in  the 
Brazils,  before  it  consents  to  delay  the  Trial  in  this 
Case  for  years,  merely  upon  the  aflSdavit  of  the  Plaintiff, 
that  he  believes  some  person  in  Brazil  can  give  Evidence 
which  he,  the  Plaintiff,  considers  to  be  material ;  a  point 
upon  which  he  can  have  no  sufficient  means  to  form 
a  sound  opinion. 

There  seems  latterly  to  have  prevailed  a  notion  that    ,  "^^^  danger  ■ 

i.         T»    .  ■  •        i.         ^  that  naming  a 

it  was  not  necessary,  for  a  Party  applying  for  a  Com-  witness  abroad 

mission  to  examine  Witnesses  abroad,  to  state  the  Names  in  an  Affidavit 
of  his  Witnesses,  upon  the  ground  that  it  would  expose    .   *  Commis- 
his  Witnesses  to  be  tampered  with.    That  reason  is  not  pose  a  Witness 
without  force :  but  I  doubt  whether  the  danger  of  impo-  ^^.  he  tampered . 
sition  upon  the  Court,  if  the  Party  is  not  compelled  to  gufficient  reason 
name  his  Witness,  is  not  a  greater  evil  than  the  supposed  for  not  naming 
inconvenience  of  the  contrary  practice.     In  the  Case  of  j'™  t  "and^oe- ' 
Oldham  v.  Carleton,  it  seems  to  have  been  conceded,  by  cifving  the 

all '  parties,  that  the  Witness  must  be  named,  and  the  pomts  as  to 
^        .      ,  ,r  1         /Y.  which  he  is  to 

Case  m  the  ist  Vernon  is  to  that  effect,  5^  examined.    : 

I  give  no  opinion  upon  the  point  now,  because  it  was 
not  argued ;  but  I  wish  to  apprise  the  Plaintiff  that  any 
objection  taken  on  that  ground  to  a  future  Affidavit  will 
be  entitled  to  great  consideration ;  and  he  will,  therefore, 
judge  for  himself  as  to  the  prudence  of  introducing  the 
Name  of  his  Witness  in  the  subsequent  Affidavit  which 
I  now  require  him  to  make. 

K  K  4 
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l82(). 

84th  and  27th 
February. 


RHODES  V.  COOK. 


Agreement,       ^ 

Parent  and     Jn  i8i2  the  Defendant  to  the  Original  BiD,  beiDg' 

*  Tenant  for  Lifa  of  an  Estate,  with  remainder  to  his 

A  Tenant  for  Children  as  he  should  appoint,  with  remainder  to  his 
irte  wi^l?"  Children  in  fee,  mortgaged  the  Estate,  and  assigned 
roainder  to  his  a  Policy  of  Insurance  on  his  Life  to  the  Plaintiff's  Tea- 
Children  as  he  tator,  to  secure  a  sum  of  Money  advanced  to  him  by 
should  appoint,  ._  »^t  «  ^  i  -r^  t*-*  t^-j 
remainder  to  ^^  latter.    In  November  1814  the  Defendant  obtained 

tlieminfee,  a  further  advance  of  500/.  from  the  same  person,  for 
Affreem^t^  ^^  which  he  gave  his  Bond  only ;  but  an  Agreement  vras' 
with  a  CrdUtor  at  the  time  made  between  him,  of  the  first  part,  his  two 
to  which  his  Daughters,  who  were  his  only  Children,  of  the  second 
Parties, that ^e  P^  ^^^  ^^  Creditor,  of  the  third  part;  whereby  it 
Estate  should  was  agreed  that  the  mortgaged  Estate  should  be  imme- 
8old"and  one^  diately  sold,  that  the  Father  should  receive  for  his  own 
half  of  the  Pro-  use  a  clear  Moiety  of  the  Produce,  and  that  the  other 

FaU?e?^'iidthe  ^^^^^^  ***^^^  ^®  equally  divided  between  the  two 
o^er  to  the  Daughters.  The  Father  lived  seven  years  afler  the 
Children.   The   Agreement  was  entered  into,  and  continued  during  the 

mained  in  pos-  ^^^^®  ^^^  ^  possession  of  the  Estate,  without  taking 
session  for  any  steps  to  carry  the  Agreement  into  effect.    After  the 

thiried"wilh-  ^^"^^  ^^  ^^®  Original  BiU  tiie  Fatiier  died. 

out  having 

taken  any  step        This   was  a   Supplemental   Bill   by   the   Creditor's 

to  carry  the        Executor  against  the   Daughters  and  their   Father's 

ACTeement  _,  , 

into  effect.  Executor,  praying  that  the  Agreement  might  be  carried 

A  Bill  by  the  into  effect,  that  the  Estate  might  be  sold,  and  that  a 
Personal  Re- 
presentative of  the  Creditor  against  the  Children  and  the  Repre* 
sentative  of  the  Father,  tsi  have  the  Agreement  carried  into  effect, 
was  dismissed  on  the  ground  that  the  Father,  by  continuing  in  ob- 
session of  the  Estate,  deprived  his  Daughters  Of  the  benefit  onho 
Agreement. 
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clear  Moiety  of  the  Produce,  after  satisfaction  of  the  1826, 

Mortgage  Debt,  might  be  deemed  Assets  of  the  Father,  '        ^        * 

and  appUed  in  a  course  of  Administration  in  payment  Rhodes 

of  the  Bond  Debt  of  the  Plaintiff's  Testator,  and  of  the  Cook. 
other  Creditors  of  the  Father. 

Qne  of  the  Daughters  stated,  in  her  Answer,  that\8he 
had  been  induced  to  join  in  the  Agreement  because  her  * 
Father  had  a  Power  of  Appointment  over  the  Estate  id 
sack  one  or  more  of  his  Children  as  he  should  think  fit» 
and  had  threatened  her  to  appoint  the  whole  Estate  to 
her  Sister,  if  she  would  not  join  in  the  Mortgage.  But 
these  statements  were  not  supported  by  Evidence ;  iior 
was  there  any  Evidence  that  the  Mortgagee  was  a  party 
to  any  undue  influence  on  the  part  of  the  Father. 

The  Vice-Chancellor  dismissed  the  Supplemental  Bill^ 
with  Costs,  upon  the  ground  that  the  Father,  by  con^ 
tinning  iu  possession  of  the  Estate,  had  deprived  his 
Dau^ters  of  the  benefit  which  they  were  to  receive 
from  the  Agreement ;  and«  on  the  Original  Bill^  made 
the  common  Decree  for  a  Mortgagee  upon  a  Bill  of 
Foreclosure,  there  being  no  Evidence  to  affect  the  Mort- 
gagee as  party  or  privy  to  any  undue  influence  used  by 
the  Father  with  his  Daughters.  And  His  Honor  stated 
that  such  undue  influence  was  not  to  be  inferred ;  and 
that  the  assistance,  thus  afforded  by  the  Daughters  to 
the  Father,  might  either  be  the  effect  of  pure  affection,, 
or,  under  some  circumstances,  might  even  be  dictated 
by  worldly  prudence. 

Mr.  Home,  and  Mr.  Wray,  for  the  Plaintiff. 

Mr.  Sugden,  and  Mr.  Hinds,  for  the  Defendant. 
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1st  and  2(1 
March. 


Legacy. 
Vesting. 


Legacy  to  A. 
as  soon  as  she 
attains  twenty- 
one,  with  In- 
terest, is  con- 
tingent, and 
no  Interest  is 
payable  until 
the  Legatee  at- 
tains twenty- 
one,  and  then 
is  to  be  com- 
puted from  the 
end  of  a  year 
after  the  Tes- 
tator's death. 


KNIGHT  V.  KNIGHT. 

* 

Edward  knight,  hy  his  Wm,  dated  the  26th 
of  July  1803,  .gave  !  to  Trustees .  50,000 /.  three  per 
cent.  Consols,  in  Trust  to  >  pay .  certain  Annuities  to 
his  Nephews,  the  Defendant  John  Knight, .  and  the 
Plaintiff  Thomas  Knight,  and  some  other  .Persons,  and 
then  expressed  himself  as  follows : — 

"  I  likewise  give  and  devise  to  each  of  the  Daugh- 
ters of  TAoiwasiCiitgAf  lawfully  begotten,  as  soon  as  they 
attain  the  Age  of  twenty-one  years,  the  sum  of  2,000/., 
with  Interest  at  the  rate  of  five  per  cent,  per  annum,  and 
to  each  of  the  Sons  of  the  said  Thomas  Knight  lai»vfuUy 
begotten,  as  soon  as  he  attains  the  Age  of  twenty -one 
years,  the  sum  of  3,000/.,  with  Interest  at  the  rate  of 
five  per  cent,  per  annum ;"  and  he  appointed  John  Knight 
his  sole  Executor  and  Residuary  Legatee. 

The  Testator  died  on  the  30th  of  May  1812. 

Thomas  Knight  had  several  Children  living  at  the 
Testator's  death,  and  one  named  Charles,  bom  after- 
wards, who  were  all  still  living,  except  a  Daughter 
named  Isabella,  who  died  under  Age.  Her  Father  was 
her  personal  Representative.  Some  of  the  Children 
were  Adult,  others  were  still  Infants. 


The  Bill  was  filed  by  Thomas  Knight,  and  such  of  his 
surviving  Children  as  were  born,  before  the  Testator's 
death,  against  John  Knight,  the  Executor,  and  Charles 
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Knight,  the  Child  born  after  the  Testator's  death..  It     .      ^^^^' 
charged  that  the  Legacies  were  to  be  considered  as  Inte-        ^ 
rests  vested,  immediately  upon  the  decease  of  the  Testator,  r. 

in  the  Children  bom  in  the  lifetime  of  the  Testator,  and  Knight. 
living  at  his  decease ;  and  that  Isabella  Knight's  Legacy 
was  not  to  be  considered  as  lapsed,  but,  on  the  contrary^ 
ought. to  be  paid  to  the  Plaintiff  Thomas  Knight,  as  her 
personal  Representative ;  and, that  he,  as  such  personal 
Representative,  and  all  the  other  Plaintiffs,  were  enti- 
tled to  Interest  after  the  rate  directed  by  the  Will,  on 
their  respective  Legacies,  from  the  death  of  the  Testator 
to  the  respective  times  of  the  payment  thereof;  and  that 
Charles  Knight,  although  bom  after  the  decease  of  the 
Testator,  claimed  to  be  entitled  to  a  Legacy  of  3,000/. 
with  Interest.  It  prayed  that  Interest  might  be  com- 
puted.on  the  Legacies  of  all  the  Children  who  were 
living  at  the  Testator's  death:  that  John  Knight  might 
be  directed  to  pay  to  Thomas  Knight,  as  the  personal 
Representative  of  his  Daughter  Isabella,  the  Legacy  of 
2,000/.,  and  whatever  should  be  found  due  in  respect  of 
Interest  therepf,  and  to  pay  to  such  of  the  other  Plain- 
tiffs as  were  Adult,  their  Legacies  and  Interest ;  and  that 
the  Legacies  of  all  the  other  Plaintiffs,  together  with 
whatever  should  be  "found  due  for  Interest  upon  the 
same  as  aforesaid,  might  be  paid  into  Court  and  secured 
for  their  benefit,  and  that  a  proper  allowance  might  be 
made  for  their  Maintenance. 

J.  Knight,  by  his  Answer,  said  that,  even  supposing 
all  the  Children  who  were  bom  in  the  Testator's  lifetime 
to  be  entitled  to  Legacies  on  their  attaining  the  Age  of 
twenty-one  years,  yet  they  were  not  entitled  to  them 
unless  they  should  live  to  attain  that  Age ;  and  he  sub- 
mitted whether  the  Legacies  were  or  were  not  to  be 
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1826.  considered  as  Inteceats  vested,  ininiedialely  iipdn' iBe 

'        "^        '    -decease  of  the  Testator,  in  the  Children  .bom  iti  the  lifei- 

Knight        ^jg^^  of  •  the  Testator,  and  Uving  at  his  decease;  and 

Knight.       whether  any  Interest  was  payaUe  in  respect  of  thos^ 

Legacies  until  the  respective  Legatees  attiained  their 

Ages  of  twenty-one  years ;  and  he  insisted  that  the  Le*- 

gacy  of  IsabelU  Knight  was  to  be  considered  as  lapsed, 

and  ought  not  to  be  paid  to  Thomas  Kmghi  as  her 

personal  Representative. 

Mr.  Sugden,  and  Mr.  LyncA,  for  the  Plainti£Ri  :•*- 

As  the  Legacies  to  the  Children  living  at  theTesteitor^s 
decease  were  to  carry  Interest,  they  vested  in  theiti 
immediately.  Hanson  v.  Graham  (a).  They  were  Por^ 
tions  vested  payable  at  twenty-one,  with  the  Interest 
payable  in  the  meantime.  Leake  v.  Robinson{b),  in  which 
all  the  Cases  as  to  the  vesting  of  Legacies  are  collected^ 

Mr.  Hart,  and  Mr.  Pembertan,  for  the  Defendant 
John  Knight: — 

Hanson  v.  Graham  does  not  govern  this  Case^  for  it 
is  clear  that  the  Legatees  in  that  Case  took  vested  In- 
terests in  the  Dividends  of  the  Stock,  whatever  they 
might  do  in  the  Capital.  Wherever  there  is  an  absolute 
gift  of  the  Interest,  it  vests  the  Principal  also.  Lane 
V.  Goudge  (c).  Sir  William  Grant,  Master  of  the  Rolls, 
in  deciding  that  Case,  adopts  the  distinction  whicS 
governs  the  present  one.  Here  there  is  no  absolute  gift 
of  the  Interest,  but  it  is  e()ually  contingent  as  ^e  gift 
of  the  Principal. 

(a)  6  Ves.  239.  (&)  2  Mer.  3G3. 

(c)  9  Ves.  i^S' 
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Mr.  Ia/ucK  in  ^ply  • — 

The  natural  construction  is,  that  the  Interest  is  pay- 
able in  the  meantime  and  until  the  Principal  is  to  be 
paid ;  and  that  it  is  given  in  consequence  of  the  post- 
ponement of  the  Principal.     Stapleton  v.  Cheek  (d). 

The  Vice-Chancbllor  : — 

The  expressed  Ititention  must  prevail ;  and  there  is 
no  gift,  either  of  Principal  or  Interest,  until  the  Daugh- 
ters attain  twenty-one.  If  the  gift  of  the  Principal  had 
been  immediate,  it  would  have  borne  Interest  only  from 
the  end  of  the  year ;  and  it  cannot  bear  Interest  from  an 
earlier  period,  because  the  Payment  is  longer  delayed. 
The  Executors  would  not  be  bound  to  make  an  Invest- 
ment, for  the  Security  of  the  Legatees,  until  the  end  of 
the  year. 
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KNIGTHt 

Knight. 


WILSON  V.  MOUNT, 


24th  January/ 
and  4th  Apnt. 


Amongst  the  Bequests  in  the  Will  of  T.  Fletcher        ^J^' 

was  one  as  follows : —  Bequest  of 

Money  to  Trui' 
tees,  upon  Trust 
**  I  give  to  the  said  William  Mounts  John  March,  and  to  invest  it  in 

(Hwer  Cromwell,  the  further  sum  of  1 ,500  /.,  upon  Trust  ^he  public 
to  lay  out  and  invest  the  same,  in  their  Names,  or  in  the  j|,g  Dividends 

Names  or  Name  of  the  Survivor  of  them,  in  the  pur-  to  A,  uutii  her 

Marriage,  and» 
upon  her  .Manriage^  to  transfinr  the  Stock  to  her;  but  in  case  she 
should  die  unmarried,  then  to  transfer  the  Stock  to  such  Person  as 
she  should  by  her  Will  appoint ;  and  in  default  of  such  appointment, 
to  her  Executors  or  Administrators.  Seniblei  that  she  is  not  entitled 
to  have  the  Fund  transferred  to  her  while  s^^  rf  tiains  unmarried. 


..(rf)  »  Vein.  ^5. 
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WlI^SON 

V, 

Mount. 
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chase  of  three  per  cent.  Consols,  and  to  pay'and  apply 
the  Interest  thereof,  as  the  same  shall  from  time  to  time 
become  payable,  to  my  Niece  A.  if.  Mason,  until  the 
day  of  her  Marriage;  and,  upon  the  Marriage  of  my 
said  Niece  A.  H.  Mason,  I  direct  the  said  Annuities,  so 
to  be  purchased  with  the  said  1,500/.,  to  be  transferred 
to  her  the  said  A.  H.  Mason ;  but  in  case  my  said  Niece 
A.  H.  Mason  shall  depart  this  life  unmarried,  tl\en  upon 
Trust  to  transfer  the  said  Bank  Annuities,  so  to  be  pur- 
chased with  the  said  1,500/.,  to  such  Person  or  Persons, 
and  in  such  manner  and  form,  as  she  the  said  A.  H. 
Mason  shall,  by  her  last  Will  and  Testament  in  writing, 
give,  dispose  and  appoint  the  same ;  and,  in  default  of 
such  gift,  disposition  or  appointment,  then  to  the  Exe- 
cutors or  Administrators  of  the  said  A.  H^  Mason  J* 


At  the  hearing  of  the  Cause  for  further  directions,  on 
the  7th  of  July  1796,  it  was  ordered  that  a  sum  of 
2,035/.  55.  6d.  three  percent  Consols,  being  then  of 
the  value  of  the  Legacy  of  1,500/.,  and  Interest,  should 
be  carried  over  to  the  credit  of  this  Cause,  to  an  Account 
intituled,  "  The  Account  of  jinn  Harriet  Masoni^*  and 
that  the  Interest  should  he  paid  to  her  during  her  life ; 
and,  on  her  death,  any  person  interested  was  to  be  at 
liberty  to  apply. 


A  Petition  was  now  presented  by  A.  H,  Mason  (who 
continued  still  unmarried)  praying  to  have  the  Stock 
transferred  to  her,  upon  the  ground  that  the  form  of  the 
Bequest  gave  her  an  absolute  Interest. 

Mr.  Blenman,  for  the  Petitioner : — 

It  is  plain,  from  the  words  of  the  Will,  that  the  Tes- 
tator intended  that  the  jvhole  subject  of  the  Bequest 
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should  vest,  absolutely,  in  the  Petitioner.    Two  events  1826. 

only  are  mentioned :  her  Marriage,  and  her  dyingr  un-  ^         ' 

married,  one  or  other  of  which  must  happen ;  and  the  Wilsok 
gift,  in  either  case,  gives  an  absolute  Interest.  In  Booth  Mount. 
V.  Booth  (^a),  although  there  was  only  a  direction  to  pay 
over  upon  Marriage,  and  no  express  transmission  of  the 
Fund  in  case  of  the  Legatee  dying  unmarked,  it  was 
held  that  the  Interest  vested,  and  that  the  Marriage  was 
not  a  condition  precedent,. 

Mr.  Tinney,  contra : — 

The  gift  to  the  Executors  or  Administrators  of  the 
Lady,  in  case  she  should  die  unmarried  and  intestate,  is 
not,  necessarily,  a  gift  of  the  absolute  Interest  to  the 
Lady  herself.  The  Will  expressly  mentions  one  event 
only,  upon  the  happening  of  which  the  Fund  is  to  be 
paid  over,  namely.  Marriage ;  and  that  has  not  taken 
place.  In  Jennings  v.  Gallimore  (b),  a  gift  to  the  legal 
Representatives  of  A.,  in  default  of  Appointment  by  A, 
himself,  was  held  a  gift  to  the  Representatives.  Evans 
v.  Charles  (c)  was  decided  upon  the  same  principle. 

^      Where  there  is  a  doubt  whether  a  gift,  such  as  this, 
'  to  the  Executors  or  Administrators,  may  not  mean  ^ 

•something  else  than  a  gift  to  the  r  Party  herself,  the 
.  Court  cannot  safely  allow  the  Fund  to  be  taken  out  of 
'Court.  In  Limitations  of  personal  Estate  there  is  no 
-  analogy  to  the  Rule  in  Shelly*^  Case;  and  there  is  no 
authority  that  a  gift  of  Personalty  to  A.,  followed  by 
'»  a  gift  to  his  Executors,  vests  the  whole  Interest  in  A. 

The  Vice-chancellor  said  he  considered  that  the  Lan- 
.  guage  of  the  Decree  precluded  him  from  making  the 

(a)  4  Ves.  399*        (6)  3  Ves.  146.        (c)  i  Ans.  138. 


.* 
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.1826.  Order  prayed ;  and  that  it  would  be  necessary  to  rehear 

'""'^'        '     the  Decree ;  and  suggested  that  the  right  of  the  Petir 

Wilson       tioner  might  be  questionable ;  and  that  she  Ought  to 

Mount.        be  well  advised   before  she  incurred  the  expense  at 

a  Rehearing^ 


6ih  March.  SHARP  v.  HULLETT. 


Practice. 
DiimissaL 


i  HE  Plaintiff  had  become  bankrupt.  The  Defend^ts 
being  entitled,  according  to  the  usual  Practice  of  tl^ 
dtsmiMinir  the*^  Court,  to  move  to  dismiss  the  Bill  for  want  of  prosecu- 
Bill  for  want  of  tion ;  Mr.  Russell,  for  the  Defendants,  now  moved  that 
PJ[^*^^*]^|J^     the  Plaintiff's  Assignees  might  file  a  Supplemental  Bill, 

ud  die  Plaintiff  ^^hiu  ten  days,  or  that  the  Bill  might  be  dismissed, 
having  become 

KX:tU,'e.      Mr.  fiose.  for  the  Assignees. 
Bill  be  dismissed 

SS^TL^g.         The  V.ce-Chancllor  :- 
nees  file  a  if^  when  the  Plaintiff  becomes  bankrupt,  it  were  pcr- 

BiJ?  witiSfn         laitted  to  the  Defendluit  to  dismiss  the  Bill^in  the  iisiial 
three  weeks.       Course,  for  want  of  prosecution,  it  would  neceasaiiiy 

subject  the  Bankrapt  to  the  payment  of  Costs,  when  he 

has  no  means ;  which  is  against  the  general  nde  of  tUa 

*  Comit  lui  to  Bankrupts.    And  it  might  be  attended  with 

''  this  filrtber  inconveniebce,  that  the  Bill  might  be  die- 

.missed  without  the  Assignees  knowing  the  fiu^  thsit 

such  a  Bin  was  filed,  snd  without  any  6pp6rliiiiity  of 

judging,  on  their  part,  whether  it  would  or  not  be  bene- 

'  ficial  to  the  Bankrupt's  Estate  that  the  Suit  should  be 

prosecuted.   An  Order  that  the  Bill  should  be  dismissed, 

without  Cost^  within  a  limited  time,  if  the  Assignees 
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do  not  think  fit  to  file  a  Supplemental  Bill^  obviates 

both  these  objections^  provided  the  Notice  of  Motion  is 

served  on  the  Assignees.    On  the  other  hand,  itis  hardly  .      Sharps 

reasonable  that  a  Bill  should  be  dismissed  for  want  of      Hullbtt. 

prosecution,  as  against  Assignees,  at  an  earlier  period 

than  it  could,  according  to  the  course  of  the  Court, 

have  been  dismissed  for  want  of  prosecution,  if  the 

m 

Plaintiff  had  not  become  bankrupt ;  for  that  would  be 
to  deny  to  the  Assignees,  who  stand  in  the  place  of  the 
Bankiiipt,  the  same  time  for  being  advised  as  to  the 
propriety  of  continuing  the  Suit,  which  was  afforded 
to  the  Bankrupt ;  -although  the  Assignees  cannot  equally 
be  informed  as  to  the  subject  of  the  Suit.  And  this 
may  sometimes  be  the  effect  of  dismissing  the  Bill  at 
the  end  of  three  weeks,  if  the  Assignees  do  not  file 
a  Supplemental  Bill  at  the  end  of  that  time.  It  appears, 
however,  that  this  objection  does  not  apply  in  the  pre- 
sent Case ;  because  the  state  of  the  proceedings  would 
now  enable  the  Defendant  to  dismiss  the  Bill,  for  want 
of  prosecution,  if  the  Plaintiff  had  not  become  bankrupt* 
Let  the  Order,  therefore,  be  mi^de  as  prayed,  that  the 
Bill  be  dismissed,  if  the  Assignees  do  not  file  a  Supple* 
mental  Bill  within  three  weeks ;  but  without  Costs. 

When  a  Case  occurs  in  which  the  Motion  prays  a  dis- 
missal of  the  Bill,  if  no  Supplemental  Bill  be  filed  by 
the  Assignees  at  an  earlier  period  than  could  have  been 
the  case  if  the  Plaintiff  had  not  become  bankrupt,  it 
will  be  for  the  Court  to  consider  what  ought  to  be  the 
Order  which  should  then  be  made. 
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8th  &  11th 

March. 


HENCHMAN  v.  THE  ATTORNEY  GENERAL. 


Heir,  _ 

Deme.        JOHN  GIRLING,  by   his  WiU,    devised    certain 

Esc^eai^  Copyhold  Lands  to  William  Henchman,  his  Heirs  and 

Assigns^  upon  condition  that  he,  within  one  month 

r  ^^*M  L  d  ^^^  ^®  decease  of  the  Testator,  paid  to  his  Executors 

in&e,  upon  &  sum  of  2,000  Z.  which  he  desired  should  be  taken  as 

condition  that     pjj^  of  his  Personal  Estate,  and  disposed  of  in  the  same 
the  Devisee  ... 

within  One'        manner.   And,  after  giving  certain  Legacies,  he  disposed 

Month,  pay       of  the  Residue  of  his  Personal  Estate,  includii^  the 

a,ooo/.  toUie     ^  o^o/.,  in  favour  of  Charities.     The  Testator   died 

Executor,  to  be     * 

applied  for         without  any  Customary  Heir  or  next  of  Kin :  and  the 

Charitable  Pur-  questions  in  the  Cause  were,  whether  the  Devisee  tock 
^tor  having  left  ^^  Copyhold  Estate  discharged  of  the  Condition  for 
DO  Customary     payment  of  the  2,000/. ;  and  if  not,  whether  that  Sum 
Next  S^kST-      belonged  to  the  Lords  of  the  Manor,  or  to  the  Crown. 
Held,  that  the 

Sfund^ub  ^^'  Sugden,  and  Mr.  Kindersley,  for  the  Plaintiff,  the 

ject  to  the  pay-  Devisee : — 

^Vaf  ^^^  The  Crown  cannot  have  any  Claim  where  there  is 

2,000/.,  and  -^ 

that  the  Crown  a  LOrd  of  the  Manor,  as  in  this  Case ;  and  the  Lord  is 
(and  not  the  not  entitled  where  there  is  a  Tenant ;  therefore,  the  Fund 
Manor)  was  en-  ^^^^^  ^^  raised,  but  must  sink  in  the  Land,  for  the 
titled  to  the        benefit  of  the  Devisee.    It  must  be  admitted  that  the 

to^iy^^rP^^  ^^^  ^^^^^  ^^  *^  ^^^^S  of  a  Trust ;  and,  if  on  the 
sond  £8tate,      footing  of  a  Trust,  the  Case  of  Arnold  v.  Chapman  (a) 

because  there     p^^s  it  out  of  all  doubt,  and  makes  it  a  Trust  for  the 

was  no  Next  of  „  .      ,  ,         .         ,»  . 

Kin,  and  if         '^^^^ ;  but,  as  there  is  no  Heir  in  this  Case,  Claims  are 

Real  Estate  made  on  behalf  of  the  Lords  of  the  Manor  and  of  the 
was  no  Cus-        Crown.    As  to  the  Lords  of  the  Manor,  the  only  ground 

tomary  Heir. 

(fl)  1  Vez.  108. 
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on  which  they  can  claim  is  Escheat.  The  Crown  has 
other  Claims^  besides  what  rest  on  the  doctrine  of 
Escheat ;  for  it  claims  in  virtue  of  its  Prerogative*  and 
on  the  ground  of  Forfeiture.  The  question  then  icr, 
whether  there  could  be  a  good  claim  in  this  Case  on  the 
ground  of  Forfeiture.  The  true  distinction  is,  that 
a  Claim  by  Prerogative,  never  arises  where  there  is 
an  Escheat,  but  only  in  the  case  of  bond  vacantia. 
The  claim  by  Escheat  arises  only  where  the  Crown 
claims  pro  defectu  Haredis.  If  this,  then,  is  a  Trust  for 
the  Heir,  and  the  Crown  claims  for  want  of  an  Heir,  it 
can  claim  only  by  Escheat ;  and  that  would  be  the  only 
doctrine  to  govern  this  Case.  But  it  is  unnecessary  to 
go  into  the  doctrine  of  Escheat,  to  show  that  it  is  quite 
inapplicable  to  a  Trust  of  Land.  That  was  decided  in 
Burgess  v.  Wheate  (6).  All  claim,  therefore,  on  the 
ground  of  Escheat,  either  by  the  Lords  of  the  Manor 
or  the  Crown,  must  fail.  Then  there  remains  for  the 
Crown  the  claim  by  Prerogative  only.  But  Prerogative 
applies  only  to  cases  of  Personal  Estate,  and  where 
there  is  no  Personal  Representative.  The  Claim  on  that 
ground,  therefore,  must  also  fail  in  this  Case.  There  is 
no  case  where  the  Crown  takes  by  Prerogative  for  want 
of  an  Heir. 
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Mr.  Sldrrow,  for  one  of  the  Lords  of  the  Manor : — 

The  Lord  must  stand  in  the  place  of  the  Heir.  The 
Case  is  cleariy  a  Case  of  Trust.  In  Arnold  v.  Chapman^ 
•Lord  Hardwicke  treated  the  Money  as  Land ;  and  in 
Burgess  v.  Wheate  (c),  Sir  Thomas  Clarke,  M.  R.,  anti- 
cipated this  very  Case,  and  plainly  expressed  an  opi- 
nion that  the  Trustee  cannot  be  entitled ;  for  he  says. 


ifi)  I  Bla.  121 ;  I  Eden,  177. 

L  L  2 


(c)  I  Eden,  212. 
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"  If  the  Trustee  came  into  a  Court  of  Equity,  I  might 
be  of  opinion  that  he  had  no  right ;  but  have  no  occa- 
sion at  present  to  enter  into  the  merits  of  the  Defendant's 
Defence/'    The  Trustee  here  must  show  that  he  has 
a  better  right  than  any  of  the  Defendants,  and  must 
recover  by  force  of  his  own  right.    He  cannot  say  that 
the  right  of  another  is  extinguished  for  his  benefit, 
especially  here,  because  that  would  be  contrary  to  the 
princit>le  on  which  he  took  the  Estate.    In  Burgess  v. 
Whedte,  Lord  Mansfield^s  argument  is  in  favour  of  the 
right  of  the  LoM  by  Escheat.    Two  Cases  in  particular 
were  idluded  to  in  the  Judgments  which  support  that 
doctrine;  The  Duke  of  York  v.  MarshamXd),  and  lier 
V.  Holland(e) ;  and  Lord  Monsfieid,  in  his  Judgment, 
cites  many  Cases,  and  alludes  to  the  doctrines  hud  down 
in  Craig  De  Feudis,  to  ^how  that  the  Lord  is  entitled 
where  there  is  no  Heir.    In  the  present  Case  the  Con- 
dition'would  be  entered  on  the  Court  Hollar;  and  ihas- 
ttiuch  as  the  Devisee  could  only  be  admitted  up(Ki>  the 
Condition,  he  could  never  be  permitted  to  claim,  unless 
through  performance  of  the  Condition.    By  this  Record, 
the  Devisee  put  himself  in  the  situation  of  a  Trustee ; 
and  this  Court  would  never  permit  him  to  claim  in  con- 
travention of  the  terms  on  which  he  was  to  take  the 
Estate.   Where  a  man  takes  an  Estate  upon  a  Condition, 
the  Court  will  not  allow  him  to  say  that  he  should  have 
it  on  any  other  terms.   In  WilHams  v.  Lard  Lonsdale  (f), 
it  was  said,  by  Lord  Loughborough,  C.  that  the  only 
point  decided  in  Burgess  v,  Wheate  was,  that  the  Crown 
was  not  entitled  to  come  into  Chancery  to  make  the 
Heir  a  Trustee  for  its  benefit.    Middktm  v.  Spicer(g) 


(d)  Hard.  42a. 
(/)  3  Vet.  75«. 


(e)  Alleyn,  14. 

(g)  1  Bro.  C.  C.  aoi. 
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was  a  Case  of  Personal  Property,  and  therefiite  cannot 
govern  that  now  before  the  Court*. 

Mr.  Shadwellt  zxiA  Mn  Turner,  for  another  Lerd 
of  the  Manor  :— 

At  the  time  of  the  death  of  the  Testator  the  Titles 
of  all  Parties  had  accrued;  and  so  much  of  th^ 
2,000 /.  as  was  not  required  fbr  Debts  and  Legacies 
belonged  to  the  Person  entitled  tathe  Land.  In  Arnold' 
V.  Chapman  it  was  held,  that  the  Derisee  could  not  take. 
The  Master  has  reported  that  there  is- no  Heir.  It 
seems,  therefore,  clear,  as  there  is  no  Heir  and  no  Devisee 
to  take,  that  the  Lord  must  be  entitled.  In  Middktan 
V.  Spicer  there  were  certainly^  Copyholds,  as  well  aft 
Leaseholds ;  but  the  Copyholds  were  sold  in  the  Testa- 
tor^s  life-time.  In  this  Case^  the  legal  Estate  must  hare 
vested  in  the  Lord,  if  the  Gift  had  not  been  accepted*; 
and  there  could  be  no  Equity  to  take  it  out  of  hkn« 

Mr.  fTroy,  for  the  Crown,  insisted  that  no  Case  had 
been  made  out  for  the  other  Claimants;  and  that  the 
Crown  took  by  its  paramount  Titles 

Mr.  Sugden,  in  Reply  : — 

It  is  impossible  that  the  Lord  can  be  entitled,  wherer- 
there  is  a  Tenant  on  the  Rolls,  who  is  subject  to  answer 
all  feudal  Services.  A  Will  executed  under  a  Power 
over  Copyhold  Estate,  Operates  as  a  mere  Devise  under 
tlte  Statute  of  Wills,  and  has  no  effect  und)er  the  Statute 
of  ITses.  The  claim  of  ""the  Cr6wn  is  certainty  more  dif- 
ficult to  deal  with  than  th^t  or  the  Lord.  Durot/r  v. 
Moiieux  (A)  shows  that  Real  Estate  may  be  made  to  go 

(^).  1  Vez.  aao* 
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as  if  it  were  Personal.  There  are  two  waysof  considering 
the  present  Case :  ist,  taking  it  as  Personalty;  5bd»  as 
Real  Estate.    But  for  whom  has  the  Court  ever  said, 
that  Money  directed  to  be  applied  for  an  iU^al  purpose, 
should  be  raised  ?  Never  for  any  one  but  the  Heir.    In 
Willutfns  V.  Lord  JjomdaU  (i)  it  was  decided,  that  there 
was  no  Equity  on  the  part  of  the  Trustee,  to  compel  the 
JLord  to  admit  him.    In  Rex  v.  Cogan  (k),  the  Court  of 
King's  Bench  granted  a  Mandamus  to  compel  the  Loid 
to  admit  the  legal  Tenant.    Suppose  this  to  be  Personal 
Estate,  then  the  Case  of  MiddUton  v.  Spker  (2)  applies, 
subject  to  the  material  difference,  that  in  that  Case  the 
Fund  was  Personalty  from  the  beginning,  and  that  the 
'ight  of  the  Crown  was  there  established  on  the  prin- 
ciple of  bona  vaaiHtia.    Lord  MamfieW^  Argument  in 
Burgess  v.  Wheate(m)  has  been  overruled,  witb  the 
approbation  of  the  whole  Profession ;  and  the  Ri^ts  of 
the  Crown  cannot  be  now  supported  on  the  doctrines 
laid  down  in  that  Argument.    The  Master  of  the  RoUs, 
in  that  Case,  says  (n) :  "  Another  Case  is  put,  of  a  Pur- 
•chase,  and  the  Money  paid  by  the  Purchaser,  who  dies 
without  Heir,  before  any  Conveyance.    Here  'tis  said, 
if  the  Lord  could  not  claim  the  Estate  and  pray  a  Con- 
veyance, the  Vendor  would  hold  the  Estate  he  has  been 
psad  for,  and  keep  the  Money  too.    I  think  the  Lord 
could  not  pray  a  Conveyance.     To  say  he  could,  is 
begging  the  question.    And  as  to  the  Vendor's  keeping 
both  the  Estate  and  the  Money,  it  is  analogous  to  what 
Equity  does  in  another  case ;  as  where  a  Conveyande 
is  made  prematurely,  before  Mcmey  paid,  the  Monqr  is 
considered  as  a  Lien  on  the  Estate,  in  the  hands  of  the 


(0  3  Ves.  752.      (k)  6 East,  431.      (/)  1  Bro.  C.  C.  aoi. 
(m)  1  Blu.  r^i.  (n)  1  Bla.  150. 
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Vendee.    So  where  Monag^^^iras  paid  prematurely^  the 

Money  would  be  considered  as  a  Lien  on  the  Estate  in 

the  hands  of  the  Vendor,  for  the  Personal  Representa-     Hbhchmaf^ 

tives  of  the  Purchaser;  which  would  leave  things  in     Attornet 

ztaku  quo.''  Genbbaju. 

And  60,  in  the  tEAme  Case,  L6rd  Ncrthington,  C.  '^ 
says  (o),  ''  Twas  said,  if  a  Mortgagor  die  without  Heir, 
shall  the  Mortgagee  hold  the  Land  free?  I  answer, 
idiall  it  escheat  to  the  Crown  ?  No ;  because,  in  that 
case,  the  L<^  has  Iei  Tenant  to  do  his  Sendees,  and^that 
is  the  whole  he  is  entitled  to  in  Law  and  Equity.^' 

Suppose  that  this  were  a  case  of  Freehold  Land,  and 
that  the  Crown  was  the  immediate  Lord,  it  could  only 
take  in  the  same  way  as  any  other  Loid,  and  could  not 
t^e  while  there  was  a  Tenant  to  do  the  Seitices.  As 
to  this  being  a  case  of  Copyhold,  that  makes  it  much 
stronger  against  the  Crown ;  for  the  Lord  himself  must 
die  without  an  Heir,  before  the  Crown  can  be  entitled. 
Here  the  Lord  cannot  take,  because  he  has  a  Tenant, 
and  he  cannot  take  Money ;  and  the  Crown  cannot  take, 
because  its  Claim  must  come  behind  that  of  the  Lord. 
Walker  v.  Denne(p)  decided  that  Copyholds  cannot 
escheat  to  the  Crown.  In  this  Case,  therefore,  the  dis- 
position by  Will  being  void,  and  the  Money  not  raisable, 
the  Devisee  alone  is  entitled. 

The  Vice-Chancellor  : —    ♦ 

The  Case  of  Arnold  v.  Chapman  is  expressly  in  point, 
that  the  Devisee  of  the  Copyhold  takes  it,  subject  to 

(o)  1  Bla.  184.  (/j)  a  Ves.  jun.  170. 

L  L  4 
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the  payment  of  the  2,000/.  That  proportion  of  the 
2^000/.  which,  by  the  effect  of  this  Will>  would  be 
applicable  to  the  CharitieB,  necessarily  fails.  The  Lord 
of  the  Manor  cannot  be  entitled  to  it,  because  he  takes 
only  propter  defectum  Tenentis ;  and  here  he  has  his 
Tenant,  and  has  received  his  Fine  upon  Admittance.  If 
there  had  been  Next  of  Kin  in  this  Case,  a  question 
might  have  been  raised,  whether  the  Testator  did,  or  not, 
intend  that  this  Sum  of  2,000/.  should  have  all  the 
same  qualities  as  if  it  had  been  Personal,  and  not  Real 
Estate,  at  the  time  of  his  Death.  But  the  Master  having 
found  that  there  were  no  Next  of  Kin,  that  question 
becomes  immaterial. 


The  Crown  by  force  of  its  Prerogative,  though  not 
by  Escheat,  takes  it;  if  Real  Estate,  because  there  is  na 
Customary.  Heir ;  and  if  Personal  Estate,  because  thersi 
are  no  Next  of  Kin. 
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' V ' 

FARMER  V.  FRANCIS.  f^m 

Canstructiott* 

When  this  Cause  was  heard  before  the  Vice-Chan-      Residuary 

cellar,  he  directed  a  Case  to  be  stated  for  the  opinion  of  I^^w  of  Real 

ana  x  ersonal 
the  Court  of  Common  Pleas,  as   to  the  constructioil  Estate  to  all  the 

of  the  Residuary  Clause  in  the  Will  of  Edmund  Farmer,  Issue,  Child  or 
so  far  as  it  related  to  the  Real  Estates.    That  Case  is  ^'p.^^^^^uld 
reported  in  the  2d  vol.  of  Mr.  BinghanC^  Reports,  p.  151  •  be  alive  at  the 

The  Cause  now  came  on  to  be  heard  for  further  direc-  ^®  ^^  ^^  ^ 

decease  of  toe 
tions,  upon  the  Judge's  Certificate.  Survivor  of  two 

successive  Te- 

It  was  contended,  on  the  part  of  the  Plaintiff,  that,  ^jSoiJ^iL^lnJ^t 

although  the  Court  of  Common  Pleas  had  certified  that,  them,  if  more 

as  to  the  Real  Estate,  the  Defendants,  the  Infants,  took  ^an  one,  to  be 

.    ,  1*  ^  .     T^      o-      1  m         X     •     divided  share 

nested  equitable  Estates  m  Fee  bunple,  as  lenants  m  ^^^  ^^^^^  i^U^^ 

Common,  yet  that  it  did  not  follow  that  the  Personal  when  aud  as 
Estate,  which  was  comprised  in  the  same  Gift,  vested  gp^ctivelyattSn 

absolutely  in  them.  tne  age  of 

Twenty-four 
years,  aad  to 
The  Gift  of  the  Residue  was  in  the  following  terms : —  ^beir  respecUve 

"  And  as  to  all  the  rest,  residue  and  remainder  of  my  Heirs,  Execu- 
Estate  and  Effects,  wheresoever  and  of  what  nature  or  j^^„  ^^^ 
kind  soever  the  same  shall  or  may  consist,  at  the  time  Assigns  for 

of  my  decease,  both  Real  and  Personal,  as  well  in  pos-  ever,  as  Tenants 

/  .    ,  .  T    1     m  Common; 

session,   as  reversion,  remainder  or   expectancy,  1  do  Held,  that  the 

hereby  give,  devise  and  bequeath  the  same,  and  every  Children  living 
part  thereof,  unto  my  wife  Lucy,  and  Joshua  Francis  ^y^^  Tenants  for 
and  John  Hemmons,  to  take  and  hold  the  same,  aiid  Life,  took  abso- 

every  part  thereof,  unto  my  said  Wife,  and  the  said  itt^^estedln. 
•r  .  .  tcrests  m  the 

Joshua  Francis,  and  John  Hemmons,  their  Heirs,  Execu-  Personal,  as 

tors.  Administrators  and  Assigns  for  ever,  upon  Trust,  ^^^  ^  in  the 

^  '    ^  '  RealEstatc. 
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i8a6.  nevertheless,  and  to  and  for  the  persons,  uses,  intents 

'        ^       ^      and  purposes  following;   viz.   upon  Trust,   as  to  the 

Farmer       Rents,  Dividends,  Interest,  Use,  Produce  and  Profits 

Francis.       thereof,  for.  the  use  and  benefit  of  my  said  Wife,  for  and 

during  the  term  of  her  natural  Life,  and,  from  and  after 
her  decease,  upon  Trust  for,  and  I  do  hereby  give»  devise 
and  bequeath  the  Rents,  Dividends  and  Interest,  Uae, 
Produce  and  Profits  of  the  said  last-mentioned  Trust 
Estate,  Funds  and  Effects,  unto  my  Daughter,  Mary 
Fronds,  for  her  natural  Life,  to  and  for  her  own,  soiey 
separate  and  peculiar  use,  not  subject  or  liable  to  Ihe 
Debts,  Receipts  or  Engagements  of  her  present  or  any 
after-taken  Husband  or  Husbands,  and  over  which  I  will 
and  direct  he  or  they  shall  have  no  power  or  control 
whatsoeveor,  but  that  the  Receipt  of  my  said  Dau^ter 
alone,  notwithstanding  her  Coverture,  shall  be,  at  all 
times,  a  good  and  sufficient  Discharge  to  the  person  or 
persons  paying  the  same ;  and,  from  and  after  the  d^ 
cease  of  them  my  said  Wife  and  Daughter,  upon  Trust 
fbr,  and  I  do  hereby  give,  devise  and  bequeath  the  Md 
residuary  Trust  Estates,  Hereditaments  and  PitomiBet^ 
and  the  Principal  of  the  said  Residuary  Trust  Fund, 
Property  and  Eflfects,  unto  and  amongst  til  and  every 
the  lawful  Issue,  Child  or  Childr^i  of  my  s^d  Daugh- 
ter, Mary  Francis,  as  shall  be  living  at  the  time  of  the 
decease  of  the  Survivor  of  them  my  said  Wife  and 
Daughter,  equally  amongst  them,  if  more  than  one,  to 
be  divided  share  and  share  alike,  when  and  as  they 
shall  respectively  attain  the  age  of  Twenty-four  yean, 
and  to  their  respective  Heirs,  Executors,  AdministratoiB 
and  Assigns  for  ever,  to  take  to  Tenants  in  Comnmn,  and 
not  as  Joint  Tenants,  and,  if  only  one,  then  the  whole 
thereof  to  such  only  or  surviving  Child  of  my  said 
Daughter,  Mary  Francis,  his  or  her  Heirs,  Executors, 
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Administrators  or  Assigns  for  ever^  upon  attaining  the 
said  age.  But,  in  case  there  shall  be  no  such  Issue, 
Child  or  Children  of  my  said  Daughter,  Mary  Francis^ 
living  at  the  time  of  the  decease  of  the  Survivor  of  them 
my  said  Wife  or^Daughter,  or,  being  such,  all  shall  die 
Ivithout  lawful  Issue  under  the  said  age  of  Twenty-four 
years,  dien  upon  Trust  for,  and  I  do  hereby  give  and 
bequeath  the  said  residuary  Trust  Estates,  Heredita* 
ments  and  Premises,  residuary  Trust  Fund,  Prc^erty 
and  Effects,  unto  my  Sons,  Edmund  and  Titus  Farmer, 
^ually  to  be  divided  between  them,  share  and  share 
alike,  and  to  their  several  and  respective  Heirs,  Execu- 
tors, Administrators  and  Assigns  for  ever,  to  take  as 
Tenants  in  Common,  and  not  as  Joint  Tenants,  and  to 
and  for  no  other  use,  intent  or  purpose  whatsoever." 
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Mr.  Agar,  for  the  Plaintiffs,  cited  Leake  v.  Robin" 
9fm{a),  and  Gilmore  v.  Seveme  (6). 

Mr.  Sugden,  and  Mr.  Combe,  for  the  Children,  cited 
Doe  V.  Moore  (c). 

Mr.  Pepys,  for  the  Executors. 

Mr.  Turner,  and  Mr.  Girdlestone,  junior,  for  other 
Parties. 


The  Vice-Chancellor: — 

There  are,  certainly.  Cases  in  which  the  same  words 
have  a  different  effect  as  appUed  to  Real  and.  to  Per- 
sonal  ^Estate.  But  such  Cases  do  not  bear  upon  the 
present  Will. 

(a)  2  Meriv.  363     (6)  1  Bro.  C.  C.  58^.    (c)  14  East,  601. 
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In  this  Case  the  residuary  Real  and  Personal  Estate 
are  given  unto  and  amongst  all  and  every  the  lawful 
Issue,  Child  or  Children  of  the  Testator's  Daughter, 
Mary  Francis,  as  should  be  living  at  the  time  of  the 
decease  of  the  Survivor  of  them  his  Wife  ..nd  said 
Daughter,  equally  amongst  them,  if  more  than  onv  to 
be  divided  share  and  share  alike,  when  and  as  they 
should  respectively  attain  the  age  of  Twenty-four  years, 
and  to  their  respective  Heirs,  Executors,  Administraton 
and  Assigns  for  ever,  to  take  as  Tenants  in  Common, 
and  not  as  Joint  Tenants.  The  Court  of  Common  Pleas 
has  certified  that  the  Children  of  the  Testator's  Daugh- 
ter, Mary  Francis,  who  were  living  at  the  death  of  the 
Survivor  of  the  said  Wife  and  Daughter,  took  Estates 
in  Fee,  as  Tenants  in  Common  in  the  Real  Estates  of 
the  Testator;  and,  as  to  the  Personal  Estate,  they 
plainly  take  absolute,  vested  Interests;  the  time  of 
division  only,  as,  in  common  cases,  the  time  of  payment,i 
being  postponed  until  they  attain  the  ages  of  Twenty* 
four  years.  ' 
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V ' 

VANSANDAU  v.  MOORE.  Practice. 

Answers. 

1  HE  Plaintiff  was  a  Shareholder  in  a  Joint  Stock  Com-  „      "  . 

Fourteen  Direc- 
pany,  called  *'  The  British  Annuity  Company ;"  and,  on  ^^^  ^f  ^  j^i^i 

the  14th  of  May  1825,  filed  his  Bill  against  the  Direc-  Stock  CompMiy, 
tors  of  the  Company,  praying  for  an  Accomit  and  a  ^^"wai'filedbv 
Dissolution  of  the  Concern.    Fourteen  of  the  Directors  a  Shareholder 

appeared  to  the  Bill  by  Mr.  John  Wilks,  jtin.  as  their  »>  ^«  Company 
o  1-  •  ^  /»!   ^  ^  *  1    Ti-11     fo"^  "*  Account 

solicitor,  and  filed  fourteen  separate  Answers  to  the  Jbili ;  ^^^  Dissolution 

to  each  of  which  a  long  Schedule  was  annexed.  Each  of  of  the  Concern^, 
the  Answers  and  Schedules  appeared  to  be,  almost  ^^^arate"^' 

verbatim^  the  same.  Answers  with 

long  Schedules 
to  each ;  each 
The  Court  was  now  moved,  on  behalf  of  the  Plaintiff,  of  the  Answers 

that  it  might  be  referred  to  one  of  the  Masters  to  inquire  and  Schedules 
if  these  fourteen  Answers  were  substantially,  or  in  any  J^^i^   ^ 
and  what' respects,  different ;  and  whether  there  was  any  same,  and  the 

and  what  sufficient  reason  for  such  fourteen  Defendants,  Defendants  ap- 
pearing all  by 
or  any  and  which  of  them,   so  answering  separately :  ^he  same  Soli« 

And  if  the  Master  should  find  that  there  was  a  sufficient  citor,  who  had 
reason  for  the  said  fourteen  Defendants,  or  any  of  them,  ^uin  the  Plaintiff 
answering  separately,  then  to  inquire  whether  there  was  by  the  Costs  of 
any  and  what  sufficient  reason  for  repeating  the  Schedule  J^®      a-*  ^^ 
annexed  to  each  of  the  Answers ;  and  that,  for  the  pur-  ^  Reference  to 
pose  of  those  inquiries,  the  fourteen  Defendants  might  the  Master^ 
be  directed  to  furnish  the  Master  with  Copies  of  such  ^ij^^^,.  j^  ^3^ 

Answers.  necessary  or 

expedient,  with 
a  view  to  the 
The  Plaintiff  (who  was  a  Solicitor)  stated,   in  his  Drfence,  that 

Affidavit  in  support  of  the  Motion,  that  he  had  examined  separate  An- 
and  compared  the  fourteen  Answers  and  Schedules,  and  j^^^^  y^^^  gl^ 
found  that  they  were  all  of  them  alike,  and  nearly  ver- 
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batim  copies  of  each  other ;  and  that  they  in  no  respect 
materially  differed  from  each  other,  but  appeared  to 
have  been  prepared  from  one  draft  only ;  that  although 
all  of  them  were  sworn  in  London,  and  several  of  them 
on  the  same  day,  and  all,  except  one«  in  the  month  of 
August,  yet  that  each  of  the  Defendants  had  answered 
separately ;  that  each  of  the  Answers  consisted  of  627 
folios,  amounting  altogether  to  8,778  folios ;  and  that 
the  Schedules  to  each  Answer  consisted  of  423  folios; 
and  diat  the  Charge  for  Office  Copies  of  the  fourteen 
Answers  would  amount  to  365  Z.;  that  Wilks,  as  well 
as  many  of  the  fourteen  Defendants,  had  declared  that 
their  sole  object  in  putting  in  separate  Answers  to  the 
Bill,  was  to  increase  the  Expenses  of  the  Suit,  and  therebyc 
to  deter  the  Plaintiff  from  further  prosecuting  it ;  that» 
as  evidence  of  this  intention,  Wilks,  in  reply  to  a  Letter 
vnritten  to  him  by  the  Plaintiff,  remonstrating  on  the 
vexatious  conduct  pursued  on  behalf  of  the  Defendants, 
wrote  to  the  Plaintiff  a  Letter,  of  which  apart  was  in  the 
foUowing  terms  :— 


"  As  your  Suit  is  frivolous,  absurd  and  vexatious ;  as 
you  have  no  more  to  do  with  the  Company  and  its  con- 
cerns than  an  inhabitant  of  Ethiopia,  and  as  the  Costs 
must  ultimately  ruin  you,  even  to  beggary,  and,  there-t 
fore,  in  the  end,  some  of  them,  at  least,  fall  upon  the 
Company,  I  shall  oppose,  for  myself  and  for  my  Clients, 
your  ridiculous  and  contemptible  Suit,  by  every  legal 


means. 


*f 


.' 


The  Affidavit  also  stated,  that  Wilh&  had,  without 
fixx^  sufficient  or  proper  reason,  and  solely  for  the  pur- 
pose of  multiplying  the  Costs  of  the  Suit,  taken  out  47 
separate   Orders   for  Time  to  answer,  for  the  severfdi 
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Defendants,  and  tliat  the  Answers  had  been  prepared  by 
Wilks,  for  the  same  purpose,  and  were  not  prepared 
upon  tbp  Statements  and  Instructions  of  the  Defendants 
themselves.  It  then  set  forth  several  Facts  and  part  of 
a  Correspondence  as  to  the  Answer  of  one  of  the  Defend- 
ants, to  whom  a  Copy  of  an  Answer,  similar  to  those  of 
the  other  fourteen  Defendants,  had  been  sent  by  WUks, 
but  which  that  Defendant  refused  to  adopt. 

Mr.  Heald,  Mr.  Pepys,  and  Mr.  Knight,  in  support 
of  the  Motion : —  . 

This  is,  certainly,  a  Motion  quite  novel  in  its  nature ; 
but,  if  the  practice,  which  has  compelled  the  Plaintiff  to 
come  to  the  Court  for  some  protection  against  the  op- 
pressive course  of  defence  which  has  been  pursued  in 
this  Case,  is  to  prevail,  it  must  become  quite  impossible 
for  the  Suitor,  unless  he  is  very  rich,  to  prosecute  his 
Cause  at  all.  The  Case  made  by  the  Bill  is  not  against 
the  Defendants,  as  individuals,  but  against  the  Com- 
pany collectively,  and  against  the  Defendants  coUec- 
tirely,  as  the  Directors  of  the  Company.  The  course 
now  complained  of  is  pursued  for  the  deliberate  purpose 
of  harassing  and  impeding  the  Plaintiff  in  the  prosecu- 
tion of  the  Suit ;  for  it  is  to  be  observed  that  the  mode  in 
which  Mr.  Wilkes's  Letter  states  it  to  be  his  intention  to 
ruin  the  Plaintiff,  is  not  by  the  decision  of  the  Court,  but 
to  make  it  impossible  for  him  to  go  on,  by  reason  of  the 
Expenses  which  will  be  heaped  upon  him  by  the  manner 
of  conducting  the  Defence. 

Mr.  Hart,  Mr.  Shadwell,  and  Mr.  Wakefield,  for  the 
Defendants : — 

The  Plaintiff  should   come  with  clean   hands  into 
Court.  His  Bill  is  an  attempt  at  extortion.  He  persisted 
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in  going  on  with  his  Suit,  even  after  being  distinctly 
offered  all  that  he  could  ask.  The  Bill  calls  upon  the 
Defendants  to  answer^  "  severally  and  respectively,  upon 
their  several  and  respective  oaths."  How  then  can  the 
Plaintiff  ask  to  be  indeniniiied  against  the  consequences 
of  that  which  his  Bill  expressly  requires  from  the  De- 
fendants ?  There  is  no  Rule  of  the  Court  to  compel  De- 
fendants to  answer  jointly.  The  signature  of  Counsel 
is  sufficient  sanction  for  the  Court  as  to  the  propriety  of 
the  mode  of  defence,  and  is  enough  to  bind  the  Court  in 
that  respect.  No  doubt,  when  the  Case  comes  on  to  be 
heard,  the  Court  may  then  consider  the  manner  in  which 
the  Defence  has  been  conducted,  and  inflict  Costs,  if 
there  has  been  any  proceeding  which  turns  out  to  be 
unjustifiable  or  oppressive* 

The  Vice-Chancellor  : — 

Fourteen  Defendants,  having  a  common  interest,  and 
appearing  by  the  same  Solicitor,  think  fit  to  file  fourteen 
separate  Answers,  of  great  length,  and  almost  in  the 
same  words,  not  for  any  purpose  of  expediency,  with 
a  view  to  the  defence  of  any  of  the  Parties,  but  solely 
for  the  purpose  of  impeding  the  Plaintiff  in  the  prosecu- 
tion of  the  Suit.  It  is  plainly  the  duty  of  the  Court  to 
check  such  conduct.  It  is  of  no  avail  to  say,  that  the 
Bill  is  itself  absurd  and  vexatious.  This  is  not  the  pro- 
per time  for  inquiring  into  the  nature  of  the  Bill.  What-< 
ever  it  is,  the  Defence  to  it  should  be  fairly  and  properly 
made.  I  cannot,  however,  adopt  the  terms  of  the  Notice 
of  Motion.  But  I  shall  make  an  Order  for  a  Reference 
to  the  Master  to  inquire  whether,  with  a  view  to  Defence 
in  the  Cause,  it  was  necessary  or  expedient,  on  the  part 
of  the  fourteen  Defendants,  or  any  and  which  of  them, 
who  have  filed  their  Answers,  through  the  interventioii 
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of  Mr.  Wilkes,  as  their  Solicitor,  that  separate  Answers 
should  be  filed  by  each  Defendant ;  and,  if  the  Master 
should,  as  to  any  of  the  Defendants,  find  that  it  was 
not  necessary  or  expedient,  with  a  view  to  their  defence, 
to  put  in  separate  Anwers,  then  let  the  Master  inquire 
how  it  happened  that  such  separate  Answers  were  put 
in ;  and  let  the  Master  be  at  liberty  to  state  any  matter 
specially  at  the  request  of  any  party. 
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On  Appeal  to  the  Lord  Chancellor  this  Order  was 
rerersed. 


HASKER  V.  SUTTON. 

1  HIS  was  a  Suit,  by  the  Vendor  against  the  Pur- 
chaser of  an  Estate,  to  compel  a  completion  of  the 
Purchase.  The  Title  having  been  objected  to,  the  Vice- 
Chancellor,  at  the  hearing  of  the  Cause,  directed  a  Case 
to  be  stated  for  the  opinion  of  the  Court  of  Common 
Pleas,  as  to  the  Estate  which  the  Plaintiff  had  in  the 
Property.  The  Judges  certified  that  the  Plaintiff  had 
an  absolute  Estate  of  inheritance,  in  Fee  Simple  ^a^. 
Upon  the  Cause  coming  on  for  further  directions  the 
^  Vice-chancellor  concurred  in  opinion  with  the  Judges. 
But  the  Defendant's  Counsel  objected  that,  as  the  Title 
vnua  founded  on  the  destruction  of  Contingent  Remain- 
ders, the  Court  would  not  decree  a  Specific  Performance 
of  the  Contract.  The  Vice-Chancellor  said  that  he  was 
ready  to  hear  the  Defendant's  Counsel  argue  in  support 
of  their  objection.      But  upon  the  Case  of  Kean  v. 
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Vendor  and 
Purchaser. 

Specific  Per- 
formance  de- 
creed,  although 
the    Vendor^ 
Title   was 
founded  on  the 
destruction  of 
Contingent 
Kenudnderi. 


Vol.  II. 


(a)  See  1  Bing,  500. 
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Corbett  (b)  being  mentioned,  in  which  the  Lord  Ckun^ 
celhr  had  expreseed  a  strong  opinion  in  favour  of  a  Title 
similarly  circumBtanoed,  but  had  made  no  Decree^  owing 
to  the  Purchaser  having  become  insolvent^  the  Defend 
ant's  Counsel  withdrew  their  objection,  and  His  Honor 
decreed  a  Specific  Performancey  without  Costs* 


Mr.  Preston,  and  Mr.  Barber,  for  the  Plaintiff. 
Mr.  Sugden,  and  Mr.  Pemberton,  for  the  Defendant. 

(6)  Not  reported. 


15th  March. 

Certiorari. 

•  ^^^^ 

Plaintiff  had 
reftioved   the 
Proceedings  in 
a  Replevin  from 
a  County  Court 
in  Wales  to  the 
Court  of  Great 
SesBions,    and 
then  iqiplted  to 
this  Court  for  a 
Certiorari  to 
remove  them 
into  the  Kin^s 
Bench ;    the 
Court  granted 
the  Writ,  with- 
out reauiring 
the  Plamtiff  to 
show  any  special 
ground  for  it. 


EDWARDS  V.  BOWEN. 

Jl  HE  Plaintiff  commenced  a  Replevin  in  a  County 
Court  in  Wales,  in  which  his  Title  to  the  Inheritance 
would  have  come  in  question^  and  afterwards  removed 
the  Proceedings  into  otie  of  the  Courts  of  Great  Sessions, 
by  the  writ  of  Recordati  facias  hquelanu  He  now  ap- 
pUed  to  this  Court  for  a  Certiorari  to  remove  the  Pto«> 
ceeedings  into  the  Court  of  King's  Bench. 

Mr.  Knight  and  Mt.  Chilton,  in  support  of  the  Mo» 
tion,  cited  Zinck  v.  Langton  (a).  Rex  v.  Eaton  {b).  Rex 
V.  Jukes  (c),  Jones  v.  Davies  {d),  Patterson  v.  Bodes- {e). 

Mr.  Wakefield,  contra,  said  that  the  Cases  cited  did 
not  apply ;  that  a  Certiorari  did  not  he  in  such  a  Case 

(a)  Doug.  72 1 .        (b)2  T.  R.  89.        (c)  8  T.  R.  54tt. 
{d)  1  Barn.&  Cress.  143.  (e)  3  Bam.  &  Cress.  55b. 


CASES  IN  CHANCERY, 

as  the  present^  or  lay  only  upon  sufficient  ground  being 
shown  to  the  Court,  which  had  not  been  done  here; 
that  the  Plaintiff  had  preferred  the  most  inconvenient 
mode  of  trying  his  right  to  the  Freehold,  one  which  com* 
polled  him  to  try  it  in  Wales,  and  then  complained  that 
he  was  forced  to  try  it  there. 

The  Vice-Chan CELLOR  :— 

In  the  text-writers  there  is  no  qualification  stated  as 
to  the  right  of  the  Plaintiff  to  the  writ  of  Certiorari  in 
all  cases ;  and  the  Subject  is  not  to  be  deprived  of  a 
beneficial  Writ  in  the  particular  case,  merely  because 
he  is  not  prepared  with  a  Precedent  precisely  in  point. 
If,  however,  it  be  necessary  for  the  Plaintiff  here  to  lay 
a  special  ground  for  the  Writ,  it  is  a  sufficient  ground 
that,  in  all  other  cases,  the  Plaintiff  has  an  election 
to  proceed  either  in  the  superior  or  inferior  Court; 
but,  in  Replevin,  the  Action  must  commence  in  the 
Sheriff's  Court  (a). 

(a)  See  Mitf.  40,  and  Cases  there  cited. 
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1 7th  March. 

Will 

Potcer, 

Settlement. 


A  Will  directed 
a  Settlement  to 
be  made  of  Real 
Estate  on  A, 
and  his  first  and 
other  Sons,  in 
Tail,  with  Pow- 
ers of  Join- 
turing, Leasing, 
Sale  and  Ex- 
change, and  all 
other  Clauses, 
Powers  and 
Provisoes  usu- 
ally inserted  in 
Settlements  of 
the  same  kind : 
Held  that  these 
last  words  did 
not  authorize 
the  insertion  of 
a  Power  to 
charge  with 
•Portions. 


HIGGINSON  V.  BARNEBY. 

William  HIGGINSON,  Esquire,  devised  aU  his 
Real  Estates  to  Trustees,  upon  Trust,  from  time  to  time, 
until  one  of  the  younger  Children,  after  named,  of  his 
Niece,  Elizabeth  Barneby,  should  attain  his  age  of 
Twenty-two  years,  and  until  a  Conveyance  of  his  Estates 
should  be  made  and  executed  as  after  directed,  to  receive 
the  Rents  Issues  and  Profits  of  his  Estates,  and  also  of 
the  Estates  after  directed  to  be  purchased  with  the  clear 
residue  of  his  Personal  Estate,  and  apply  so  much 
thereof  as  his  Trustees  should  deem  necessary  in  the 
repair  and  keeping  in  order  his  Estates,  and  in  payment 
of  the  Maintenance  after  directed,  and  to  invest  the. 
residue  of  the  Rents,  Issues  and  Profits  in  the  purchase 
of  other  Real  Estates :  And  he  directed  that  when  his 
Great-nephew  Edmund  Barneby,  the  third  Son  of  JEA- 
zabeth  Bafneby,  should  attain  the  age  of  Twenty-two 
years,  the  Trustees  should  convey  all  his  Estates,  and 
all  other  the  Lands  and  Hereditaments  by  his  Will 
directed  to  be  purchased,  unto  his  Great-nephew  Edmund 
Barneby,  and  his  Assigns,  for  his  natural  life,  without 
impeachment  of  Waste,  with  remainder  to  Trustees  to 
preserve  contingent  remainders,  with  remainder  to  the 
use  of  the  first  and  other  Sons  of  Edmund  Barneby,  suc- 
cessively, in  tail  general;  with  remainder  to  WilUam 
Barneby,  the  second  Son  of  his  Niece  Elizabeth  Barneby, 
for  his  life,  with  remainder  to  Trustees  to  preserve  con- 
tingent "remainders ;  with  remainder  to  the  first  and 
other  Sons  of  William  Barneby  successively  in  tail 
general;    with  remainder  to  the  Testator's  own  right 
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Heirs  :  And  the  Testator  directed  that  in  the  Settlement 
should  be  contained  a  Power  for  his  Great-nephews 
respectively,  when  in  the  actual  possession  of  the  Here-     Hiogihson 
ditaments  and  Premises  thereby  devised  and  directed      Barnebt. 
to  be  purchased,  but  not  otherwise,  to  charge  the  same 
Hereditaments,  or  any  competent  part  thereof,  with  any 
Sum  by  way  of  Jointure  to  a  Wife,  upon  his  Marriage, 
in  tiie  proportion  of  loo/.  per  annum  for  every  1,000/. 
fortune  he  might  receive  with  his  Wife,  to  the  extent 
of  5002.  per  annum,  being  the  only  Ch&rge  then  existing 
or  made  under  such  Power :  and  if  a  second  or  after 
Charge  should  be  made,  such  second  or  after  Charge 
not  exceeding  250  /.  per  annum,  until  the  former  Charge 
for  Jointure  should  be  at  an  end  :  And  his  Will  also  was 
that  in  the  Settlement  should  be  contained  a  Power  to 
the  Trustees  of  his  Will,  to  sell  or  exchange  any  part 
of  the  Hereditaments  thereby  devised  or  to  be  purchased 
under  the  Trusts  of  his  Will ;  and  also  a  Power  for  the 
Persons  m  possession  of  the  Lands  and  Hereditaments 
thereby  devised  and  to  be  purchased,  and  for  his  Trus- 
tees in  the  meantime,  to  lease  the  same  for  twenty-one 
years,  tn  possession,  at  rack-rents  :  and  that  there  should 
ulso  be  contained  in  such  Settlement  all  other  clauses, 
.powers  and  provisoes  as  are  usually  inserted  in  settlements 
or  deeds  of  that  kind.    And  he  gave  and  bequeathed 
the  residue  of  his  Personal  Estate  to  the  same  Trustees, 
in  trust  to  invest  the  same  in  purchases  of  Real  Estate, 
to  be  conveyed  to  his  Trustees,  or  to  such  Person  as 
they  should  appoint,  to,  for,  and  upon  the  same  uses, 
trusts,  intents  and  purposes,  and  under  and  subject  to 
the  same  limitations,  powers,  restrictions,  conditions  and 
agreements  as  were  thereinbefore  limited  and  appointed 
concerning  his  Estate  thereinbefore  devised. 
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The  Rents  of  the  Estates  devised  by  the  Will,  and 
purchased  after  the  Testator^s  death,  produced  3,740  /• 
per  annum ;  and  the  Interest  of  the  residuary  Personal 
Estate,  and  the  accumulations  of  the  Rents  of  his  Real 
Estates,  not  then  invested  in  the  purchase  of  Real 
Estates,  amounted  to  7,600  /.  per  annum,  making  a  total 
Income  of  1 1 ,340  /.  per  annum. 

Edmund  Bameby  having  attained  Twenty-two,  and 
a  Settlanent  having  been  prepared  in  pursuance  of  the 
Will,  a  question  arose,  upon  a  Petition  presented  by  him. 
Whether  the  Will  authorized  a  Power  to  charge  the 
Estate  with  Portions  for  younger  Children  to  be  inserted 
in  the  Settlement? 

Mr.  Home,  and  Mr.  PhilUmon,  for  the  Petitioner^ 
contended  that  the  direction  that  there  should  be  con- 
tained in  the  Settlement  all  such  other  Clauses,  Powers 
and  Provisoes,  as  were  usually  inserted  in  Settlements  of 
that  kind,  did  authorize  the  insertion  of  such  a  Power. 


The  Vke^Chanuihr  was  of  opinion  that,  under  these 
words,  the  Court  had  no  authority  to  insert  in  the  Set- 
tlement a  Power  to  appoint  Portions  to  younger  Children; 
because  the  effect  of  such  a  Power  would  be  to  diraintah 
the  Estate,  which  was  expressly  limited  in  strict  Setde-* 
ment ;  and  because  there  was  no  certain  rule  as  to  the 
quantum  of  such  Portions,  by  which  the  Court  could 
be  guided.  He  considered  the  words  as  referring  to 
usual  and  necessary  Powers  of  Management. 
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BENSLEY  V.  BURDON. 

JdY  Indentures  of  Lease  and  Release  of  the  27th  and  ^jq^j  ApriK 

28th  days  of  February   1803^  made  between  Francis     ' ^ 

Tweddell  of  the  first  part,  John  White  pf  the  second  part,  Euoppd. 

and  Peter  Tahourdin  and  Gilbert  Tahourdin  of  the  third  Release. 

part,  after  reciting  that  Francis  Tweddell,  under  the  -^— 

WiU  of  his  Grandfather,  was  entitled  to  a  Remainder  in  ^  Conveyance 

.    ,  by  Lease  and 

Fee,  expectant  upon  the  determination  of  the  Life  Estate  Release  will 

of  his  Father,  Francis  Tweddell.  in  certain  Real  Estates  operate  as  an 
therein  described,  Francis  Tweddell  the  Son,  in  conside-  ^here  Uie  Re- 
ration  of  2,200/.,  granted  to  White  an  Aimuity  of  264  /.,  leasee  can  have 
and  charged  the  same  upon  the  Real  Estates  to  which  ^  benefit  ^ 
it  was  recited  that  he  was  entitled,  with  the  usual  powers  at  Law,  Uiis 
of  Entry  and  Distress  thereon  after  the  death  of  his  Court  will  not 
Father:  And,  for  more  effectually  securing  this  Annuity,  behalf, 
he  conveyed  to  Feter  Tahourdin  and  Gilbert  Tahourdin, 
and  their  Heirs,  *'  All  that  the  Reversion  or  Remainder 
in  Fee  expectant  and  to  take  effect  upon  the  decease  or 
other  sooner  determination  of  the  Estate  for  Life  of  the 
said  Francis  Tweddell  the  elder,  and  all  other  the  con- 
tingent  and  reversionary  Estate,  Title  and  Interest  of 
him  the  said  Francis  Tweddell  the  younger,  of  and  in, 
&C.''  (descrilmig  the  Real  Estates  mentioned  in  the  re- 
cital) upon  Trust  (in  case  the  Annuity  should  be  nine 
months  in  arrear)  to  sell  the  same,  and  thereout  to  pay 
all  Arrears,  and  to  invest  the  Surplus  in  the  purchase 
of  Stock,  and  apply  the  Interest  and  Dividends  of 
such  Stock   from  time   to  time   in   payment  of  the 
Annuity.    And  the  Indenture  of  Relea^  contained  a 
Covenant  on  behalf  of  Francis  Tiveddell  the  Son,  for 

further  assurance. 
•  M  M  4 
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By  other  Indentures  of  Lease  and  Release  of  the 
S3d  &  24th  of  January  1804,  made  between  Francis 
Tweddell  the  younger  of  the  first  part,  Alexander  Burdon 
of  the  second  part,  and  Edward  Mammatt  and  Andrew 
L.  Sarel  of  the  third  part,  after  a  recital  as  to  the  Twedr 
dells  interest  in  the  Real  Estates,  similar  to  that  con- 
tained in  the  preceding  Deed,  and  also  a  recital  of  the 
Annuity  granted  by  that  Deed,  the  Defendant  Fronds 
Tweddell,  in  consideration  of  a  Sum  of  4,200/.,  granted 
an  Annuity  of  700  L  a  year  to  the  Defendant  Alexander 
Burdon,  and  charged  this  Annuity  in  like  manner  upon 
the  Estates,  and  conveyed  the  Estates  (expressly  sub- 
ject to.  the  Annuity  of  2642.  charged  upon  them  by  the 
first-mentioned  Deed)  to  the  Defendants  Mammatt  and 
Sarel,  as  Trustees  for  the  Defendant  Burdon,  with 
a  Power  of  Sale,  and  a  direction  as  to  the  tippUcation  of 
Purchase  Money,  similar  to  those  contained  in  the 
first-mentioned  Deed. 


These  Estates  had  been  devised  to  Francis  Tweddell 
the  Father,  for  life,  with  remainder  to  his  first  and  other 
Sons  in  tail.  The  Defendant  Francis  Tweddell  was  the 
second  Son.  In  the  year  1793,  the  eldest  Son,  having 
attained  his  age  of  Twenty-one  years,  concurred  with 
the  Father  in  suffering  a  Recovery  and  declaring  Uses, 
under  which,  at  the  time  when  the  Annuity  Deeds  were 
executed,  Francis  Tweddell  the  Father  had  an  absalute 
power  over  the  whole  Fee  Simple  of  the  Estates,  the 
elder  Brother  being  then  dead  without  Issue,  and  Frcmds 
Tweddell  the  Son  had  no  interest  whatever  in  them* 
In  1805  the  Father  died,  having,  by  his  Will,  devised 
to  the  Defendant  Francis  Tweddell  an  Estate  for  life, 
without  Impeachment  of  Waste,  in  part  of  the  Estates 
in  question. 
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The  Defendant  Francis  Tweddell,  soon  after  the  death 
of  his  Father,  conveyed  all  the  Real  Property  which  he 
derived  under  the  Will  of  his  Father,  including  his  life 
Estate  before  mentioned,  to  the  De&ndant  A.  Burdon, 
upon  Trust  to  sell  the  same,  and  out  of  the  Produce  to 
retain  6,987/.,  which  was  mentioned  to  be  due  to  him 
from  the  Defendant  Francis  Tweddell,  and  which  was 
partly  made  up  of  the  Arrears  of  the  Annuity,  and  the 
Mcmey  paid  hy  Burdon  for  the  purchase  of  it. 


Bbitslit 

V. 
BUITDOV. 


\    lu  1815  White  became  a  Bankrupt. 

The  Bill  was  filed  by  his  Assignees  against  Burdon 
and  the  Trustees  of  both  the  Annuity  Deeds.  After 
stating  the  various  facts  already  mentioned,  it  charged, 
amongst  other  things,  that, .  although  the  Defendant 
Tweddell  had  not,  at  the  time  of  granting  the  Annuities, 
the  Estate  which  he  represented,  yet  that  he  was 
estopped  from  saying  that  he  had  not  such  Estate,  as 
a  reason  why  the  Annuity  granted  to  White  should  not 
be  charged  upon  that  part  of  the  Estates  comprised  in 
the  Annuity  Deeds,  to  which  he  had  become  entitled  as 
•  Tenant  for  Life.  It  also  charged  that  the  Defendant 
Burdon'  gave  no  Consideration  for  the  Conveyance'  of 
the  life  Estate ;  and  that  the  sum  of  6,987/.,  which  was 
the  pretended  Consideration  for  that  Conveyance^  con- 
sisted merely  of  the  4,200  /.,  the  Consideration  Money 
for  the  purchase  of  Burddrf^  Annuity,  together  with 
Arrears  of  that  Annuity. 


It  prayed  that  it  might  be  declared  that  the  Life 
Interest  in  that  part  of  the  Estates  devised  to  the 
Defendant  Tweddell,  was  chargeable  with  the  Annuity 
granted  to  White,  and  that  the  Conveyance  of  the  life 
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Estate  to  Burdon  was  vojd  as  to  the  Plaintiffs,  or  was 
subject  to  White*B  Annuity ;  and  that  a  proper  Deed 
might  be  executed  by  all  necessary  Parties,  for  charg- 
ing TSdeddelFs  Life  Estate  with  tiiat  Annuity,  and  con^ 
veying  that  Estate  to  Trustees  for  that  purpose ;  and 
that  an  Account  might  be  taken  of  the  Arrears  of  that 
Annuity,  and  of  the  Rents  and  Profits  of  the  Estates, 
since  the  death  of  Francis  Tweddell  the  Father,  which 
had  come  to  the  hands  of  Burdon,  and  that  he  might 
be  compelled  to  pay  to  the  Plaintiffs  what  should  be 
found  due  upon  taking  that  Account,  in  satisfaction  of 
the  Arrears  of  Whitens  Annuity. 


The  most  material  facts  were  admitted  by  the  An- 
swer ;  but  Burdon  denied  that  the  Sum  of  6,987  /.  arose 
entirely  in  respect  of  the  Annuity  granted  to  him  by  the 
Defendant  Tweddell. 

Mr.  Sugden,  and  Mr.  Cooper,  for  the  Plaintiff: — 

To  the  extent  of  securing  the  Annuity,  the  Deeds  of 
February  1803  operate  by  way  of  estoppel  But»  what- 
ever be  their  opemtion  at  Law,  it  is  quite  clear  that,  if  a 
person  assumes  to  sell  an  Estate  in  which  he  haa  then 
DO  interest,  and  he  afterwards  acquires  an  interest,  due 
Court  would,  on  a  Bill  being  filed  against  him  by  the 
Purchaser,  compel  him  to  execute  a  Conreyance.  And 
it  is  equally  dear  that  a.  Purchaser  from  him,  with  notice 
would  stand  in  the  same  situation  as  the  Vendor. 


In  the  present  Case  as  the  6,987  /•  was  a  mere  eub- 
stitution  for  the  Annuity,  if  the  equity  was  good  against 
Francis  TweddeU  the  yoimger,  it  is  good  against  Burdon\ 
especially  as  he  claims  subject,  expressly,  to  WhHeU 
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Annuity.  Edwards  ▼•  Rogers  (a) ;  TrevMan  v*  Law- 
rence (fi) ;  the  Judgment  of  X.  Kenjfon^  C.  J.  in  Gcodr 
tiik  Y.  Morse  (c)  i  Whitfield  y.  Fausset  {d)  \  Wright  y. 
Wright  (e) ;  and  the  Judgment  of  £yre,  C.  B.  in  Morse 
Y.  FauOcnerif),  and  SrmthY.  Law  (g).  Sialienumjundum 
VemUderis,  et  tuum  postea  factum  petas,  hoc  te  exceptione 
recte  repdUndum.  Si  a  Titiofundum  emeris  qui  Sempromi 
erat,  isque  tibi  traditus  futrit,  pretio  autem  soluto  Titius 
Sempromi  hares  extiterit  et  eundem  ftrndum  Micoio  veuF- 
diderit  et  tradiderit,  JuUanus  ait  ofuitu  esse  priorem  te 
tueri  (A). 


Bbhslbt 

BURDOlb 


Mr.  Heald,  and  Mr.  Ellison,  for  the  defendant. 
Burdon  :— 

The  object  of  this  Bill  is  to  compel  ti  specific  per^ 
ftmnance  of  the  Covenant  for  further  assurance.  Now 
the  Court  will  not  enforce  the  specific  performance  of  d 
Covenant  by  an  expectant  Heir»  for  a  sale  of  his  Expect- 
ancy. Johnson  Y.  Nott{i).  The  right  of  a  Purchaser,  who 
has  got  a  defective  Title,  to  file  a  Bill  for  relief  under  the 
Covenant  for  further  assurance,  is  a  qualifisd  one  (k). 
It  is  consistent  with  the  Pleadings  that  jP.  Tweddell  the 
Sen,  when  he  granted  the  Annuity  to  White,  was  not 
aware  that  a  Recovery  had  been  suffered ;  therefore  the 
Covenant  was  entered  into  under  a  mistake,  and  this 
Court  will  not  grant  any  relief  founded  upon  it.  Hitchcock 
▼.  Giddily  (t). 

Mr.  Girdlestone,  jun.  for  the  Trustees. 


iff)  Sir  W.  Jonef,  459.    (b)  6  Mod.  258.  (c)  3  T.  R.  369. 

id)   1  Vez.  387.  («)  Ibid.  409.  (/)   1  Ans.  14* 

(g)  1  Atk.  489.  (A)  Dig.  TiU  3»  (0  1  Vem.  371. 

(*)  Sug.  Vend.  6th -^d.  564.  (/)  4  Price,  X35. 
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The  Vice-Chan cellok: — 

In  this  case  the  Plaintiffs  appear  to  me  to  be  entitled 
to  relief  at  law  upon  the  ground  of  estoppel.     The 
Defendant   Tweddell  having  averred  in  the  Deed  of 
Release^  which^  as  it  regards  the  Annuity,  is  also  a  Deed 
of  Grant;  that  he  was  seised  of  a  Remainder  in  Fee 
expectant  upon  the  death  of  his  Father/  if  the  Plaintiflb 
were  now  to  proce^  by  Entry  or  Distress,  accordii^  to 
the  terms  of  the  Deed,  and  the  Defendant  Tweddell  were 
in  possession  of  the  Premises,  he  would  be  estopped  from 
stating  that  at  the  time  of  the  grant  he  was  not  duly 
seised  of  the  Estate  in  question  according  to  the  aver- 
ments of  the  Grant.    Estoppel  runs  with  the  Land,  and 
binds  not  only  the  Party,  but  all  who  claiin  imder  him : 
and  the  Plaintiffs  have  therefore  the  same  remedy  against 
the  possession  of  the  Defendant  Bur  don,  as  they  would  have 
had  against  the  possession  of  the  Defendant  Tweddell. 
The  prayer  of  the  Bill  is,  that  it  may  be  declared  that. die 
Estate  and  Interest  which  the  Defendant  Tweddell  took 
in  the  Premises  in  question,  under  the  Will  of  hi£  Father, 
became,  and  are  chargeable  with  the  payment  of  the 
Annuity,  subject  to  the  term  of  2,000  years.    This  is 
already  declared  by  the  law,  upon  the  ground  of  estoppel. 

The  Bill  then  prays  that  it  may  be  declared  that  the 
Conveyance  of  such  Life  Estate  and  Interest  to  the 
Defendant  Alexander  Burdon,  is  void  as  against  the  Plain* 
tiffs;  or  that  the  same  was  and  is  subject  to  the  payment 
of  the  said  Annuity,  or  the  AiTears  thereof.  This  also  is 
already  declared  by  the  law,  upon  the  same  ground.  The 
Bill  then  prays  that  the  Defendant,  A .  Burdon,  may  be 
decreed  to  join  with  all  proper  parties  in  executing  a 
proper  Deed  for  charging  the  Life  Estate  and  Inteiest 
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of  the  Defendant  jPrancts  Tweddell,  in  the  said  undivided 
Moiety  of  the  said  Hereditaments  and  Premises^  with; 
the  payment  of  the  said  Annuity  of  264  /.,  and  with  the 
like  powers  of  Distress  and  Entry  in  case  of  nonpayment,, 
as'  are  contained  in  the  said  Indenture  of  the  28th. 
February  1803;  and  for  conveying  the  said  undivided 
Moiety  of  the  said  Hereditaments  and  Premises  to  the 
Defendants  P.  Tahourdm  and  Gilbert  Tahourdin,  upon 
sueh  Trusts  as  may  be  most  proper  fot  securing  the  pay- 
ment of  the  said  Annuity.     But  the  Life  Edtate  of  the 
Defendant  jF.  Tweddell  is  already,  upon  the  ground  of 
estoppel,  effectually  charged,  as  against  the  Defendant 
Alexandet  Burdoh,  and  all  who  can  claim  under  him,  by 
the  very  Indenture  of  the  28th  of  February  1803.  And,  in 
like  manner,  and  by  the  same  Deed,  the  Life  Estate  of 
the  Defendant  F.  Tweddell  is  already  conveyed  to  the 
Defendants,  the  Tahourdins,  upon  the  Trusts  of  that  In-, 
denture ;  and  the  Plaintiffs  cannot  be  entitled  to  have  it 
conveyed  upon  any  other  terms.    The  Bill  then  concludea 
with  a  prayer  for  the  consequential  Accounts  of  Rents  and 
Arrears  of  the  Annuity.    In  effect,  therefore,  the  relief 
which  is  sought  by  this  Bill,  is  the  relief  which  the 
law  affords.     It  is  said,  however,  that  the  law  does  not 
afford  relief  in  respect  of  the  Trust  Estate,  conveyed  by 
the  Lease  and  Release  of  1803  to  the  Defendants  the 
Tahourdins,  and  that  estoppel  cannot  be  worked  by  Lease 
and' Release,  and  therefore  it  was  necessary  to  come  into 
Equity :  and  this  point  was  treated  at  the  Bar  as  too  clear 
for  argument     My  impressions  were  otherwise ;  and  I 
requested  that  the  Case  might  be  a  second  time  argued 
upon  that  point  alone ;  and,  after  hearing  that  second 
argument,  I  am  confirmed  in  my  opinion  that  estoppel 
is  as  well  worked  by  ah  Indenture  of  Release '  as  by  any 
etjier  Indenture,  and,  consequently,  that  the  Estate  of  the' 
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•  

Tahourdins  is  the  same  as  if  the  Defendant  TweddeU  had, 
at  the  date  of  the  Releiue  of  1803,  been  l^ally  seised 
of  the  Remainder  iii  question,  and,  as  I  have  already 
stated,  required  no  new  Conveyance  from  the  Ddendant 
BtMon*  The  Conveyance  by  Lease  and  Release,  like 
all  other  Conveyances  that  owe  their  effect  to  the  Sta- 
tute of  Uses,  will  pass  only  such  Estate  as  the  party 
eonveying  may  lawfully  pass ;  because  the  consideratioB 
paid  to  the  party  eonveying  cannot  raise  a  Use  in  aiqr 
other  Estate  thai^  his  own.  But  estoppel  applies  cnfy 
to  Cases  where  the  passing  of  an  Estate  does  not  come 
into  question.  The  text-writers  upon  this  subject  state 
th&t  estoppel  is  wrought  by  any  Deed  indented^  making 
no  exception  as  to  the  Indenture  of  Release :  noi^  can  I 
find  a  single  authority  where  such  a  distinction  is 
taken*  Where  by  Deed  indented  a  man  represents  him- 
self us  the  Owner  of  an  Estate,  and  afiects  to  convey  it 
for  valuable  consideration,  having  at  the  time  no  Pos- 
session or  Interest  in  the  Estate,  and  where  nothing 
therefore  can  pass,  whatever  be  the  nature  of  the  Con- 
veyance, there,  if  by  any  means  he  afterwards  acquire 
an  Interest  in  the  Estate,  he  is  estopped  in  respect  of 
the  solemnity  of  the  Instniment  fitmi  saying,  as  gainst 
the  other  party  to  the  Indenture,  contrary  to  his  aver- 
ment in  that  Indenture,  that  he  had  not  such  Interest 
at  the  time  of  its  execution.  Is  not  an  Indenture  of 
Release  as  solemn  an  Instrument  as  any  other  Inden- 
ture ?  Of  what  importance  to  this  principle  can  it  be, 
whether  the  Indenture  which  operates  this  effect  by  its 
mere  character  as  a  solemn  Instrument,  is  an  Indenture^ 
of  Release  or  an  Indenture  of  Feoffment  ?  - 

The  Plaintiffs  have;  therefore,  their  remedy  at  law,  tn4' 
I -am  tiot  aware  of  any  circumstane^r  in  this  Case  wtaftcfar 
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compel  them  to  seek  equitable  relief,  or  of  any  principle 

which  can  entitle  them  in  equity  to  a  different  relief 

from  that  which  the  law  afibvds  JU>  them.    It  hag  been 

argued  that,  admitting  the  Estate  in  the  Tahourdms  to       Burdon. 

be.^£fecttial  by  way  of  estoppel,  yet  it  was  still  neceswy 

for  the  Plaintiff  to  come  into  equity,  because  the  Right 

tp  sue  at  law  is  in  them  aloni^    It  may  be  qb^rved 

Uiat  the  Trust  in  the  Tabourdini  is  merely  a  TruBt  to   . 

u^,  and,  under  all  the  circumstances,  could  hardly  be 

exercised  beneficially  for  the  Plaintiffs,    But  suppose  it 

were  otherwise,  no  case  is  made  in  this  Bill  that  it  is 

necessary   for  the  Plaintiffs  to  come  into  equity  for 

reUef  against  their  own  Trustees;  and,  on  the  contrary, 

the  Bill  seeks  a  new  Conveyance  to  the  same  Trustees, 

This  case  is  not,  therefore,  made  by  the  Bill ;  but  if  it 

had,  the  Court  would  probably  not  have  done  more  than 

tb  direct  that  the  Plaintiffs  should  be  at  liberty  to  sue  in 

the  names  of  their  own  Trustees. 

Let  the  Bill,  therefore,  be  dismissed ;  but,  considering 
the  nature  of  the  Defendant's  Title,  and  that  upon  the 
grounds  upou  which  th^  Court  proceeds  the  Bill  might 
have  been  demurred  to,  and  the  great  Expense  of  the 
Suit  avoided,  let  the  Bill  be  dismissed  without  Costs. 
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^8^6  THE  ATTORNEY  GENERAL  v.  DYSON. 

lOthApriL 

' *  1  HIS  was  a  Petition,  by.  way  of  exception   to  the 

Exceptions.  Master'^  Report,  on  the  ground  that  the  Matter  had 

Exceptions  approved  of  improper  Persons  to  act  as  Trustees  of  a 

cannot  be  taken  Charity.    The  Petition  insisted  that  the  Master  ought' 

^Sjeoortmutov'  ^  ^^^®  approved  of  other  Persons  who  had  been  pro- 

ing  of  new  posed  as  Trustees. 

Trustees;   nor 

wiU  tfie  Court  Mr.  Hart,  and  Mr.  Duckworth,  for  the  Petition, 

interfere  with 

the^^ter  Mr.  ilg^ir,  and  Mir.  Barfter,  contra, 

where  there  is 

no  complaint  The  Vice-Chancellor  :— 

that  the  nersons 

approvea  of  by      The  Case  of  Trustees  is  within  the  same  principle  as 
him  are  unfit,     ^i^^^  ^f  Receivers.    The  Court  will  not  enter  intx>  the 

consideration  of  comparative  fitness ;  and  there  is  no 
complaint  here  of  unfitness  on  the  part  of  the  Tmstees 
named  by  the  Master. 

Petition  dismissed.      * 
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1826. 

19th  April  and 
24th  Ma5\ 

DRYDEN  V.  ROBINSON. 

Plea. 

Sy  Indentures  of  Lease  and  Release,  dated  the  s  1st  Award. 
and  3sd  of  September  1821,  the  Plaintiff  conveyed  cer-  An  award 
tain  real  Estates  to  the  Defendant  Abraham  Dawson,  on  inade  under 
trust  to  sell  them,  and  out  of  the  Proceeds  to  pay  to  the  entered  "bto' 
Defendant  Robimon  two  Sums  of  800/.  and  400/.,  and  after  a  Bill  is 
to  pay  to  the  Defendants  Roddam  and  BeU  a  Sum  of  ^^\^^^i^^  g^^^^ 
300/.,  and  to  pay  the  Surplus  to  the  Plaintiff.  By  an-  ject-matter  of 
other  Indenture,  dated  the  2d  of  May  1823,  the  Plain-  the  Suit  to  an 
tiff  charged  the  same  Estates  with  the  further  Sums  of  y^^  pleaded  to 
200 /•  lOo/.  and  510/.  in  favour  of  the  Defendant  Robm^  the  Bill. 

jon,  and  also  with  such  further  Sums  as  Robinson  mig^ht  ,,  ^J?'  ^"®^®  ^" 

°      thePait^estotlie 
pay  in  consequence  of  his  having  become  a  Surety  for  ^uit  were   not 

the  PlaintifTs  Brother,  in  respect  of  a  Sum  of  390  /. ;  Parties   to  the 

and  also  with  such  Sums  as  Robimon  and  Dawson  might  Ar^LSwas 

pay  for  repairing  the  Premises  or  keeping  them  insured  a  Partyto  it)and 

from  ¥m\  and,  after  satisfying  these  Charges,  the  Pro-  J^^'^^P^J  ^f 

duce  of  the  Sale  of  the  Estate  was  to  be  applied  in  pay-  Uie  Bill  was  for 

ment  of  the  jwnt  Debts  of  the  PlaintifTs  Brother  and  t*»e  Execution 
i.T%  •mi  1101  \  1      of  the  Trusts  of 

his  Partner  m  Trade,  and  the  Surplus  only  to  the  ^  Dqq^  under 

Plaintiff.  which  some  of 

the    Parties   to 

the    Suit  were 

The  Bill  prayed  that  the  Indenture  of  May  1823  interested  who 

might  be  declared  to  be  fraudulent  and  void,  and  be  were  not  Parties 

delivered  up  to  be  cancelled;. and  that  the  Defendant  ^  p]^  ^^  ||,^ 

Dawson  might  apply  the  Purchase-money  of  the  Estate  Award  was  or- 

accordine  to  the  Trusts  of  the  Indenture  of  September  ^^^^  ^l  ^^^ 
^  '^  for  ao  Answer, 

1821.  with  Liberty  to 

except. 

All  Persons  interested  under  both  JDeeds  were  made 
Pefaidants. 

Vol.  II.  N  N 
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1826,  To  this  Bill  ^e  Defendant  Robinson  pleaded,  in  bar, 

that,  by  a  certain  Indenture,  bearing  date  the   24th 
of  February  1824,  (bemg  after  the  fiUpg  of  the  Bill) 
Ko«iN60N.      made  between  the  Defendant  Robinson  of  the  1st  pait, 

the  Plaintiff  <xf  the  2d  part,  and  John  Lrndsuj^  ^^g^ 
of  the  3d  p^rt^  it  was  agr^  that  the  Subjcct^Batttf 
of  the  Suit  in  CbAQcery ,  and  the  Disputes  and  Di^Mr* 
'  encQS  between  the  Parlies  respecting  the  same,  ahomld 
b^  leferredy  to  two  Arbitrators,  therein  named :  that  the 
Arbitrators  duly  made  th^  Award  in  writing,  «|tt  the 
12th  of  July  1824,  and  thereby  confirmed  the  lodsmp 
ture  of  May  1 823,  and  all  the  Charges  and  Trusts  themiii 
epntained,  except  theae  for  securing  the  Payment  of 
£iO/*   to  the  Defendant  Robimon,  and  awavded  that 
^  It^insan  had  no  Claim  upon  the  Plaintiff  in  respect 
^f  that  Sum,  or  any  Pari  of  it ;  and  they  further  awar4^ 
that  nothing  therdn  ccmlained  slMwld  be  oonelrued  !• 
prejudice  or  aflect  the  Right  of  any  Trustee  under  tht 
Indenture  of  tjhie  2d  of  May  1823  to  mtain,  outef  IM 
Proceeds  of  any  Sale  thereby  fefinned  lo^  any  Expenses 
which  he  or  they  were  or  was,  or  otherwise  migbt  be 
entitled  to  retain  in  carrying  sueh  Sale  inlp^  effe<^l ;  that 
the  ^aid  John  Lindsay  Angus  was  entitled  to  the  Prm* 
cipal  Sum  of  200/.  from  the  Plaintiff,   with  Inleieat 
thereon  at  the  rate  of  5  /.  per  Cent  per  Annum,  to  be 
computed  from  the  2d  day  of  May  1823  ^^^  ^^  same 
should  be  paid ;  that  the  said  Principal  Sum  and  iBtQ^sst 
abould  be  a  Charge  upon  the  Messuagie  and  othet  Bete 
ditamenta  oomprisnd  m  the  Inctenti^rci  pf  the  2d  ^  Mky 
1823,  and  be  paid  out  of  the  Proceeds  of  the  Sale 
authorized  to  be  made  by  an  Indenture  of  Release  tberma 
mentioned  of  the  same  Messuage  and  other  Heredita- 
ments.; that  !^tha  Plaintiff  and  the  Defendant  RoUimon 
respectively,  and  their  respective  proper  Represeatatmis 
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should,   at  their  own  respective  Costs  and  Chargtes,  182G. 

make,  do  and  execute  all  such  Deeds,  Matters  and 
Things  as  should  be  necessary  and  expedient,  or  as  the 
Counsel  otJokn  Lindsay  Angus,  his  Executors,  Adminis-  Robikson. 
trators  or  Assigns  should  require,  to  make  such  last- 
mentioned  Charge  available ;  that  the  Plaintiff  should 
forthwith  cause  theBiU,  exhibited^by  him  against  Scbin- 
son  and  others,  to  be  dismissed ;  and  iliat  the  Defendant 
Robinson,  or  others  the  Defendants  to  that  Bill,  should 
consent,  at  his  or  their  own  Expense,  that  the  Bill  might 
be  dismissed,  without  any  Costs  to  be  paid  to  them  or 
any  of  them ;  and  that  the  Costs  of  the  Reference  and 
of  the  Award,  amounting  to  97 /I  17  s.  8d.,  should  be 
paid  by  Robinson  and  the  Plaintiff  In  equal  Shares. 

Mr,  Heald,  and  Mr.  Skirrow,  for^^the  Plea  :— 

llie  Matter  pleaded  is  a  complete  Bar  to  the  Suit. 
The  Plaintiff  may  enforce  the  Award,  at  Law,  by  an 
Action  on  the  Bond,  or,  by  an  Attachment  in  the  Court 
in  which  the  Award  has  been  made  a  Rule. 

Mr.  Sugden,  and  Mr.  Garratt,  for  the  Bill: — 

It  has  been  decided  that  a  Ptea  is  not  the  proper 
mode  of  using  such  Matter  as  a  Defence.  Rowe  v. 
Wood  (a),  was  a  Case  quite  similar  ta  the  present.  It 
waA  there  held  t&at  an  AgieemenI  made  b«ti[«M  the 
Parties,  after.tiie  Bill  was  filed,  c»rM  not  btplewM^iii 
hv  cf  the  Smit  He  Defendant  ought  to  api^y^  by 
I,  t6  stay  Proceedings  ill  the  Stsit 


There  are  other  objections  to  the  Plea  : 


* 


(a)  1  Jac.  &  Walk.  315.    See  Turner  v.  Bohinsoriy  ante, 
ivol.  3.  ..,    ^     ^ 
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1st.  It  does  not  sufficiently  aver  the  Identity  of  the 
various  Instruments : 

2d.  The  Award  is  bad  on  the  face  of  it;  for  the  Re* 
ference  was  only  between  three  Persons  ;  whereas  this 
Bill  is  filed  against  other  Persons,  who  have  Sums 
charged  upon  the  Estate  in  question;  and  it  prays  that 
the  Deed  of  1823  may  be  set  aside  as  to  all  the  Parties, 
except  as  to  Sums  actually  advanced  upon  it : 

3d.  This  is  a  Plea  in  bar  to  the  Bill.  But  it  is  settled 
that  a  Plea  of  any  Matter  subsequent  to  the  filing  of 
the  Billy  should  be  a  Plea  to  the  further  prosecution 
of  the  Suit.  The  Difference  is  that,  bv  a  Plea  in  bar, 
the  Bill  is  dismissed  with  Costs,  whereas  the  Award  is 
that  it  should  be  dismissed  without  Costs. 


Mr.  Skirrow,  in  Reply  : — 

There  is  no  Authority  for  the  position  that  Proceed- 
ings in  the  Suit  could  be  stayed  by  a  Motion  in  such 
a  Case  as  this.  On  the  contrary,  Hutchinson  v.  Hodg- 
son (6),  is  an  express  Authority  that  there  must  be  a 
Plea,  and  that  a  Motion  is  not  the  proper  Course.  - 

The  VicE-CHANCELLaR : — 

The  Decision  of  the  Arbitrators,  that  the  Defendant 
Robinson  is  entitled  to  the  Benefit  of  the  Indenture  of 
May  1823,  except  as  to  the  Sum  of  510/.,  cannot  con- 
clude this  Suit,  which  is,  in  effect,  for  the  Administra- 
tion of  the  Trusts  of  the  Deed  of  1821,  and  also  of  the 
Deed  of  1  ^^3;  And  other  Parties  besides  Robinson, 
who  are  ifo  Parties  ^  ilie  Award,  have  an  Interest  in 

<*)  t  Afi836i. 
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'  the  Trusts  of  the  Deed.  Yet,  if  this  Plea  were  allowed, 
the  Defendant  Robinson  would  no  longer  be  a  Party  to 
the  Suit ;  and,  without  him,  the  Court  would  not  have 
power  to  administer  the  Trusts  of  either  Deed.  For  this 
reason  I  cannot  allow  this  Plea;  but  will  let  it  stand 
'  for  an  Answer,  with  liberty  for  the  Plaintiff  to  ex- 
cept to  it.  It  may,  however,  be  found,  at  the  hearing 
of  the  Cause,  that  the  Award  of  the  Arbitrators  will  be 
considered  as  the  Measure  of  the  Rights  of  the  Defend- 
ant Robinson,  and  that  the  Plaintiff  will  prosecute  the 
Suit  at  the  hazard  of  paying  those  Costs  from  which  he 
would  be  protected  by  the  Award,  if  he  had  acted 
under  it. 
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FAIN  V.  AYERS. 

1  HE  Bill  stated  Indentures  of  Lease  and  Release, 
dated  the  3d  and  4th  of  November  1818,  by  which,  in 
consideration  of  170/.  the  Defendant  conveyed  to  the 
Plaintiff  a  piece  of  Freehold  Land,  and  covenanted, 
with  the  Plaintiff,  for  further  assurance,  in  the  usual 
mamier ;  namely,  that  he  the  Defendant,  and  his  Heirs, 
and  all  Persons  lawfully  claiming  or  to  claim  by,  from, 
under  or  in  trust  for  him  or  them,  should  and  would, 
from  time  to  time,  and  at  all  times  thereafter,  upon 
every  reasonable  Request,  and  at  the  Costs  and  Charges 
of  the  Plaintiff,  his  Heirs,  Executors  or  Administrators, 
make,  do  and  execute  ,or  cause  and  procure  to  be  made, 
done  and  executed,  all  such  further  and  other  Acts, 
Deeds  and  Assurances  in  the  Law,  for  more  satisfactorily 
assuring  and  confirming  the  said  Premises  thereby  re- 
leased and  conveyed  unto  and  to  the  use  of  the  Plaintiff, 

N.N  3 


1826. 

ii)th  April  and 

i8t  June. 

Title  Deeds. 
Vendor  and 
Purchaser. 

If  a  Vendor 
retains  the  l*itle 
Deeds,  and  co- 
venants for  fur- 
ther Assurance 
only,   the  Pur- 
chaser may,  un- 
der that  Cove- 
nant,   compel 
him  to  enter  in- 
to a  Covenant 
for  production 
of  the  Deeds. 
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1826.         his  Heirs  and  Assigns  for  ever^  as  l^  the  Plaintiff,  his 
'        ^        '     Heirs,  or  Assigns,  or  his  or  their  Counsel  in  the  Law 
^^^^         should  reasonably  be  devised  or  advised  and  required. 

AY£11S. 

The  Bill  then  stated  that  this  piece  of  Land  had  formed 
part  of  a  larger  Estate  belonging  to  the  Defendant; 
that  no  Title  Deeds  relating  to  it  were  ever  deUvered  to 
the  Plaintiff,  nor  was  any  express  Covenant  entered 
into  for  the  production  of  them :  that  the  Plaintiff  had 
since  sold  the  piece  of  Land,  and  was  advised  that  be 
i;ould  not  make  a  good  or  marketable  Title  to  it  without 
first  procuring  a  Covenant  from  the  Defendant  for  the 
production  of  the  Title  Deeds ;  but  that  the  Defendant 
had  refused  to  produce  them,  or  to  enter  into  a  Covenant 
for  that  purpose. 

The  Bill  prayed  that  the  Defendant  might  be  com- 
pelled to  produce,  or  to  execute  a  Covenant  to  produce 
the  Title  Deeds  in  question,  in  order  that  the  Plaintiff 
might  be  enabled  to  make  a  good  and  marketable  Title 
to  the  Land,  the  Plaintiff  being  willing  to  pay  all  rea- 
sonable Costs  and  Charges  for  the  same. 

The  Defendant  put  in  a  general  Demurrer. 

Mr.  K.  ParkcTf  for  the  Demurrer,  insisted  that  the 
Plaintiff  had  made  no  Case  for  Equitable  Relief,  and 
had  not  even  stated  that  the  Defendant  had  the  Title 
Deeds  in  his  possession. 

Mr.  Stepltensofiy  for  the  Bill,  insisted  that,  umier  the 
Covenant  for  further  Assurance,  the  Plaintin  had  a 
Right  to  call  upon  him  to  execute  a  Covenant  to  pro- 
duce Title  Deeds,  as  beujg  a  further  Assurance. 
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The  Vice-Chancelhr  seemed  inclined  to  think  that  the  i8i6. 

Case  made  by  the  Bill  ^as  not  sufficient ;  but  ordered 
the  demurrer  to  stand  fpi  Judgment. 


The  Vice-Chancellor: — 

I  do  not  think  that  th6)re  has  been  a  judicial  Decision 
upoti  the  particular  Point,  whether,  under  a  Covenant 
for  Airther  Assurance  in  a  Conveyance,  a  new  Deed  of 
Covenant  to  produce  Title  Deeds  may  be  required.  But, 
whatever  doubt  there  may  be  upon  that  point,   this 
Bill,  stating  that  the  Plaintiff  has  re-sold  the  Property, 
prays,  alternatively,  either  a  new  Deed  of  Covenant  to 
produce,  or  the  actual  production  of  the  Title  Deeds, 
to  enable  the  Plaintiff  to  show  a  marketable  Title  upon 
his  Re-sale.    The  Defendant's  Title  Deeds,  being  the 
Root  of  the  Plaintiff's  Title,  and,  in  that  sense,  a  sort 
of  common  Property  (a),  I  strongly  incline  to  think  that 
the  Plaintiff  has  an  Equity  to  that  extent ;  and  I  am 
informed  that  the  Lord  Chancellor  has  expressed  an 
Opinion  to  that  effect. 
Demurrer  overruled. 

(a)  Barclay  v.  Kainey  antty  vol.*  1,  449. 


Fain 
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iSafi. 

26th  April. 


DARTHEZ  V.  WINTER. 


Debtor  and  IN  January  1819,  Francis  de  Rioboo,  late  of  Lima,  de^ 

Exec^or  Trust  ^^^^^>  remitted  20,000  Dollars  to  the  Plaintiffs,  who 

were  Merchants  residing  in  London,  and,  at  the  same 

A  Debtor  to  time,  wrote  a  Letter,  in  which,  after  advising  them  of 

not  maintain  a  ^^^  having  remitted  the  20,000  Dollars,  he  desired  them. 

Bill  against  the  on  the  arrival  of  the  Dollars,  to  effect  their  Sale  at  6  J. 

L^ntot'ivl^to^^^  ^^  upww'ds,  without  waiting  for  any  rise  m  the  Price ; 

obtain  the  di-  and,  as  soon  as  sold,  to  invest  the  Proceeds,  at  Interest, 

rections  of  the  ^q  crood  Security. 

Court  as  to  the         °  '' 

disposal  of  the 

Money  due  by        The  Dollars  were  duly  received  by  the  Plaintiffs,  and 

SnTnActio^^    ^^^^  afterwanls  sold  by  them  for  4,007/.  14s.  2d. 

brought  by  the 

Personal  Repre-       Rioboo  died  shortly  after  the  Dollars  were  remitted 

recover  the  ^^  *^^  Plaintiffs,  having  made  his  Will,  dated  the  I6th 
Debt,  on  the  of  June  1819.  But  the  particulars  of  his  Will  were  not 
K"had  been^  known  by  the  Plaintiffs  until  long  after  the  two  Letters 
appropriated  by  after  mentioned  had  been  received  by  them.  The  'only 
the  Testator  for  p^^  of  the  Will  which  related  to  the  Dollars  was  as 
purpose,  and  follows :  "  I  also  declare  that  I  have  remitted  to  Europe 
that  the  Per-  a  sum  of  40,000  hard  Dollars,  in  Specie,  for  the  purpose 
semative^in^'  ^^  being  laid  out  at  Interest,  in  convenient  Securities ; 
tended  to  apply  which  transaction  is  a  thing  well  known  to  my  Testar 

it  for  purposes  mentary  Executors,  and  which  I  require  to  be  considered 
not  warranted  ;         __  1^^,..  i- 

by  the  Will.         P^"*^  ^f  ^Y  Property  and  Effects :  and  it  is  my  desire 

that  the  said  sum  of  46,000  Dollars  do  remain  placed  at 
Interest  as  I  have  determined,  \mtil  my  Children  shall 
have  attained  the  age  of  majority,  forbidding,  as  1  do 
hereby  expressly  forbid,  that  the  said  40,000  Dollitrs  be 
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in  Other  manner  disposed  of  so  long  as  my  said  Children  18116. 

*  • 

'shall  hot  have  so  attained  the  age  of  majority;  and  that  ^ ' 

the  Interest  annually  produced  by  the  said  Sum  be      Darthez 
added  to  the  Capital  to  bear  Interest,  so  that  the       Wintei. 
whole^  being  united^  may  form  one  Capital  only  for 
producing  Interest:  and  I  order  and  direct  that  my 
Executors  do  annually  demand,  of  and  from  the  ap- 
pointed Attomies,  an  account  of  the  Transaction,  for  the 
purpose  of  observing  and  fulfilling  all  the  Clauses  con- 
tained in  this  my  Testament.    I,  in  the  first  place,  name 
and  appoint  as  my  Executors  my  Wife  Dofta  Ysabel 
Dominguez  jointly  with  D(m  Juan  Francuco  Clarick, 
whom,  as  hereinabove  mentioned,  I  appoint,  by  himself 
only,  as  Depository  and  Administrator  of  all  the  Pro- 
perty and  Effects  which  I  shall  leave  behind  me  at  my 
deatli;  and,  on  default  of  him,  to  each  of  the  other 
Executors  in  their  respective  succession ;  provided  that 
it  be  perfectly  legal,  and  that  it  do  not  clash  with  my 
Dispositions  contained  in  this  Testament ;  in  the  second 
place,   Don  Francisco  Menendez ;  in  the  third  place, 
Don  Julian  Parga ;  and,  in  the  fourth  place,  Don  Fran- 
cisco Marinoj  with  this  express  declaration,  that  each  of 
the  said  named  Executors  shall,  in  his  regular  turn, 
order  and  place,  do  and   execute   the  functions  com- 
mitted to  his  charge,  each   of  them  however  jointly, 
in  his  respective  succession  and  place,  with  my  said 
'Wife;  and  that  the  latter,  jointly  with  them  in  the  first 
place  named  Executors,  be  considered  as  having  the 
^entire  and  absolute  Management  of  the  Executorship; 
and  thit  if.be  understood  that  the  joint  Community  of 
'Manag«ifeent  do  pass,  on  default  of  Don  Juan  Francisco 
Clarick,  to  Don  Francisco  Menmdez ;  on  default  of  this 
latter,  to  Don  Julian  Parga ;  and,  in  default  of  them  all, 
upon  Don  Francisco  Marino :  but,  in  the  event  of  the 
death  of  my  said  Wife,  it  is  my  will  and  desire  that  each 
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1836.         ^f  ^®  Persona  named  as  my  Executors  in  ooBuAimi^ 

*" ^ — ^^     with  h&r,  do  thea  succeed  and  come  in  by  Umaelf  for 

Da  rth  ez  n^e  Executorship ;  but  that,  in  such  a  case  the  Tniatee- 
WtNTEA.  ^'^^P  ^^^  Ouardianahip  of  my  minot  Cfaildrtti  do  d^^nAre 
to  Don  Francisco  Marmo,  named  in  the  fourth  pkoe  as 
my  Executor,  conferring  upon  them«  all  and  eaeh  of 
them,  in  their  regular  oider,  succession  and  place,  ftfidl 
power  and  authority,  whenever  her  death  takea  plaos» 
to  assume  and  enter  into  poestoskm  of  my  Pfop^ty,  and 
to  diqx)se  thereof  in  the  most  expedient  nKmner  in  edn- 
formity  with  my  will  and  desire,  as  expressed  reapediog 
the  same,  to  pay^  fulfil  and  obsenre  all  the  soTeral  iieois 
and  dispositions  which  I  commit  to  their  chaise;  and 
that  the  duration  of  their  said  functions  be  for  one  Idgai 
year,  and  for  any  longer  time»  as  may  be  n^cesaaiy^  for 
which  purpose  I  do  prolong  the  said  Term.'' 

By  the  40,000  Ddlldrs  mentioned  in  the  Will,  were 
meant  the  Dollars  remitted  to  the  Plaintiffs,  and  soine 
othets  which  had  been  remitted,  in  like  manner,  to 
some  other  Merchants  in  London, 

« 

InDecember  1819,  jP.il.2^ava/a,  who  hadrecommended 
,  JRioioo  to  remit  the  Dollars  to  the  Plaintiffs,  wrole  to 
thein  the  following  Letter : — "  Lima,  aoth   I>e^ember 
1819.  Dear  Sirs, — Mr.  F.  Rioboo,  deceased,  particulaify 
:  requested  of  me  that  I  should  take  care  of  the  destination 
.of  net  Proceeds  of  30,000  Dollars  which  he  remitted  to 
yon;  and,  it  being  his  widi  that  they  may  bo  left  m 
<yonr  hands,  producing  an  Interest,  until  the  Mioors  be 
in  age  to  dispose  of  them  to  their  advantage,  in  AUuse 
yeu  will  be  pleased  to  foUow  on  the  same  t)id  dire^tioDs 
of  his  Executors,  his  Widow  and  Don  J.  F.  ClarkM. 
I  wa,  dt^  Sin,  F.  A.  Zavala.'* 
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r  And  J.  F.  Claricfc,  about  the  same  time^  wrote  and 
eest  to  the  Plaintifis  the  foUowing  Letter : — ''  Dear  Sire, 
.^^Mr.  F.  lUoboo,  having  died,  left  to  my  care»  ^  first 
Executor  conjointly  with  hia  Widow,  Dona  Y$aM 
Domiuguez,  all  hie  Property ;  in  consequence  of  which, 
apd  of  his  haying  reoonunended  particularly  to  Dim  F. 
A.  Zuvalu  the  management  and  directions  of  the  net 
Proceeds  of  the  20,000  jDoUars  which  he  remitted  to 
you  on  board  His  Majesty's  Ship  Bhuam,  and,  it  being 
bm  wish  that  they  might  remain  in  your  hands  at 
Interest  till  the  Minors,  to  whom  they  b^i^,  be  enabled 
to  dispose  of  tji«n,  meanwhile  you  will  be  (deased  to 
communicate  on  this  matter  with  me.  I  talie  note  of 
their  Proceeds  reduced,  and  that  they  are  invested  at  an 
Interest  according-  to  the  order  of  the  said  deceaaed 
F.  Rioboo;  and  I  hope  that  yoa  will  continue  giving 
^ie  yeur  advices  as  to  their  production.  It  is  eonvtr 
pient  that  you  should  not  say  how  or  by  winch  way  you 
became  possessed  of  the  said  Sums,  as  it  is  to  be  iik^ 
serted  in  the  Inventory.  The  inclosed  Latter  is  from 
our  Don  F.  A.  Zavala,  who  confirms  what  I  bate  said 
be&re.    I  am,  deajr  Sirs.  J.  F*  Clarick." 
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No  further  application  was  made  to  the  Plaintifis 
respecting  the  Dollars,  or  their  Proceeds,  till  the  time 
after  mentioned. 


About  the  6th  of  July  1825,  limited  Letters  of  Admi* 
nistration  of  the  Goods  and  Chattels  of  jP.  dr  £toiao 
were  granted,  by  the  Prerogative  Court  of  the  Aich* 
bishop  of  Canterbmy,  to  the  Defendant  Samuel  Winter. 
Under  these  Letters  of  Adnnnistration,  Wiater  cam* 
xaanced  an  Action  against  the  Plaintifis,  in  tbe  Cauft  of 
JCing's  jBencb^  for  the  ref^ivery  of  the.  Pjocee<b  of  the 
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1826.         Dollars  and  Interest.    In  order  to  show- his  Title  ia 

"" "" '     receive  the  Proceeds  of  the  Dollars,  and  the  purpostt 

Darthez  f^  which  they  were  intended  to  be  applied,  he  prodnced 
Wi  NTER.  ^  *«  Plaintiffs  Copies  of  certain  Proceedings  in  a  Com* 
of  Justice  in  Lttna,  consisting  (amongst  others)  oS  a 
Memorial  or  Petition  presented  to  that  Court  by  J.  F. 
Clarkk,  in  which,  after  stating  a  Balance  of  4!3,766 
Dollars,  5  Reals,  and  6y8ths,  to  be  due  to  him  finem 
the  Testator's  Estate,  upon  his  account  as  Executor 
of  the  Testator's  Will,  for  Monies  expended  by  hm 
in  the  Maintenance,  Education  and  Clothing  of  tlie 
Widow  and  Children,  he  prayed  the  Court  to  appro- 
priate and  allow  him,  in  payment  of  the  Balance  in  his 
favour,  the  40,000  Doll€a*8  then  in  the  hands  of  theMer* 
cantile  Houses  in  L&ndon,  setting  aside  the  prohibition 
made  by  the  Testator  in  his  WiU  as  above  stated.  And 
be  also  produced  a  Copy  of  the  Decree  of  the  Courts 
made  upon  the  Petition,  as'  follows :  "lAma,- the  loCh 
September  iS^^.  Having'  seen  the  preceding  Acts^ 
containing  the  Exposition  made  by  the  Widow  of  the 
late  Don- Francisco  Bioboo  as  Executrix,  Guardian  and 
Trustee  of  her  minor  Children,  and  those  of  the  Counsd 
and  General  Defender  of  Minors,  and  taking  into  ccm- 
sideration  that  the  political  events  of  the  time,  and  the 
present  state  of  War,  which  have  accrued  since  the 
Epoch  when  the  Testator  made  his  Will  and  Testa^ 
ment,  and  have  paralyzed,  and  even  nearly  ruined,  the 
considerable  Funds  and  Property  appertaining  to  the 
Estate  and  Executorship,  that  the  same  have  haMly 
produced  sufficiency  for  the  Support  of  the  Widow  and 
her  minor  Children,  ^0  ii;AicA  fAf  Co-lb:ecuf or  Atme^Aof  ' 
in  some  measure  contributed,  and  thereby,  in  some  mea- 
sure, has  been  occafflonied  the  Balance  presi^dted  by  th^ 
Accouatexhibited  by.faiin  and-  approved  of  on  the  part 
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of  the  Parties  concerned?  the  Court  does  pronounce  and  13^6. 

decide  that,  out  of  and-  from  the  Capital  existing  in     '        "        ' 
London,  there  be  paid  to  the  said  Executor,  4npart  jwiy-      Barthez 
mentof  his  Balance,  the  sum  of  12;000  Dollars,  thus       Winter: 
far  setting  aside  the  Prohibition  made  in  that  respect  by 
the  deceased  Testator,  in  Clause  124  of  his  Will  and 
Testament." 

■      .     .4 

The  BiU,  after  stating  as  above,  alleged  that,  it  ap- 
pearing, from  the  Proceedings  in  the  Court  at  Lima, 
that  the  Balance  claimed  to  be  due  to  the  Executor  con- 
sisted, in  part,  of  Disbursements  to  which  the  40,000 
DoUars  mentioned  in  the  Will  were  not  thereby  made 
liable,  and  which  were  also  in  some  respects  improper ; 
and  that  thiere  was  an  intention  to  apply  the  Proceedsof  the 
Dollars,  or  stwe  part  thereof,  to  purposes  in  derog^ion  of, 
or  inconsistent  ft^th  the  Will,  the  Proceeds  of  the  Dollars, 
if  paid  to  the  De^idant,  would  be  applied  contrary  to 
the  directions  of  the  Will  in  regard  to  the  40,000  Dol- 
lars^ and  that,'  in  fact,  tllQ  Defendant  and  the  Execuior 
intended  so  to  apply  those  Proceeds,  when  received ; 
and  that,  under  these  circumstenoes,  the  Plsuntiffs  were 
doubtful  whether  they  had  not  been  constitatigd  Trustees 
of  the  Proceeds  for  the  benefit  of  the  Children  rofithe 
Testator,  and  whether  the  Court  at  lAma  had  competent 
Jmisdiction  to  make  the  Decree,  and  thereby  to  set 
aside  the  Testator's  Will  to  the  extent  aforesaid ;  and 
whether  the  state. of -the  Testator's  Assets  required 
the  application  of  the  Proceeds  of  the  Dollars/  or  any 
part  thereof,  to  payment  of  the  demand  of  his  Executor ; 
and  whether,  from  the  tenor  of  the  Letter  of  the  Exe- 
cutor, J.  JP.  Clarick,  to  the  Plaintiffs,  he  had  not  some 
iatenlioii  to  appropriate  the  wbcde  of  the  Proceeds  to 
use^  or  otherwise  to  misapply  the  saCMv^^ 
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whether  the  Defendaoit^  under  the  limited  Letters  dfi 
Admini»trati(NCi  and  die  Powers  aforesaid^  was  fuUy> 
avtiborized  to  receive  those  Proceeds;  and,  tiuerefinre* 
the  Plaintifis  were  advised  that  they  oonld  not  safely 
pay  the  Prooeods,  or  otherwise  dispose  tbereof^  withoat 
tha  Direetion  and  Indemaity  of  the  Court.  The  Bill 
further  stated  that  the  Executors  of  F.  de  Biob^o,  and 
all  his  Children,  were  resident  in  South  America,  It 
prayed  that  it  might  be  declared,  l^  the  Court,  in  what 
manner  the  Proceeds  of  the  20,000  Dollars^  and  the 
Interest  thereof,  ought  to  he  i^ppUed,  the  Plaintiffs  being 
wiUing  topay  and  dispose  of  the  same  accocd^gly ;  and 
thai  Winter  might  be  restrained  from  further  prooeeding 
in  hkt  Action  at  Law. 

The  Defendant  Winter  demurred,  generally,  to  the  BiD. 

Mr.  Hart^    and    Mr.  Hull^  in  support    of  the 
Demurrer: — 

.  Tbm  83  a  Bill  of  Intarple^er  with  one  Diefendant 
only.  There  is  no  Case  in  which  it  has  beesi  hdd  tfa^ 
a  BeblCHP  can  cone  into  this  Court,  admiltiag  that  he 
iaaDebtor,  and  alleging^  a»  a  season  for  seeking  the  ]^b9- 
taction  of  the  Court,  that  some  Pemon^  has  persvaded 
him  dmt,  if  he  pays  die  Debt  to  his  Credttor'a  Peraaost 
Rtpsesentttbive,  he  wiU  beieafter  bedamnifted.  There 
is  no  Gaaa  in  which  this  Court  praveBts  the  PeraoooAt 
Rq^cescntaliie.  from  mnseriog  a  Debt,  becaiase  tiiere  is 
an  outstanding  fitfoity. 

Mr.  Sugdea^  and  Mr.  Sidebat torn,  in  support  of 
theBiil:— 

.  A  Testator  umy  i^ppiopriate  part  of  btsi  Peraoaal 
jGstata  fiar  the  boMfitof  qeitain  Parti!^^  Thia  Fimd  mm 
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appropriated  by  the  Testator  in  his  lifetime^  and  by  the 
Executors  after  his  death.  The  Defendants  do  not  claim 
in  the  character  oC  Exeoutors  the^  whole  Fund^  but  only 
20,000  Dollars  of  it ;  and,  the  purpose  for  which  it  is 
iirtMdMi  ta  apply  them  is  in  direct  yiolatioii  of  tbe 
Will. 
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The  VlCE-CWANCBLLOR  : — 

It  is  not  disputed  that  the  Property  in  the  hands  of 
the  Plaintiffs  is  vested  in  the  Defendant,  as  repiesenting 
the  Executrix  and  Executor  in  Lima:  but  it  is  sug- 
gested that  the  Executrix  and  Executor  have  a  purpose 
to  apply  it  in  a  manner  not  wairanted  by  Ae  WiH  of  the 
Testator.  In  this  alleged  misappKcation  the  Ptaintiffs 
haye  no  Interest :  and  this  Court  cannot,  at  their  request, 
take  upon  itself  the  administratton  of  the  Testater'a 
Estate. — Let  the  Demurrer  be  allowed. 


I  4 
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DUFFIELD  V.  ELWES. 


a6th  April. 

30th  May. 

i»t&^7thJune. 

* '^ At  the  hearing  of  this  Cause   the   Vice^kaneilhr 

T^evue.  directed  a  Case  to  be  stated,  for  the  Opinion  of  (he 

*      Judges  of  the  Court  of  King's  Bench  (a),  upon  Six  Ques- 

Testator  de-     tions  as  to  the  construction  and  effect  of  the  Will  and 

ttf^lT^^  Codicil  of  the  late  George  Elwes,  Esquire,  the  Father  of 

Trustees,  in  the  Plaintiff,  Mrs.  Duffield. 

Trust,  if  there 

should  be  only        j^^  q^^  ^^  ^—^^d  ^^  ^^  Sittings  after  Easter 

one  Son  of  D.  ^  ^  ,    ,      »    ,  ^  ,  -^    m    ^  • 

who  should  at-  Term,  1825;  and  the  Judges  afterwards  certined  their 

tain  twenty-one.  Opinions  to  this  Court.    When  the  Case  was  argued, 

^dinotte^ere  ^^'  ^^  ^^  Duffield  had  only  one  Son,  but  they  had 
should  be  two      afterwards  a  second  Son  bom ;  and  a  Suppleodental  Bill 
So"^in TraBt     ^^  ^^  against  him.    The  Cause  now  came  on  to. be 
for  the  second     heard  for  further  Directions, 
of  them,  and 

i^idue  of^his  ^^'  '^ttgdwi,  and  Mr.  Langley,  for  the  Plaintifis, 

Estates  to  Trus-  Mr.  and  Mrs.  Duffield : — 

sell.*  He  after-        '^^  Certificatei  as  to  the  fifth  and  sixth  Questions, 

wards  drew  his    cannot  be  maintained.   It  is  quite  clear,  whai  the  nature 

Trusfto  seU*^  of  the  Trusts  is  considered,  that  the  Testator  could  not 

and,  by  a  Codi-    mean  to  give  either  the  Southwood  and  Haverhill,  or  the 

cil,  declared 

^hat  he  intended  to  erai e  the  direction  to  sell  only :  he  then  gave 

all  his  Estates  to  the  Son  of  D.  who  should  first  attain  twenty-one, 

and  change  his  name  to  £. — P.  at  the  death  of  the  Testator  had 

a  Son  who  was  still  an  Infant,  and  afterwards  had  another  Son. 

Held,  that  the  Codicil  revoked  the  Devise  of  the  S.  and  U,  Estates, 

and  adso  the  Devise  of  the  Residue  of  the  Estates  to  tlie  Trustees ; 

and  that  D/s  eldest  Son  took  under  this  Codicil  an  immediate  vested 

Interest,  both  in  the  Estates  of  which  the  Testator  was  seised  at  the 

date  of  his  Will  and  those  he  purchased  afterwards,  and  consequently 

was  entitled  to  the  Rents  during  his  Infancy. 

(d)  For  the  Report  of  this  Case,  see  3  Barn,  k  Cress.  705. 
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Wtthersfield  Estates,  to  the  Trustees  during  the  period 
from  his  own  death  until  a  Son  of  Mr.  and  Mrs.  Duffield 
should  attain  the  age  of  Twenty-one  years. 

T%e  Testator  could  not  mean  those  Estates  to  be  sold 
for  that  period.  The  amount  of  the  surplus  Rents  would 
vary  according  to  the  demands  upon  them  for  Main- 
tenance ;  and,  therefore,  nobody  could  purchase  them. 
It  is  quite  clear  that  the  Devisee  ccuinot  claim  these 
surplus  Rents,  as  he  is  to  take  nothing  until  he  attains 
Twenty-one.  The  consequence  is,  that  Mrs.  Duffield  is 
entitled  to  them,  as  part  of  the  Testator'ii  Real  Estate 
which  is  undisposed  of. 

'  Next,  the  intermediate  Rents  of  the  Withersfield  Estate 
kre  not  affected,  either  by  the  Will  or  Codicil,  singly,  or 
by  DOth  of  them,  jointly.  Not  by  the  Will,  singly;  for 
the  Testator  was  not  seised  of  that  Estate  at  the  date 
of  his  Will :  not  by  the  Codicil,  singly ;  for  the  Devise  in 
it  is  clearly  an  Executory  one.  Stephens  v.  Stephens  (i), 
Hopkins  v.  Hopkins  (c),  Bullock  v.  Stones  (d),  in  which 
Case  Lord  Hardtoicke,  C.  considered  it  quite  clear  that 
the  intermediate  Rents  would  have  gone  to  the  Heir,  if 
the  Testator  had  not  directed  the  Devisee  to  be  brought 
up.  Grant's  Case{e),  Bate  v.  Amherst  (f).  Snow  v. 
Tucker  {g),  Feame's  Essay r  4^00,  and  Posth.  Works,  191. 

•        - 

If  then  the  Devise  in  the  Codicil  be  Executory,  the 
Devisee  cimnotbe  entitled  to  the  intermediate  Rente, 
as  he  is  to  take  no  Interest  in  the  Estates,  the  subject 
of  the  Devise,  before  he  attains  Twenty-one,  and  changes 
his  name  to  Eltoes. 

(b)  Ca.  Temp.  Talb.  228.    (c)  Ibid.  44.     (1/)  ^  Vez.  521. 
(0  a  Leon.  36,  and  10  Co.  50,  a.     (/)  Sir  T.  Raymond,  83. 
^)  i*Sia»  153.  '  -      ^ 
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13^6.  The  Cases  in  which  the  Devisee  take^  a  vested  lute- 

"^        "" '     rest  in  the  Rents  and  Profits,  j^re  either  where  he  is 

Ddffisld      a  certain,  known  and  assip^able  Person,  ^nd  mi|st  have 

El  WES.         ^^®  Estate  if  he  attain  Twenty-one  ;  or  where  the  Estate 

is  given  over  in  case  of  bis  death  under  Twenty-one. 

There  is  no  Case  in  the  Books,  where  ther^  is  not  a  dense 

over,  that  the  intermediate  Hents  go  to  the  Exeputoiy 

Devisee.    The  Decision  in  Boraston's  Case  (A)  tuxped 

upon  the  adverbs  of  time,  and  the  Devisee  was  eicprefiislj 

pointed  out  by  name.    One  or  both  of  the  circumstances 

above  mentioned  joccurred  in  Bromfidd  \.,CfV%Dder{ii, 

Edwards  v.  Hammond  (j),  Goodtitle  y.  WhUbj/i  {k),  Dof 

V.  Lea  (J),  Doe  v.  Moore  (m).   Doe  v.  Nowell  ijfi),  ^nd 

Warier  v.  Hutchinson  (o),  in  which  last  Case  there  was 

a  present  Devise  of  a  chattel  Interest  to  Trustees  until 

John  Warter  came  of  age.   In  the  present  Case  a  double 

qualification  is  required ;    not  only  that  the  Devisee 

should  attain  Twenty-one,  but  that  he  shQuld  also  tak^ 

the  name  of  Elwes ;  and  there  is  np  Devise  over. 

Lastly,  the  intermediate  Rents  cannot  be  affected  by 
the  Will  and  Codicil  jointly :  for,  if  a  Testator  assumes 
to  dispose  of  an  Estate  by  a  Codicil,  no  Devise  in  his 
Will  can  be  called  in  aid  of  that  Disposition.  But  the 
Codicil  does  not  confirm  the  Will,  generally,  but  only 
'**  except  as  is  before  excepted*"  And^  although  a  Codicil 
is  in  general  a  republication  of  the  Will,  its  operc^on 
.will  be  limited  if  such  appear  to  have  been  the  Testator^s 
intention.     Countess  ofStrathmore  v.  Bowes  {p),  Drinkr 

<A)  3  Co.  19,  a*  (1)  I  N.  R.  313. 

(j)  2  Show.  398;  S. C.  3  Lev.  132,  and  1 N.  R.  324,  in  Note. 
(Jt)  1  Burr.  aa8.      (0  3  T.  K.4i-      («»)  U  E^t,  601, 
^  1  M.  &  S.  327 ;  and  see  Randall  v.  Doe,  5  Dow*  S03. 
(0)  1  B.  &  C.  721.    [p)  7  T.  R.  482,  and  2<Bo8.  &  PuL  ^. 
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fdtaier  t.  Fak6ner(q),  Crosbie  ▼.  Mac  DoudHr\  Holder 
V.  Hoiffell  (s). 

Mr.  Hari,  and  Mr.  Pemberton,  for  the  Defendant, 
George  Tko$ntts  Warren  Hastings  Duffield,  the 
eldest  Son: — 

The  eldest  Son  is  as  much  interested  as  the  Heir  at 
Law  is  in  contending  that  the  Certificate  is  wrong,  so 
far  as  it  gives  the  surplus  and  intermediate  Rents  to  the 
Trustees.  Then  the  question  is,  whether  those  Rents 
are  a  resulting  Trust  for  the  Heir,  or  go  to  the  Person 
t^  whom  the  Estate  is  devised.  The  Courts  strongly 
iAtHne  to  hold  that  those  Rents  go  to  the  Devisee.  All 
the  Authorities  upon  the  subject  were  before  the  Court 
in  die  Case  of  Warter  v.  Hutchinson,  and  are  referred  to 
in  the  Arguments,  in  the  Court  of  King's  Bench,  of  the 
Case  stated  in  diis  Cause  for  the  opinion  of  that 
Court. 

Mr.  Home,  and  Mr.  Newland,  appeared  for  the  Tes^ 
tator's  Widow,  who  had  no  Interest  in  the  Rents  in 
q^aestion. 

Mr.  West^  for  the  Daughters  of  Mr.  and  Mrs.  Duf- 
Jield:— 

The  Devise  in  the  Codicil  is  Executory.  There  is  no 
Case  where  a  Gift,  made  upon  a  double  contingency, 
Ivu  been  held  to  create  a  vested  Estate*  There  is  a  dil- 
fesence  between  a  Devise  to  take  effect  upon  an  event 
which  must  take  effect  if  the  Devisee  lives,  and  one 
which  may  not  take  effect  at  all,  such  as  Marriage* 
Afkins  V*  Hiccocks(t).     As  the  Testator  directed  the 
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1  Sap.  Rents  of  the  Estates  devised  to  his  Son  to  be  aEppUed  hj 

*        ^        '      the  Trustees  for  his  Maintenance^  it  is  evident  that  he 

I>i>FFiELD      di^j  not  intend  those  Rents  to  go  to  the  Son.    The 

'EdjWE^        Codicil  was  a  republication  of  the  Will,  so  as  to  make 

the  intermediate  Rents  of  the  WHhersfiM  Estate  pass 

by  it.    Doe  v.  Meredith  («),  Pigott  v.  Waller  (to),  Hulme 

V.  Ijkygate  (*•)• 

Mr.  PenAerton,  in  Reply : — 

The  Court  of  King^s  Bench  has  held  that,  under  the 
Devise  in  the  Codicil,  both  the  Estates  which  the  Tes- 
tator was  seised  of  at  the  date  of  his  Will,  and  those 
which  he  purchased  afterwards,  passed  to  the  eldest  Son ; 
but  that,  as  to  both  classes  of  Estates,  the  intermediate 
Rents  went  to  the  Trustees.  It  is  impossible  to  maintain 
this  Opinion.  It  may  be  questioned  whether  the  Codicil 
was  not  a  revocation  of  the  Devise  to  the  Trustees  of 
the  Estates  which  the  Testator  was  seised  of  at  the 
date  of  his  Will ;  for  by  the  Codicil  he  makes  an  express 
Devise  of  all  his  Estates,  which  is  inconsistent  with  tiie 
Devise  in  his  Will.  The  Erasure  was,  in  point  of  fact, 
more  extensive  than  the  Testator  intended  it  to  be,  as  it 
covered  a  direction  to  get  in  the  outstanding  Personal 
Estate.  This  accounts  for  the  necessity  of  making  the 
introductory  Declaration  in  the  Codicil,  as  to  the  Era- 
sure. The  Testator  intended  the  Erasure  to  extend  -to 
his  Real  Estates  only,  and  not  to  his  Personal  Estate ; 
and  the  reason  why  he  did  not  strike  out  the  Devise  to 
the  Trustees  altogether  was,  that  he  could  not  do  sa 
without  striking  out  that  part  which  related  to  the  Per- 
sonal Estate.  The  purposes  for  which  the  Real  Estates 
were  devised  to  the  Tmstees  were  to  sell  and   pay 

(t)  2  M.  &  S.  5.        (ty)  7  Ves.  98.        (jf>  I  M?r.  285. 
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4ehtB,  &c.  By  the  Codicil,  he  says  that  he  doe^r  not 
Biean  his  Real  Estates  to  be  sold,  but  to  go  to  the  eldest 
Son  of  Mrs.  Duffield.  It  would  be  singular,  th^,  to 
hold  that  the  Testator  meant  the  Devise  to  the  Trustees 
to  remain,  when  the  purposes  for  which  that  Devise  was 
made  were  revoked  by  the  Codicil.  At  all  events,  if  that 
Devise  was  not  revoked,  the  Trustees  hold  the  Estates- 
fi>r  the  Persons  to  whom  they  are  given  by  the  CodiciL 
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It  was  said,  by  the  Counsel  for  the  Plaintiffs,  that  alF 
the  Decisions  in  which  the  Devisee  was  held  to  take  an 
immediate  vested  interest  depended  upon  the  adverbs 
of  time, ''  when,  then,  until,"  &c.  being  used.  But  this 
is  contrary  to  the  fact*  Those  adverbs  did  not  occur  in  ^ 
the  Cases  of  Edwards  v.  Hammond  (which  was  the  first 
C^use  that  was  decided,  after  Bormton's  Case),  Bromfield 
V.  Crowder,  Spring  v.  Cttsar^y),  or  Doe  v..  Nowell.  In 
this  last  Case  there  was  nothing  given  to  any  Person 
then  in  esse,  but  only  to  a  Person  who  should  answer 
a  particular  description  at  a  particular  period.  Snow  v. 
Tucker  does  not  support  the  position  for  which  it  was 
cited.  Grant's  Case  (z)  does  not  apply..  There  Chrant 
devised  to  bis.  Wife  for  life,,  and  when  J.  G.  came  to 
his  age  of  Twenty-five  yjears,  theathat  he  should  have 
the  Land  in  Fee.  J.  G.  levied  a  Fine  of  the  Land  to 
A*  B.  before  he  attained  Twenty-five ;  and  afterwards 
attained  Twenty-five,  and  then  died ;  and  it  was  held 
that  his.Heir  was  barred  by  the  Fine.  Now  it  is  obvious 
that  this  Decision  proceeded  not  on  the  ground  that 
Grant  did  not  ifike,,  but  that  he  did  take  a  vested 
jUiterest  in  the  Land^ 

(v).  1  RoH's  Ab.  415. 

(z)  Reported  Cro.  Eliz.  122,  by  the  name  of  Jvhnsorr  v. 
Gabriel  and  Bellamy, 

003 


CASES    IN    CHANCERY. 

Mr.  Fearn^B  ofiinion  tbat  has  jbeen  refeixed  tol  is 
4lirectly  contmdicted  by  l^e  subsequent  Autibiontttt. 
DuFPiELD  In-  j^^  ypojj  ^g  ground  that  the  Devise  is  imicRdiate, 
Elwss.  ^^  ^^^  ^  remainder^  and  that  there  is  no  uutermediafte 
disposition  of  the  Rents  until  the  period  arrives  wibeA 
the  Estate  is  to  vest  in  possession.  This  is  contrary  to 
Brotnfield  v*  Crouxier,  Doe  v.  Nawell,  and  Doe  v.  Mooft, 
where  Lord  Ellenborough,  C.  J.  ^xpresidy  says  thaft 
those  circumstances  make  no  difference. 

Then  with  respect  to  the  Argument  founded  on  iher^ 

being  a  Devise  over.    It  is  said  that  such  a  Devise  has 

been  found  in  every  Case  where  the  Devisee  wash^  to 

.  take  an  immediate  vested  Interest.    If  a  Testator  intends 

an  Estate  to  go  over  if  a  particular  event  does  not 

• 

happen^  he  must  express  to  whom  it  is  to  go,  unless  he 
intends  the  Heir  to  take  it.  But  unless  the  Devise  over 
is  to  the  Heir,  so  as  to  show,  by  implication,  Aat  the 
Heir  is  not  to  take  sooner,  what  possible  difference  can 
it  make  ?  But  in  fact  the  Authorities  do  not  warrant 
the  assertion.  In  the  very  first  Case  that  introduced 
the  law,  Boraston*^  Case,  there  was  no  Devise  over.  Nor 
was  there  any  such  Devise  in  Edwards  v.  Hammomi, 
Spring  V.  dtsar,  Goodtitle  v.  Whitby,  Manfi^  v. 
Dugard{a),  or  in  Doe  v.  Lea(b),  Many  other  Cases 
are  collected  by  Mr.  Fearne  (c),  and  it  is  remarkable  that 
he  never  once  refers  to  the  circumstance  of  a  Devise 
over  as  material  either  way ;  nor  is  it  relied  on  in  any 
of  the  Judgments  in  the  Cases  referred  to,,  although  it 
is  in  some  of  die  Arguments.  But  suppose  thai-  cir- 
cumstance were  of  any  weight,  it  might  be  fairly  B»i 

(a)  1  Eq.  Ab.  195.  (h)  3  T.  R.  41^ 

<c)  See  Cent.  Rem.  241^  et  seq. 
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to  oeetur  in  this  Case ;  for  what  teal  distinction  i^  there 
betvreen  a  Devise  to  the  first  Sen  who  attains  Twenty-' 
one  and  takes  the  name  of  Elwes,  and  one  to  the  eldest 
Son^  and  if  he  did  not  attain  that  Age  and  take  the 
Name,  then  to  the  second.  Son  ? 
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It  is  next  said  that  there  is  a  distmctioft  betweem 
a  Devise  which  is  to  take  effeet  iipon^  an  event  which^ 
mnst  happen  if  the  Devisee  lives,  as  his  attaining  the 
age  of  Twenty-one,  and  one  npon  an  event  which  may 
not  happen,  as  his  taking  a  partieular  Name ;  and  for 
this  Atkins  v.  Hiceoeks  was  cited,  whieh  was  a  Bequest, 
to  a  Daughter  when  she  should  marry.    Now  an  event 
mast  be  either  certain  o«  contingent.  Driver  v.  Frank  (d). . 
It  cannot  be  mors  or  hss  contingent,  though  it  may  be 
more  or  less  probable.   The  rule  is  to  eoUect  the  intention  • 
of  the  Testator  by  looking  at  the  whole  Will.     Now  is 
the  cBreetion,  that  the  Devisee  shall  take  the  Testator's 
Name,  sufficient  to  mctke  the  Court  conclude  that  the 
Testator  did  not  intend  him  to  take  an  immediate  Inter- 
rest,  when  every  other  provision  in  the  Will  is  in  favour 
of  smeh  intention?  His  taking  the  Name  if  he  does  attain 
Twenty-one,  is  much  more  probable  than  his  living  to^ 
be  Twenty-one  at  alL    The  Case  referred  to,  and  all  the- 
reasoning,  proceed  selely  on  principles^  applicable  to^ 
Personal  Estate.     The  construction  of  a  Will,  with^ 
lespect  to  Real  Estate,  is  directly  opposed  to  the  con- 
struction as  to  Personal  Estate.     Doe  v.  Moore ;  Hanson. 
V.  Graham  (e).     Hbwever,  if  Atkins  v.   Hiceoeks  had 
related  to  Real  Estate,  neither  the  Decision,  nor  the 
reasoning  on  which  it  was  founded,  would  have  applied^ 


(«0  3  M.  &  S.  25. 


(e)  6  Yes.  23a. 


o  a  4^ 
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for  it  proceeded  on  the  maxim,  **  Dies  imerius  -c^mdir- 
tionemfacit"  The  Legacy  was  not  given  at  a  particulai: 
time,  if  the  Legatee  should  marry ;  but  when  she  should 
marry  with  the  consent  of  her  Brothers.  Here  there  is 
no  uncertainty  as  to  the  time.  The  changing  the  Name 
is  as  fixed  in  point  of  time  as  the  attaining  Twenty-one. 
As  soon  as  the  Grandsoii  attains  Twenty-one  he  is  to 
take  the  Name.  This  was  the  main  ground  for  holding 
the  Estate  vested  in  Spring  v.  Casar.  The  payment  or 
non-payment  of  the  Money  was  contingent,  but  a  time 
was  fixed  for  the  payment  to  be  made.  In  Atkins  v« 
Hiccocks  nothing  could  be  more  uncertain  than  the 
event,  or  the  time. at  which  it  was  to  take  place.  It  did 
not  depend  upon  the  Legatee.  It  was  uncertain  when 
she  would  marry,  whether  she  ever  would  have  an  oppor- 
tunity of  marrying,  or  whether  she  could  obtain  the 
consent  of  her  Brothers  if  she  did  marry.  The  taking 
the  Testator's  Name  is  in  fact  na  contingency.  It  is 
merely  an  obligation  which  he  imposes  on  the  person 
who  is  the  object  of  his  bouuty. 


The  Vice-Chancellor,  at  the  conclusion  of  the  Reply^ 
observed  that  the  second  Son  had  a  material  Interest  in 
the  surplus  Rents  of  the  Southwood  Park  Estate,  and 
desired  that  some  Counsel  might  be  instructed  to  appeac 
for  him. 


xst  June. 


Accordingly,  on  this  day,  Mr.  Rose  appeared  for  the 
second  Son,  and  covenanted  that  the  second  Son 
was  entitled  to  the  surplus  Brents;  for  as  soon  as 
he  was  bom  he  took  a  vested  Interest.  Bromfield  r. 
Crmvder  (/),  Doe  v.  Moore,  Doe  v.  Nowell,  and  the 
observations  of  Dampier,  J.  in  Driver  v.  Franks, 


if)  1  WewRep.  313. 
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The  Vice-Chancellor  :—  i8«6. 

The  Judges  of  the  King's  Bench  have  certified  their 
Opinion  that  the  surplus  Rents  and  Profits  of  the  Free-  ^^ 

hold  and  Copyhold  Estates  at  Southwood,  and  of  the  Elwki» 
Freehold  Farm  at  Haverhill,  devised  by  the  Will,  after 
providing  for  the  Maintenance  of  the  Devisee  thereof, 
belong,  at  Law,  to  the  surviving  Trustee ;  and  this 
Opinion  cannot  be  qiiestioned,  since  the  Trustees,  in 
order  to  provide  for  such  Maintenance,  must  necessarily 
be  in  the  receipt  of  the  Rents  and  Profits.  The  question 
who  is  equitably  entitled  to  such  surplus  Rents  and 
Profits  remains  for  the  consideration  of  this  Court. 

The  Devise  in  question  is,  in  case  there  shall  be  but 
one  Son  of  Mr.  and  Mrs.  Duffield  who  shall  attain  the 
age  of  Twenty-one  years,  upon  Trust  for  such  Son,  his 
Heirs  and  Assigns  for  ever ;  and,  in  case  there  shall  be 
two  or  more  Sons  of  Mr.  and^Mrs.  Duffield  who  shall 
attain  the  age  of  Twenty-one  years,  then  in  Trust  for 
the  second  of  such  Sons,  his  Heirs  and  Assigns  for  ever. 
At  the  death  of  the  Testator,  -Mr.  and  Mrs.  Duffield 
had  only  one  Son,  and  four  Daughters ;  the  question  is, 
whether  the  only  Son  then  took  a  present  vested  Interest, 
subject  to  be  divested  by  his  deat^  before  Twenty-one,, 
or  by  the  birth  of  another  Son,  or  whether  the  Estate 
was  to  remain  in  contingency  till  there  was  no  possi* 
bility  of  another  Son,  or  until  a  second  Son  attained 
Twenty-one.     In  Bromfield  v.  Crowder,  and  the  well- 
known  Cases  of  that  class,  the  Estate^  which  was  held 
to  be  vested,  was  to  belong  to  another  Person  upon  one 
event  only,  namely,  the  death  of  the  Taker  before  h& 
attained  Twenty-one.    But  here  there  wero  two  events,, 
by  either  of  which  the  Estate  was  to  belong  to  another 
Person,  namely,  by  the  death  of  the  only  Son  before  he 
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iS«6;  attained  Twenty-one,  or  by  the  birth  of  another  Son  ;: 

^ ^' '     and  80  far  this  Case  appears- to  be  new  in  circumstanee. 

I)t7fi<txL9  This  doclrine  of  Estates  Testing  subject  to  be  divested 
EtwM.  «pon  a  subsequent  event,  is  not  confined  to  Cases  wb^^ 
the  subsequent  «vent  is  that  the  Paity>  attains  Twcsity^ 
one.  In  Sffmg  v.  Casar,  in  RoU's  Abrid^ent^  .whichr 
was  'cifled  in  the  ArgiHsaenti  ^  Fine  was  levied  to  the  ilse 
of  il.iaid  his  Heirs,  if  JB.  ^  not  pay  him  ao^.  oi^  the» 
loith  c^  September,  and  if  B.  did  pay  it  accordingly, 
then  to  the  use  of  ii.  for  life,  remaind^  to  B.  mod.  his; 
beirs,  mdit  was  held  that  A.  took  a  vested  Fe^  subject 
to  be  divested  by  jB/b  subsequ^dt.  payment.  -As  th^ 
same  doctrine  is  to  be  applied,  therefore,  where  the  sub- 
sequent event  is  other  >  than  the  Taker's  death  befere 
Twenty-^OBe,  it  is  difficult  ia  find  &  principle  why  another 
event  for  divesting  the  Estate  mxy  not  be  svperadded 
to  Ae  event  of  ike  Taker's  death  before  Twenty^^oe* 
And  I  consider  the.  present  Case,  as  to  these  surplus 
Rents,  to  be,  in  effeety  decided  by  Bromfidd  v*  Ctamkr, 
and'lhat  class  of  Caser,  and  that  here  the  only  Son,  at 
tiie4eath.of  the  Testator,  took  a  vested  Interest^  snljeGt 
te  be  divested  by  his  death  before  Twenty'-one^  or  by 
the  faafth  of  anoth«  Son*  Another  Son  has  since  beenr 
bom,  and  the  Estate  of  the  only  Son  is  now  divested, 
subject  however  ta  be  revested  if  no  other  Son  should 
attain.  Twenty-one.  The  J«dges  of  the  King's  Benehr 
have  certified  that  the  Estates  purchased  aften  Ute  Will- 
pass  by  the  Codicil  to  the  first  Son  of  Mns.  Iki0ieittwh(^ 
shall  attaia  Twenty-one  and  change  his  name  to  Elwes. 
They  subsequently  certify  that  the  intermediate  R^it» 
and  Prists  of  the  Testator's  Real  Estates,  which  are 
devised  by  the  Codicil  to  the  first  Son  of  Mr^  Diffieid 
who  shall  attain  Twenty-one  and  change  his  name  to 
Ebves,  until  such  events,  take  plac^  shall  belong  ta 
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A.  Ckambersp  iht^  surviyiog  Trustee  under  tke  WilL 
There  appears   some  inaccuracy  «f  expression  ber^* 
if  it  be  meant  that  the  after-purchased  Estates  pass 
by  the  Codicil,  inasmuch  as  the  Codicil  opemtes  as 
a  repubUcataon  of  the  Will,  then  it  would  seem  nxare 
accurate  to  say  that  those  Estates  pa^  by  the  Will.    If 
ihey  do  not  pass  in  consequence  of  the  republicatipD 
of  the  Will,  but  by  the  force  of  the  Codicil  alone,  then 
sttch  Rents  and  Profits  cannot  belong  to  tlie  surviving 
Trustee  under  the  Will.     By  the  Will,  the  residuary 
Freehold  Estates  of  the  Testat<Nr  are  given,  with  all  hif 
other  residuary  Property,  to  Trustees,  to  be  sold,  and 
the  produce  of  the  Sale  is  directed  to  be  applied  in  the 
manner  therein  stated.   By  the  pen-lines  drawn  threugh 
this  part  of  the  Will,  and  by  the  Codicil,  the  Power  of 
Sale  of  the  Freehold,  which  is  given  by  the  Will  to  the 
Trustees,  is  expressly  revoked ;  and,  by  the  Codicil,  the 
Testator  makes  a  new  Disposition  of  all  liis  Freehold 
Property,  Lands,  Tenements  and  Hereditaments,  to  th^ 
first  Sofi  of  hifi  Daughter  who  shall  attain  Twenty-on6 
and  cliange  his  name  to  Elwes.    And  this  new  Dispo^ 
sition,  being  totally  inconmstent  with  aQ  the  Trusts  of 
the  Will  as  to  the  Freehold,  it  appears  to  me  that  the 
better  decimon  is,  that  the  Codicil  wholly  revokes  the 
Devise  in  the  WiU  of  the  Freehold  Estate  to  the  Truftr 
tees,  and  that  the  first  Son  of  Mrs.  Duffield  who  shall 
attain  Twenty-one,  and  change  his  name  to  Elwes,  takes 
not  an  equitable  Estate  through  the  Trustees  named  in 
the  Will,  but  a  legal  Estate,  by  force  of  the  Codicil 
alone;  and  consequently  the  intermediate  Rents  and 
Profits  of  the  Freehold  Estates,  if  they  pass  by  the 
Codicil  only,  cannot  belong  to  the  surviving  Trustee 
under  the  Will.      Whether,  however,   this  Son  takes 
a  legal  or  an  equitable  Estate  in  the  Freehold,  the 
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question,  as  to  the  beneficial  Interest  in  the  intermediate 
Rents  and  Profits,  will  be  the  same.  Here  the  Testator 
directs  that  the  Son  of  Mrs.  Duffield  who  shall  fiiBt 
attain  Twenty-one,  shall,  on  attaining  such  age,  change 
his  name  to  that  of  Eboes,  and  then  the  Devise  is  to 
the  said  Son  of  his  Daughter,  on  his  attaining  his  age 
of  Twenty-one  and  changing  his  name  to  Elwes.  If  the 
Devise  had  been  to  the  Sen  of  Mrs.  Duffield  who  shaU 
first  attain  Twenty-one,  without  more,  there  could  be 
no  question  that  the  only  Son  would  take  a  vested  Inte- 
Jresti  subject  to  be  divested  by  his  death  before  Twenty- 
one;  and  I  am  of  opinion  that  the  additional  words  as 
to  changing  his  Name  made  no  difierence.  If  words  of 
condition,  they  are,  necessarily,  words  of  condition  sub- 
sequent; but,  there  being  no  Devise  over,  they  ar» 
rather  to  be  considered  as  words  of  recommendation. 


Let  it  be  declared,  therefore,,  that  not  the  surviving 
Trustee  under  the  Will,  according  to  the  Opinion  of  the 
King's  Bench,  but  the  eldest  Son  of  Mrs.  Duffield,  is 
now  entitled  to  the  Rents  of  the  Estates  devised  by  the 
Codicil  to  the  Son  of  Mrs.  Duffield  who  shall  first  attain 
the  age  of  Twenty-one  years  and  change  his  name  to 
Elives\  with  liberty  to  any  Party  interested  to  apply 
in  case  of  his  death  before  Twenty-one. 
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1826. 
SMITH  V.  NELSON.  ^  &^5mJJ7' 

U  PON  a  Sale  under  a  Decree,  the  usual  reference  of      Vendor  and 
_,..  -  1  ,      *^  •»  «        •     ^   i_*        Purchaser, 

Title  was  made  to  the  Master.    He  reported  against  the  Costs. 

Title.    TJie  Purchaser  now  moved  for  the  Costs  of  the  — 

Reference,  there  being  no  Fund  in  CourU  under  a  Decree 

18  entitled  to  hu. 
Mr.  Tinney,   for  the  Purchaser,  cited  Reynolds  v.  ^^^^^^ 

Blake  (a).  against  the 

Title,  although 

Mr.  Treshve,  contri,  cited  Lechmere  v.  Brasier  (Jb).       ^^  Court. 

The  Case  stood  over  for  inquiry  into  the  Practice* 

The  Vice-chancellor  stated  that  it  appeared  that  the 
Cases  were  not  uniform ;  and  that  it  was  not  consistent 
with  principle,  that  the  right  of  the  Purchaser  to  be 
indemnified  for  Expenses  improperly  occasioned  to  him 
by  the  Suit,  should  depend  upon  the  circumstance 
whether  there  did  or  not  happen  to  be  Funds  in  Court 
at  the  time  of  the  Master^s  Report ;  and  he  ordered  the 
Costs  to  be  paid  by  the  Plaintiff  to  the  Purchaser,  with* 
out  prejudice  to  the  question  how  such  Costs  should 
ultimately  be  satisfied. 

(a)  Aniff  117.         (J)  a  Jac.  &  Walk.  287. 
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i8a6. 

^P^^V"^'  OXENFORTH  v.  CAWKWELL. 

&  dd  May. 


Devise.  A  TESTATOR  who  was  seised  of  certain  CopyhoH 

^  ^   '  Estates,  part  of  which  he  had  surrendered  to  th«  use  of 

.    Devise  of  his  Will,  and  other  part  of  which  he  had  not  so  snrpen- 

KoM  "S  C   ^  dered,  devised  as  follows :  '*  And  as  to  all  and  every 

hold  Mes-  ^'  ^J  Fr^hold,  Copyhold  and  Leasehold  Messuages, 

suages,  &c.  the  Lands,  Tenements  and  Hereditaments,  whatsoever  and 

di^of  ha  mff  wheresoever  situate,  not  hereinbefore  given,  devised  or 

been  dqW  sur-  beqileatlled,  the  Copyhold   part&  thereof  having  been 

renderedto the  ^j^iy  surrendered  to  the  uses  of  this  my  Will,  I  give. 

Will "  passes  devise    and   bequeath   th^  same   unto  my    Nephews, 

-unsurrendered,  W.  C.  and  JE.  O.  their  Heirs,  Executors,  Administra- 

^  J    J^c"''  ^^  ^^  Assigns>  according  to  the  nature  and  quality 

lioldsi  thereof,  respectively,  in  equal  Shai^es/' 

The  questiott  was,  whether  the  unsurrendered-  Copy- 
hold passed  under  this  Devise  tx>  the  two  Nephews. 

Mr.  Home,  and  Mr.  Pembertim,  for  the  Plaintiff, 
contended  that  it  did  not  pass,  and  cited  Gascoigne 
V.  Barker  (a);  Wilson  v.  Moufd.{b);  Bhira  r.  CtUki^ 
TOW  (c). 

Mr.  Ifart,  and  Mr.  Wakefield,  for  the  Defendant, 
relied  on  Banks  v.  Denshaw{d)\  Rumbold  v.  Jiiim- 
boldie) ;  Strutt  v.  Finch  (/). 

(a)  3  Atk.  8.        (6)  3  Ves.  191.        (c)  10  Ves.  589. 
(d)  3  Atk.  585,  and  1  Vez.  63.  {e)  sVes-Cj. 

(/)  Ante,  229. 
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The  Vice-Chancellor  : — 

The  single  question  is,  whether  the  expressions  used 
ty  the  Testator  manifest  an  intention  that  all  his  Copy- 
holds should  pass,  or  that  such  of  his  Copyholds  only 
should  pass  as  he  had  surrendered  to  the  use  of  his 
Will.  The  expression,  "  the  Copyhold  parts  thereof 
liaving  been  duly  surrendered  to  the  uses  of  this  my 
Will/'  considered  in  its  natural  sense,  simply  aflirms 
that  he  had  surrendered  to  the  use  of  his  Will  all  the 
Copyhold  part  of  his  Gift,  namely,  "  all  his  Copyhold 
Lands,  Tenements  and  Hereditaments,  whatsoever  and 
wheresoever  situate,  not  thereinbefore  devised;*  and 
because  he  happened  to  be  in  one  particular  mistaken 
in  the  fact  affirmed  by  him,  I  cannot  therefore  assume 
that  he  had  an  intention  which  is  neither  warranted  by 
the  particular  expression  relied  upon,  nor  reconcileable 
to  the  other  parts  of  the  Will. 


i8<26. 

oxekvo&th 
CawkwelIt. 


I  agree  that  there  is  a  great  resemblance  between  this 
Case  and  the  Case  of  Wikon  v.  Mount ;  but  there  is 
a  difference  in  the  language,  and  the  expression  here 
used  is  less  susceptible  of  a  restrictive  sense.  Lord 
Alvanley  had  great  difficulty  in  coming  to  his  conclusion 
in  Wilson  v.  Mount,  but  considered  himself  as  yielding 
to  authority,  and  his  decision  has  not  given  universal 
satisfaction.  Applying  to  this  Case,  as  I  must  do,  the 
general  principles  of  construction,  I  am  bound  to  declare 
that  it  was  th^  intention  of  this  Testator  that  all  his 
Copyhold  Estates  should  pass. 
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1836. 
3 1  St  May, 
AiathJuly.  WATKINS  ».  STONE. 

JL!!^*  The  BiU  stated  that,  in  1 755,  Elizabeth  and  hetitia 

One  of  the  Hughes  were  seised  in  Fee  of  certain  Real  Estates  in 

a  Bill  by  Te-  ^®  County  o(  Monmouth,  called  Gelly  Vawr,  Gelly 

nants  in  Tail  for  Vach,  The  Pant,  and  The  Packhorse^  subject  to  a  Mort- 

'f^^'^^^te  S^^  ^"  ^^^  ^  ^"^  Robert  Lucas,  for  securing  1 ,500  /. 

having  put  in  and  Interest :  that,  in  January  1 755,  William  WatkinSj 

a  Plea  of  a  Fine  the.  PlaintiflF's  Grandfather,  agreed  to  purchase  this 

of  the  Estate  Property  for  1,480 /•  105.;  and  thereupon,  by  Inden- 

averring  that  tures  of  Lease  and  Release,  dated  the  27th  and  28th  of 

d  ^In^ihe  J*'^^^  i76o»  a^^d  made  between  JE.  and  L.   Hughes 

Fine  was  the  of  the  one  part,  and  Watkins  of  the  other  part,  the 

only  part  of  the  Estates  were  conveyed  to  him  in  Fee  Simple  :  that,  by 

the  Defendant  Indentures  of  Lease  and  Release,  dated  the  24th  and  26th 

claimed  any  of  April  1755,  made  between  Watkins  and  Philadelphia 

Interest,  and!      his  Wife,  of  the  first  part,  Ann  Constable,   who  was 

accompamed  .         .      * 

by  an  Answer     described  as  Sister-in-law  of  Philadelphia  Watkins,  of 

admitting  the  the  second  part,  and  Thomas  Symons,  of  the  third  part, 
^SeDeeds  ^^^^  reciting  the  Purchase  and  Conveyance  to  Watkins, 
&c. :  Held,  that  and  that  980/.  105.,  part  of  the  Purchase-money,  had 

the  Plea  was       j^g^^  advanced  by  Ann  Constable,  upon  condition  that 

overruled  by         ,     ^^ 

the  answer.         ^M^  Estates  should  be  settled  to  the  uses  after  mentioned, 

the  Estates  were  conveyed  by  Watkins  to  Symons  in  Fee, 

to  the  intent  that  Ann  Constable  should,  subject  to  the 

Mortgage  for  1,500/.,  receive  a  Rent-charge  of  30/.  per 

annum,  for  her  Life,  and,  subject  to  the  Mortgage  and 

Rent-charge,  to  the  use  of  Watkins  and  Philadelphia 

his  Wife,  for  their  Lives  and  the  Life  of  the  Survivor, 

with  remainder  to  the  use  of  the  Heirs  of  the  body  of 

Philadelphia  by   Watkins,   with   remainder  to  the  ust 
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•f  the  right  HeiiB  of  Waikins:   that,  by  Indentures  1826. 

dated  the  6th  and  7th  of  May  1 760,  WMtkins,  in  con-  '  ""  ' 
sideration  of  a  Release  of  the  Interest  then  due  on  the  Watkins 
Mort&:age,  and  for  other  considerations  therein  men*  Stoms. 
taoned,  released  and  conveyed  to  Ann  Constable  and 
her  Heirs,  all  his  Interest  in  the  Property,  subject  to 
the  Estate  and  Interest  therein  of  Philadelphia  Waikins 
and  the  Heirs  of  her  body :  that  Watkins  died,  many 
years  ago^  in  the  lifetime  of  Philadelphia  his  Wife ;  and 
Aat  Edward  Watkins,  her  eldest  Son  by  him,  died  in 
1816,  in  her  lifetime,  without  issue :  that  John  Watkins, 
the  plaintiffs'  father,  her  second  Son  by  Wm.  Watkins, 
alsa  died  in  her  lifetime,  leaving  the  Plaintiffs  his  only 
Children  and  Coheirs  at  Law :  that  Philadelphia  Watkins 
died  in  January  1823,  leaving  the  Plaintiffs  the  Heirs 
of  her  body  by  Wm.  Watkins,  and,  as  such,  entitled  to 
the  Estates  in  question,  subject  only  to  what,  if  ^  any 
thing,  was  due  on  the  Mortgage :  that,  by  Indentures 
of  Lease  and  Release,  dated  the  23d  and  24th  of  June 
1768*  to  which  Wm.  Watkins  and  Philadelphia  his  Wife 
were  named  as  Parties,  and  which  were  duly  executed 
by  Wm.  Watkins,  after  reciting  that  Ann  Constable  had 
paid  1,600/.,  being  all  that  was  due  for  Principal  and 
InAeiest  on  the  Mortgage,  the  whole  of  the  mortgaged 
Premises  were  conveyed  to  her  in  Fee,  subject  to  a  Pro- 
viso lor  Redemption,  on  payment  of  the  1,600/.  and 
Ininest,  by  Watkins  and  Philadelphia  his  Wife,  or  either 
of  them,  or  the  Heirs  of  either  of  them ;  and  it  was 
thereby  provided  that  upon  payment  tibeceof  A.  Con^, 
stable  should  reconvey  the  Promises  to , the  uses  o£  the 
Indentures  of  April  1755 ;  and  they  thereby  covwanted 
Smt  payment  of  the  i,6oo/.  and  Interest  acoordin^: 
that  Ann  Constable  had  been  long  since  dead ;  that,  by 
Indentures  dated  the  14th  and  15th  of  November  1780, 
Vol.  II.  p  p 
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1826.  ^^  expressed  to  be  made  between  Philadelphia  Watldnf 

""  '  and  Edward  Watkins,  her  eldest  Son,  and  Heir  at  Law 
Watkins  of  Wm.  Watkins  by  Philadelphia  Watkins,  o{  the  first 
Stone.  P^^*  Sir  Edward  Williams  and  Edward  Allen,  the  Exe- 
cutors and  Devisees  of  Ann  Constable,  of  the  second 
part,  and  James  Jenkins,  of  the  third  part,  that  part  of 
the  Estates  called  Gelly  Vaur  were  conveyed  to  James 
Jenkins  in  Fee:  that  James  Jenkins  afterwards  died 
intestate,  and  without  Issue,  leaving  John  Jenkins  his 
only  Brother  and  Heir  at  Law;  but  the  Plaintifik  were 
.  unable  to  discover  who  was  his  personal  Representative, 
or  whether  Letters  of  Administration  of  his  Estate  w^e 
ever  granted:  that,  by  Indentures  dated  the  6th  and 
7th  of  December  1787,  Gelly  Vaur  was  conveyed  by 
John  Jenkins  to  Joseph  Lewis,  one  of  the  Defendants,* 
in  Fee  Simple  r  that,  by  Indentures^  dated  the  22d  and 
23d  of  November  1819,  some  Estate  in  Gelly  Vaur  was 
conveyed  by  way  of  Mortgage  to  ^m.  Jone$,  another 
of  the  Defendants,  by  or  by  the  direction  of  Joseph 
Leivis :  that  many  years  ago  Sir  Edward  Williams  and 
Edward  Allen,  as  Devisees  and  Executors  of  Ann  Con- 
stable, and  Philadelphia  Watkins  and  Edward  Watkins^ 
conveyed  the  remainder  of  the  mortgaged  Estates^  to 
John  Price,  another  of  the  Defendants^  in  Fee  Simple, 
who  afterwards  conveyed  them  ta  Edward  Watkins,  by 
way  of  Mortgage,  for  securing  2,500/.  and  Interest: 
that  Edward  Watkins  by  his  Will  gave  his  personal 
Estate  (subject  to  some  Legacies),  and  his  Securities 
for  Money,  including  the  Estates  so  mortgaged  to  him, 
to  his  Niece,  the  Defendant  Sarah  Jenetta,  the  Wife  of 
the  Defendant  Martin  William  Lucas,  and  her  Heirs,. 
Executors  and  Administrators,  and  appointed  Richard 
Constable,  John  Constable,  and  Richard  Owen  Stone, 
Executors  of  his  Will:  that,  by.  Settlement  previous  to 
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the  Marriage  of  Mr.  and  Mrs.  Lucas,  the  mortgaged 
Premises,  and  the  Money  thereby  secured,  were  c6n- 
Teyed  to  Richard  Owen  Stone  and  William  Owen  Stone,  Watkins 
upon  certain  Trusts  for  the  benefit  of  ilf.  W.  Lucas  and  Stovs. 
his  Wife,  or  one  of  them:  that  the  several  Persons 
claiming  by  the  Instruments  before  mentioned,  were, 
during  the  life  of  Philadelphia  Watkins,  in  possession  oi 
receipt  of  the  Rents  and  Profits  of  the  Premises  com- 
prised in  the  Indentures  of  April  1755,  as  Mortgagee? 
thereof,  and  which  were  much  more  than  sufficient  to 
keep  down  the  Interest  of  the  Mortgage-money;  and 
that  the  whole  of  the  Interest  due  on  the  Mortgage  to 
Robert  Lucas  had  been  fully  paid  by  means  of  such' 
Rents  and  Profits ;  that,  therefore,  the  Plaintiffs  were 
entitled  to  have  the  Estates  re-conveyed  to  them  on  pay- 
ment of  what  remained  due  on  that  Mortgage,  and  to 
have  an  Account  of,  and  be  paid  the  amount  of  the 
Rents  and  Profits  accrued  since  the  death  of  Philadelphia 
Watkins :  that  the  Defendants  pretended  that  the  Estate 
Tail,  created  by  the  Indentures  of  the  24th  and  25th  of 
April  1755,  had  been  barred  by  a  Fine  levied  in  Easter 
Term  18th  Geo.  3d,  or  in  Hilary  Term  3d  Geo.  4th'', 
and  that  the  Equity  of  Redemption  had  become  vested 
in  them ;  but  the  Plaintiffs  charged  that  such  Fine,  if 
levied,  was  inoperative  in  barring  the  Estate  Tail,  PAtAx- 
delphia  Watkins  not  having  been  a  party  to  it,  and  it 
having  been  levied  by  Edward  Watkins  alone,  who  died 
in  his  Mother's  lifetime,  and  never  acquired  any  Estate 
in  the  Property  in  qnestion  :  and,  as  to  the  Fine  alleged 
to  have  been  levied  in  3d  Geo.  4th,  that  the  Estates  were 
derived  from  William  Watkins,  the  late  Hu^ibaaid  of 
PhUadelphia  Watkins  ;  and  that,  although  Philadelphia 
Watkins  was  alleged  to  have  levied  such  Fine,  yet  that' 
tlie  Plaintiffs,  who  then  were  the  Tenants  in  Tail  of  the* 

r  p  2 
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^g^^         Estates  expectant  upon  h^  4oai^i  were  n/ot  Ps^fti^s.to 

^'^^ — rrv-r— »      the  Fine,  or  consenting  thereto,  aiidy  there&are,  tiic^t  tb# 

A^ATKiNs      Estate  Tail  was  not  l)aned :  that  the  Indeatiues  of  th^ 

Stoj»^         ft4>h  and  2  j|th  of  April  I7d5»  cmt  the  sttbs!ta|)C0  and  effect 

thereof,  were  well  ki^own  to  the  Persons  thi^augh  whoa 

the  Defaiidants  derived  Title  to  the  Equity  of  Redeiiip- 

^109  of  the  Premise,  apd  were  recited  or  referred  toi  m 

the  Deeds  by  which  the  Equity  of  Redemption  was 

attempted  to  be  eonveyed ;  and  that  those  Deed%  and 

the  Indentures  of  April  1 755,  were  then  in  the  possession 

of  the  Defendants :  that  the  Defendants  had  in  thw 

possession  divers  Deeds,  &c.  relating  to  the  ^tat^tf, 

and  whereby  the  truth  of  the  matters  aforesaid  wc^ 

appear. 

.  ThQ  Bill  played  for  a  re-conveyance  of  the  Bstaitm 
by  the  Defeadiants  to  the  Plaintiffs^  and  for  aA  Aceoiuit^ 
and  payment  to  the  P]0.in>liffs  of  the  Rents  arisen  from 
the  Estates  since  the  death  of  Philadelphia  Waikim,  and 
of  what  was  due  ii>  respect  of  the  Mortgage-debts,  afict 
deduetiog  the  anH>ujit  of  the  Rwts  and  Profits  whiek 
had  been  received,  andt  were  properly  applicable  in 
reduction  or  payment  thereof,  the  Plaintiffs  offering  to 
j^y  what  should  remain  due  in  respect  of  duch  Mort- 
gage ;  wd  for  deUvery  up  of  possession  of  the  Prenuses, 
and  of  aU  Deeds^  8cc.  in  their  power  rdatiag  tiiflrefto. 

The  Defendant  Wiiliam  Owen  Stone,  p«t  in  a  Plesi 
to  the  whole  of  the  Bill,  except  sisch  purta  aa  soogbt 
a  discwery  of  the  Purchase  of  the  Estates  by  WiOmm 
Wa^kms;  of  the  execution  of  the  Deeds  ^f  the  fi4th  and 
i^th  of  April  i7j^  and  whether  those  Deeds  yrmt  m 
the  possession  of  the  Defendant ;  as  to  the  consideiitioll 
4d  980  /.  liaving  been  paid ;  as  to  the  Mofi;gafge  to 
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Conktabk,  by  the  Indentures  of  the  24th  and  ^5th  of 
June  i  758 ;  as  to  all  the  Estates  comprised  in  the  Deeds 
of  April  1755  having  befen  derived  from  WUUam  Wat- 
tins ;  as  to  the  substance  and  effect  of  tho^e  Deeds 
having  been  known  to  the  Parties  through  whom  the 
Defendants  derived  their  Tide,  and  having  been  lecited 
in  the  Deeds  which  conferred  the  Defendant's  Tide ;  as 
to  the  Estate  and  Interest  which  the  Defendant  claimed 
in  the  Premises ;  and  as  to  the  Defendant  having  Deeds^ 
Pa^rs,  file,  in  his  possession. 

The  Plea  was,  that  Pkiladetphia  fVatkms  being  seised 
in  Tail  of  the  Hereditaments  and  Premises  in  the  Bill 
mentioned,  and  caUed  The  Pant,  a  Fine  sur  conuzance 
it  dr(nt  come  ceo,  fee.  was,  in  or  as  of  Trinity  Term 

« 

1822,  levied,  in  due  form  of  Law,  before  the  Justices  of 
the  Court  of  Common  Pleas  at  Westminster,  between 
John  Price,  PlaihtifF,  and  the  said  Philadelphia  Watkins, 
Defendant,  of  the  said  Hereditaments  and  Premises 
called  The  Pant,  by  the  description  of  three  Messuages, 
three  Gardens,  three  Orchards,  one  hundred  acres  of 
LlEuid,  fifty  acres  of  Meadow,  fifty  acres  of  Pasture,  ^ve 
teres  of  Wood,  and  twenty  acres  of  Furze  and  Heath; 
with  the  appurtenances,  in  Uanvetherine,  and  also  one 
Aannal  Rent  of  4  /.  5  $.  2  d.  issuing  out  of  the  Tenements 
afonesaid,  upon  which  Fine  Prodamations  were  duly 
made  according  to  the  fibnn  of  the  Statute  in  that  case 
made  and  pnmded  :  and  the  Defendant  averred  that  the 
Uereditamente  and  Protiises,  called  The  Pant,  of  which 
auoh  Fine  was  levied  as  aforesaid,  were  the  only  part 
of  1^  Hereditaments  and  Premises  claimed  by  the  Bill 
in  which  he  claimed  any  Estate^  Title  or  Interest ;  and 
that  Ami  Constable  was  the  Sister-m«-law  otPhiUtdelfMM^ 
Watkins,  being  the  Daughter  of  the  Father  of  Philak' 
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delphia  Watkins  by  another  Mother,  and  that  the  Pur* 
chase  of  the  Hereditaments  and  Premises^  called  The 
Pant,  by  Wm.  Watkins,  was  agreed  for  and  made 
by  him  with  the  approbation,  and  on  the  behalf  of 
Ann  Constable;  and  that  she  gave  and  advanced  to 
Wm.  Watkins  th^  Consideration-money  for  the  Porchase 
thereof,  upon  condition  that  the  Hereditaments  and  Pre- 
mises should  be  settled  and  conveyed  to  the  uses  declared 
thereof  by  the  Indentures  of  the  24th  and  25th  of  April 
1 755  f  ctnd  that  those  Her^itaments  and  Premises  were 
settled  and  conveyed  to  such  uses,  in  performance  of 
the  said  conditioQ ;  and  under  the  circumstances  afore- 
fiiaid  the  Defendant  insisted  that  the  Hereditaments  and 
Prjemisesy  called  Hie  Pant,  were  derived  from  Ann  Con-' 
statute,  and  not  from  William  Watkins  \  and  he  pleaded 
the  matters  aforesaid  in  bar,  8cc. 


Tlie  Plea  was  accompanied  by  an  Answer  to  tl^os^ 
parts  of  thj^  Bill  ttiat  were  excepted  in  the  Plea. 


Mjr.  Turner,  for  the  Plea  :— 

.  This  Plea  and  Answer  will,  probably,  be  objected  to 
on  the  ground  that  too  ex^tensive  a  discovery  has  been 
given  by  the  Answer*  But,  as  the  Bill  contains  a  chai^ 
|hat  the  Estates  were  derived  from  William  Watkins, 
it  was  necessary  to  meet  that  charge  by  Avennent  in 
the  Plea,  and  to  support  the  Averment  by  an  Answer. 
The  legal  Interest  in  the  Estates  did,  in  fact,  pass  from 
William  Watkins ;  and  the  Answer,  therefore,  could  only 
contain  a  qualified  denial  of  the  Estates  having  been 
derived  from  him,  stating  the  circumstances  under  which 
they .  were  so  derived.  The  defence, .  therefore, .  was 
properly  framed,  by  excepting  out  of  the  Plea,  all  such 
^arts  of  the  Bill  as  referred  tp  the  derivation  of  the 
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Estates  from   William  Watkins.     The  question  lo  be  i8a6. 

determined  upon  this  Record  is,  whether  these  Estates     ^        ^        ' 
can  be  held  to  have  been  of  the  Inheritance,  or  Purchase      Watkins 
of  William  Watkins,  so  that  it  was  not  competent  to  his       Stomk. 
Widow  to  bar  the  Entail  by  Fine  in  consequence  of  the 
Proviso  contained   in  the  Statute  32d  IL  8th,  c.  36. 
The  object  of  that  Proviso  was  only  to  prevent  Women 
from  alienating  Lands  settled  upon  them  by  their  Hus- 
bands, not  to  control  their  power  over  Lands  derived 
from  their  own  relations.    Eyston  v.  Studd(a).    There 
have,  indeed,  been  some  Cases  where  Lands,  which  were 
.the  absolute  property  of  some  member  of  the  Husband's 
family,  having  been  settled  in  consideration  of  Marriage 
and  of  Money  paid  by  the  Wife's  Relations,  the  Settle- 
ment has  been  held  to  be  within  the  Proviso  in  the 
Statute.    But  those  Cases  are  distinguishable  from  the 
present.    The  Husband  there  became  a  Purchaser  by 
the  Marriage.    In  this  Case,  the  Settlement  is  post- 
nuptial ;  and  the  Estates  never  were  the  absolute  Pro- 
perty of  the  Husband.     He  held  them  only  as  Trustee. 
The  Proviso  in  the  Statute  does  not  even  reach  the  Case 
of  a  Settlement  of  Lands  by  a  Stranger.     Ward  v. 
Walthew(J}).     Without  entering  into  a  minute  exami- 
Hation  of  the  Cases,  it  is  sufficient  to  establish  that  these 
Estates  were  not  of  the  Inheritance  or  Purchase  of  the 
Husband.    They  were  not  derived  to  him  by  Descent, 
and  he  did  not  purchase  them  with  his  own  Monies. 
As  soon. as  the  Estates  were  conveyed  to  him,  the  Trust 
resulted  to  Mrs.  Constable,  who  might,  at  any  time,  ha^a 
filed  a^Bill  to  have  the  Settlement  executed. 

• 

(a)  Plowd.  463 ;  1  Inst.  366,  a. 
(fr)  Cro.  Jac.  1 73. 
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Mr.  Jacob,  fiwr  the  Bill  :*— 

The  Plea  is  bad  in  form.  The  Pine  is  pleaded,  not 
to  the  wholfe  Bill,  but  to  a  part,  the  other  part  being 
answered,  and  the  answer  adtnitting  the  ]>eedd,  &e. 
and  facts  stated  in  it.  But,  if  the  Plea  be  ff>oi,  it  is  to 
answer  to  that  part  as  well  as  to  the  rest.  Every  Plen, 
except  a  negative  Plea,  admits  the  truth  of  what  is 
stated  in  the  Bill.  It  cannot,  therefore,  be  necessaiy  to 
accompany  it  with  an  Answer  containing  Admissions. 
The  office  of  an  Aiiswer  in  liupport  of  a  Plea,  is  to  ^fenjr 
Charges  in  the  Bill,  which,  if  true,  wouM  defeat  Afe 
Plea :  any  other  Answer  overrules  the  Plea>  being  unne- 
cessary, and  inconsistent  with  the  principle  on  Which  the 
Plea  rests. 


The  Bill,  amongst  other  things,  calls  on  the  Defend- 
ant to  set  forth  what  claim  he  makes  to  the  'Cstate^» 
If  the  Plea  be  good,  i.  e.  if  the  Plaintiffs  have  no  Title, 
he  is  not  bound  to  state  his  Title:  accordin^y  h^ 
pleads  to  this  part  of  the  Bill.  But  he  also  answer* 
it,  stating  that  he  claims  to  be  a  Mortgagee.  Here 
again  the  Plea  is  overruled. 

» 

The  Plea  is  that  a  Fine  was  levied  of  part  of  the 
Estate,  The  Pant :  and  it  states  that,  ft»  to  the  odier 
parts,  the  Defendant  claims  no  Interest.  This  ou^t 
to  have  been  pleaded  sepai^ately,  as  a  Disclaimer.  By 
insetting  this  Disclaimer  in  the  Plea  it  is  rendered 
double,  tt  tenders  two  distanet  Isdues,  as  to  the 
different  parts  of  the  Estate :  with  respect  to  ode  part^ 
he  declines  answering,  because  the  Plaintiffs  are,  he 
says,  barred  by  the  Fine:  with  respect  to  the  other 
part,  he  declines  answering  for  an  entirely^  distinct 
reason,  viz.  because  he  claims  an  Interest. 
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'  This  species  of  Pisdaiiaer,  if  it  were  good  in  finrm,  i8t6. 

wcmld  notsfibrd  a  gnfficient  defence  to  that  psirt  sf  the     ' 

Bill  which  it  applies  to.    An  Accosntof  the  Rents  »ul      WAT«i»f 

Profits  is  sought.    The  Defendant  must^  therefore^  an-         Stojtj^ 

fewer  whedier  he  has  received  the  Rents  and  Profits  of 

that  part  of  the  Estate  in  which  he  disolaifln  mil  Interest. 

If  he  has  received  them,  he  cannot  disclaim  the  liability 

to  account  for  them. 

As  to  the  merits,  the  Fine  was  inoperatire,  if  PhiUukl*' 
phia  Watkins  was,  as  we  contend.  Tenant  in  Tail,  «ir 
prcnitumt  t»ri,  witihin  the  meaning  of  the  Statute,  i  itk 
Henry  7,  e.  oo.  Now  tiie  Land  was  pufchased  and  settled 
by  her  Husband :  the  980/;  10 «.  paid  on  the  Pnichaser, 
was  indeed  advanced  by  die  Wife's  Sister ;  that  did  not; 
however,  render  her  the  Owner  of  the  Estate ;  Firsts 
because  part  of  the  Parohase  Money  (1 ,500  U)  lemained 
on  the  Moitgage :  nnd  the  Husband  became  persoiuJly 
liable  (as  between  Umself  and  Ae  voidors)  to  pay  theit 
sum,  or  indemnify  tfaem  ngain^  it%  If  the  Estate  had 
ftdlen  in  value  below  i>5O0/.,  he  mtst  have  made  goad 
the  difierence.  His  undertaking  tins  liability  was  pari 
of  Vttt  conBidemtion  on  whioh  the  Vendors  oonvefed  t 
thus  tbe  consideration  for  the  Purchase,  moved  partly 
fiK»n  him,  «ad  partly  firom  th^  Wifo^s  Siiter.  It  is  aba 
dtated  by  the  Bill,  and  must  therefei^  be  taken  as  tnie^ 
that  he  a^fberwards  paid  off  part  of  the  Mortgage  Money  \ 
and,  by  tbe  t>eed  of  the  ^th  of  Jene  1 758,  hecov^nanted 
tO'pay  it  off,  tad  to  eonvey  to  flie  usosdf  tbe  S^denMbti 

Secondly,  The  980/.  105.  is  recited  to  have  been 
lent  or  advanced  to  him  by  the  Wife's  Sister.  It  is  not 
said  that  the  Purchase  was  made  by  him,  as  Agent^or 
Trustee  for  her:  but  he  bought,  for  himself  witl^  bor- 
rowed Money.     Hence;  in  the  inbBrval  betv^sea  tibe 
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Purchase  and  the  Settlement^  he  might  have  repaid  the 
980/.  108.  and  have  kept  the  Estate.  It  was,  therefore, 
his  Property  during  that  time. 

.  The  Cases  establish  that,  when  ihe  Consideration  for 
die  Purchase  of  the  settled  Lands  moves  partly  firom  the 
-Wife's  relations  and  partly  from  the  Husband  or  his 
relations,  the  Case  will  be  within  the  Statute ;  and  also 
that,  when  the  Settlement  is  made  by  the  Husband  or 
his  relations,  the  circumstance  of  it  being  partly ,  in.  con- 
sideration of  Money  derived  from  the  Wife's  family^ 
will,  not  take  it  out  of  the  Statute.  Thus,  in  Piggoi  v. 
Palmer  (c).  Land  was  purchased  for  160  /.,  of  which  the 
Wife's  Father  paid  140/.:  the  Settlement  of  this  Land 
was  held  to  be  er  provisione viri.  In  Kirkmanv.  Thomp- 
8an.{d),  the  Wife's  Father  paid  200/.  to  the  Husband's 
Father,  and  ihe  latter,  in  consideration  of  that  Sum,  and 
of  the  Marriage,  settled  an  Estate  on  the  Husband  and 
Wife,  and  the  heirs  of  the  body  of  the  Wife :  this  was 
held  to  be  within  the  Statute.  On  the  other  hand,  when 
the  Estate  moves  from  the  Wife's  Relations,  the  cir- 
cumstance of  the  Husband  having  paid  Money  which 
formed  part  of  the  Consideration,  has  been  held  not  to 
bring  the  Case  within  the  Statute.  Copland  v.  Pyatt  (e), 
and  see  Jenk.  319.  pi.  20.  (/).  Thus  it  appears  that  the 
law  has  not  regarded  ihe  payment  of  Money  by  either 
Party,  but  has  held  the  Estate  to  have  been  derived 
from  the  Party  by  whom  it  was  conveyed.  Accordingly, 
it  has  been  held  that,  if  Money  produced  by  Sale  of  the 


,., ,  _^. ,  14  Vin.  Ab.  551,  pi.  5. 

((2)  Cro.  Jac.  474;  14  Vin.  Ab.  554,  pi.  21. 

{e)  14  Vin.  Ab.  551,  pi.  6. ;  Cro.  Car.  244 ;  Jo.  254* 

</)  See  also  14  Vin.  Ab.  555.  pi.  23. 


{e)  14  Vin.  Ab.  551,  pi.  6. ;  Cro.  Car. 
</)  See  also  14  Vin.  Ab.  555,  pi.  23. 
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Wife's  Estate,  be  laid  out  in  other  Land,  and  the  Husband  ^  1 8^6. 
settles  the  Land  so  purchased,  it  will  be  within  the 
Statute  (g).  Where  the  Wife  is  a  Copyholder,  and  the 
Husband  purchases  the  Freehold,  and  settles  ihe  Estate,  Stons. 
the  Statute  appUes  (h):  the  whole  Estate,  excepting 
what  has  been  paid  for  the  Enfranchisement,  comes 
from  the  Wife,  but  it  is  held  to  be  derived  from  the 
Husband,  the  Purchase  and  Settlement  being  de  facto 
by  him.  In  Sympson  v.  Turner  (0  the  Wife  joined  the 
Husband  in  barring  a  Settlement  under  which  she  had 
a  Jointure  of  400/.  per  annum,  a  new  Settlement  being 
made  under  which  she  had  a  smaller  Jointure.  The 
latter  Jointure  was  thus,  in  fact,  purchased  by  the  Wife 
by  the  relinquishment  of  the  former  Jointure  :  still,  as  it 
was  actually  settled  by  the  Husband,  it  was' held  to  be 
within  the  Statute.  In  this  Case  the  Estate  was  pur- 
chased and  settled  by  the  Husband;  and  therefore, 
though  the  consideration  for  the  Purchase  partly  moved 
from  the  Wife's  family,  it  must  be  regarded  as  an 
Estate  derived  from  the  Husband. 

The  Vice-Chancellor  : — 

The  Plaintiffs  are  Issue  of  a  Marriage  between 
WiUiam  Watkins  and  Philadelphia  his  Wife ;  and  they 
daim  as  Tenants  in  Tail,  under  a  Post-nuptial  Settle- 
pient,  made  by  the  Husband,  of  Lands  which  he  had 
purchased,  and  which  were  conveyed  to  him  in  Fee. 
By  this  Settlement  an  Estate  was  limited  to  the  Hus- 
band and  Wife/for  their  natural  lives  and  the  life  of  the 

[g)  Palm.  217 ;  14  Vin.  Ab.  554,  pi.  22. 
(A)  Stockbridge*s  Case,   Cro.  Eliz.  24.   See  14  Vin.  Ab, 
549,  pi.  1,  in  margin. 
(0  1  Eq.  Ca.  Ab«  22a;  H'Viiu  Ab.  SSStph^S* 
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S^u^ivot,  vfiih  Remainder  to  the  use  of  the  HeiiB  of  the 
b6dy  of  the  Wife  by  the  Hud[>and.  Jt  is  recited  in  the 
Setdcflieut  that  the  Piir<;kiM  of  this  Estate,  was  made 
by  the  Husbat)d,  with  the  ap^MTobfettion  of  the  Sister-in 
law  ol  the  Wife,  who  had  advanced  to  him  the  Purchase 
Money  upon  cenditioii  that  tiie  Estate  should  be  limited 
to  the  uses  expuessfed  in  tbe  SeUlemtot.  The  actual 
questioh  ia  the  Gaus^  is,  whether  the  Esttkte  Tail  ao 
Uibited  to  the  Wifeu  '^  the  Iidieritance  of  the  Huaband 
giv^n  to  the  Wife,  within  the  mtention  of  the' tw9 
Statutes  of  the  nth  Hen.  7th.  c.  20,  and  the  sand  H€ii^ 
8th.c.  36>so  that  the  Wife  had  no  pidWer  4o  bar  the 
Bsttfte  Tail  by  her  Fine. 


The  Defendant,  Whose  Case  is  now  to  be  cdnmdeiad, 
Ims  pleaded  a  Kne  levied,  by  the  Wife,  of  a  part  odf  of 
the  Estslte  claimed  by  the  Bill,  and  has  averred,  in  hia 
Plea,  thai  such  part  is  thfi  only  portion  of  the  Estate  m 
whiok  be  daiais  any  Bstate,  Title  ot  Interest ;  and  he 
insists  that  in  point  of  LaW  Ihe  Wife  was  (^titled  t$ 
levy  this  Fine.  And  if  he  be  right  in  point  of  Law,  and 
the  Plea  be  true  in  fact,  tfaen,jatf3regan)&this  Defendant* 
the  Plea  is  an  Answer  to  the  whole  Case  of  the  Plain- 
tiffs.  The  Defendant  has  not,  however,  shaped  his 
Plea  as  a  bar  to  all  the  discovery  and  relief  sought  by 
the  Bill ;  but  has  subuiitted  to  answer  the  Bill  as  to  the 
several  Deeds  and  facts  upon  which  the  Plaintiffs* 
Title  and  his  own  Title  are  founded,  and  as  to  the 
custody  and  possession  of  the  Deeds  and  Papers  relatii^ 
thereto. 


The  ^ect  of  a  Plea  is,  for  the  purpose  of  the  Plea,  to 
admit  all  matters  stated  in  the  Bill  which  are  not  denied 
by  the  averments  in  thp  Ph^^ :  (md  a  Pl^  is  a  good  l^ar 
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to  the  whole  Bill,  where,  admitting  all  such  matters,  the     .     '^^^'    . 
fact    pleaded  would  be  a   conclusive    Answer  to  the       ^^^mks 
Plaintiff's  Case.    Now  here,  admitting  every  fact  al-  t,^ 

leged  in  the  Bill,  if  it  be  true  that  such  Fine  as  stated        Stohi* 
in  the  Plea  was  levied,  and  that  the  Defendant  has  not, 
Mr  ever  had  any  Interest  in  ^jocy  part  of  the  Estate  not' 
covert  by  the  Fine,  and  the  Law  be«  as  this  Defi^ast 
ili«i6t£t  itis,  th^  whde  Case   of  th^   Plftinti£b  i^nst 
ikiM  Defendant  is  concluded ;  wA  the  Plea,  therefore, 
ought  to  have  been  shaped  as  a  Plea  to  the  whole  Bill : 
and  the  consequence   is  that  the  Defeiddant.  havh^g^ 
ataaw^red  to  matter  covered  by  the  Plea,  the  Plea  must    , 

he  overruled. 

» 

It  may  be  proper  to  observe  that  the  Plea,  bemg  ia 
effect  a  Disclaimer  as  to  all  the  Estates  claimed  by  the 
Bill,  except  the  Land  called  The  PwU,  it  ought  to  h^v^ 
averred,  not  only  that  he  did  not  ckim  any  Interest  im 
any  other  part  of  the  Property,  but  that  he  never  had 
not  claimed  any  Interest  in  such  other  part;  and* 
further,  that  the  Plea  ought  not  to  have  eontaiaed  th^ 
averments  which  follow,  as  to  Ann  Constable ;  because 
d|ese  several  Facta,  being  alleged  in  the  Bill,  are,  in 
efiect,  admitted  by  the  Pka.  Ctenerally  speakings  the 
Court  wiH  not  permit  a  Plea  aeconqmnied  by  an  Answer 
to  be  taken  off  the  File.  But,  as  the  question  in  tbe 
Cause  may,  as  to  this  Defendant,  be  decided  on  a  Plea 
properly  framed,  it  is  plainly  for  die  Interest  of  the 
Plaintiffs,  as  well  as  the  Defendant,  that  this  Plea  and 
Aaswer  should  be  taken  off  the  File,  and  that  the 
Defendant  should  be  at  liberty  to  file  a  new  Plea :  aad 
lal  the  order  be  to  that  effect. 
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I8t  Jtine. 

Impertinence. 

Prolixity  in 
settiDg  forth 
important  do- 
cumentB  is  not 
impertinence, 
therefore,where 
the  Defendant 
set  forth  ver- 
batim in  his 
Answer  a 
state  of  fiictSy 
and  all  the 
Affidavits 
to  show  that 
the  demand 
made  in 
thb  Suit  had 
been  disallowed 
by  the  Master 
in  a  former 
Suit,  the  Court 
held  that  the* 
Answer  was  not 
inqpertinent. 


LOWE  V.  WILLIAMS- 

1  HE  Bill  was  filed  by  the  personal  Representatives  of 
Thomas  Lowe,  against  the  personal  Representatives  of 
James  Colclough.    It  stated  that;  from  1808,  until  the- 
8th  of  April  i8ig,   Lou)e '  employed'  Coklough  ^s  his 
Attorney,  Solicitor  and  ^ent :    That  Colclough  became' 
entitled  to  make  out  and  charge  Lowe  with  divers  Bills' 
of  Costs,  Fees  and  Disbursements :  That  Colclough  did: 
not  in  his  lifetime  make  out  and  deliver  to  Lowe  vaj' 
Bill  of  Costs,  or  any  Account  in  regard  to  the  matters 
aforesaid :  That,  in  the  beginning  of  the  Year  182a,  the 
Defendant  delivered  to  Lowe  what  he,  the  Defendant, 
termed  the  general  Account  of  all  transactions  betwera 
them,  whereby  he  made  out  that  Lowe  was  indebted  to 
the  Estate  of  Colclough  in  the  Sum  of  932/.  25.  3 J.: 
That,  before  tiie  Account  could  be  finally  settled,  and' 
soon  after  the  delivery  thereof,  Lowe  died. 

The  Bill  charged  that  tiie  Account  was  never  finally 
settied ;  that  it  contained  charges  of  Interest  on  Col- 
dough's  Bills  of  Costs,  and  that  in  it  no  Credit  was  given 
for  several  Sums  of  Money  therein  specified,  and  stated 
to  have  been  received  by  Colclough  from  Lowe,  or  on- 
his  account. 


The  Prayer  was  for  an  account  of  all  the  dealings  and 
transactions.  Receipts  and  Payments  between  or  onr 
account  of  Lowe  and  Colclough :  .that  the  Defendant 
might  furnish  the  Bills  of  Costs;  and  that  the  same 
might  be  taxed,  and  the  amount  thereof,  when  taxed. 
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included  in  the  Accounts ;  and  that  the  true  Balance 
might  be  ascertained ;  and^  if  found  due  from  the  Estate 
of  Coklough,  that  the  Defendant  might  account  for  his 
Assets^  and  such  Assets  be  duly  administered. 


Lows 

V. 

Willi  AMiy.. 


The  Defendant^  in  a  Schedule  to  his  Answer,  set  forth 
a  Copy  of  the  Account  rendered  to  Lowe  by  Colclough 
in  October  181 5,  and  insisted  upon  it  as  a  settled  and 
stated  Account.  He  said  that,  in  July  1821 ,  a  Suit  was 
instituted  by  certain  Persons,  on  behalf  of  themselves 
and  all  the  other  Creditors  of  Colclough,  against  the 
Defendant  and  others  for  the  purpose  of  having  Cof" 
dough's  Real  and  Personal  Assets  applied  in  payment 
of  his  Debts ;  and  that,  by  the  Decree  made  in  that 
Suit  in  December  1822,  the  usual  referencQ^was  made  to 
the  Master  to  take  an  Account  of  Colclough's  Real  and 
Personal  Estate,  and  of  his  Debts  :  That,  in  Jfi/y  1823^ 
the  Plaintiffs,  Thomas  Lowe  and  Richard  Lowe,  claiihing 
to  be  Creditors  of  James  Colclough  in  the  Sum  of 
934/.  15  s.  3  J.  brought  in,  in  that  Suit,  a  state  of  facts, 
in  support  of  their  Claim  (the  contents  of  which  were 
fuUy  set  forth  in  the  Answer),  and  which  were,  in  sub- 
stance, the  same  as  those  of  the  Bill  before  stated.  The 
Answer  also  setforth,  verbatim,  an  Affidavit,  filed  by 
Louie's  Representatives,  in  support  of  their  state  of  facts, 
in  which  they  stated  Receipts  given  by  Colclough,  and 
other  circumstances  of  Evidence,  with  a  view  to  prove 
that  Colclough  had  received  every  one  of  the  Sum»  for 
which  they  alleged  that  Credit  was  omitted  to  be  givem 
in  the  Account  delivered  by  the  Defendant.  The 
Answer  then  stated  that,  in  opposition  to  the  Claim  made 
by  IjOwe^B  Representatives,  the  Defeudant.deUvered  into 
the  Master* s  Office  a  state  of  facts,  to  the  effisct  stated  in . 
an  Affidavit,  which  was  set  fort)i,  verbatim,  in  the  Answer^ 
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andin  which  the  DefeadaatdepoBed,«aiOBgtt  othtr  thingi, 
that  he  verily  believed  that  there  was  then  due  fixmi 
Low^s  to  Coklou^Kn  Estate  the  Sum  of  235/.  \\$.  8 is, 
the  particulars  of  which  were  set  forth  in  aa  account  an- 
nexed to  the  Affidavit^  and  which  he  also  set  forth  in  the 
body  of  his  Answer.  He  then  said  that  the  Matter^  after 
a  fidl  and  fsur  consideration  of  the  Plaintiflb'  Claim,  and 
Evidence  in  support  of  and  in  opposition  to  it^  disallowed 
that  Claim,  and  recommended  the  Defendant  to  bring  ao 
Action  against  the  Plainti£b  for  the  purpose  of  recover- 
ing his  Balance  of  ^35/.  lis.  Sd  and  that  inconse- 
quence of  that  recommendation  he  had  brought  an 
Action  against  the  Plaintiffs  for  the  Balance. 


The  Plaintiffs  referred  this  Answer  for  impertinence : 
and  the  Master  was  of  opinion  that  it  was  impertinent, 
so  far  as  it  stated  at  length  the  state  of  facts,  and  the 
Affidavits  in  support  of  and  in  opposition  to  it«  The 
Defendant  then  excepted  to  the  Md$ter^&  Report. 

Mr.  Agar,  and  Mr.  Wakefield,  supported  the  Excep- 
tion. 


Mr.  Heald,  Mr.  Baupell,  and  Mr.  Wlieatley,  opposed 


it. 


The  Vige-Chancellor  : — 

\  cannot  adopt  the  opinion  which  the  Mtuier  has  in 
this  Case  expressed.  The  very  language  of  these  Docu- 
ments, and  every  particular  of  the  Claim  and  resistance, 
inay  prove  very  important  in  the  future  consideiration  of 
the  present  Case,  and  ax^  therefore  not  improperly 
introduced,  nor  to  be  considered  as  imperttneot.  Irvs- 
levant  th^  cannot  be  called ;  and  if  they  hid  admittod 
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of  abridgment  of  general  descriptibn  it  would  gubject 
a  Pleader  to  insuperable  difficulties,  if  relevant  matter  is 
to  be  deemed  imp^inent  wherever  it  is  less  concisely 
expressed  than  the  nature  of  the  Case  necessarily  re- 
quire8«  The  safer  check  against  abuse  in  length  is  in 
Costs. 


577 
1826. 

Lowe 
William^. 


MARSACK  V.  BAILEY. 

After  a  Wnt  of  Exigent  had  issued,  on  the  appli- 
cation of  the  Defendant^  for  the  Outlawry  of  the  Plaintiff, 
and  four  Proclamations  had  been  made  under  it,  the 
Plaintiff  obtained  the  common  Injunction.  The  Sherifl 
afterwards  returned  the  Writ  of  Exigent,  without  mak- 
ing the  fifth  Proclamation,  for  want  of  another  County 
Court  before  the  Return ;  and,  thereupon,  the  Defendant 
sued  out  a  Writ  of  Allocatur  Exigent,  to  compel  the 
Sheriff  to  make  the  fifth  Proclamation. 

The  Plaintiff  now  moved  that  the  Defendant  migUt 
be  committed  for  a  breach  of  the  Injunction,  in  suing 
out  this  Writ. 

Mr.  Sugden,  and  Mr.  Ching,  for  the  Motion,  cited 
Bullen  y.  Ovey,  (a) 

Mr.  Moore,  contnl. 

The  Vice-Chancellor  : — 

The  Order  for  the  Injunction  stays  all  Proceedings  at 
Law,  with  the  exception  that,  if  the  Defendant  is  in 


ad.  June. 

Practice* 
Infunction. 

The  Plaintiff 
obtained  the 
Common  In- 
juncticm  after 
four  Proclama- 
tions liad  been 
made  under  an 
Exigent  issued 
in  an  Action 
commenced 
against  him  by. 
the  PeJfeadant. 
Held  that  it 
was  a  breach  of 
the  Injunction 
for  the  Defend- 
ant to  sue  out 
a  Writ  to  com- 
pel die  Sheriff 
to  make  the 
Fifth  Procla- 
roatitfft. 


Vol.  U. 


(a)  16  Ves.  141. 
Q  Q 
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Maksack 

r. 

Bailey. 
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such  a  condition  at  Law  that  he  can  demand  a  Plesu  he 
i&  at  liberty  to  do  so,  and  to  proceed  to  Trial  and  Judg- 
ment, with  stay  of  Execution.  Here  there  was  no 
Declaration;  and  there  could  be  no  demand  of  a  Plea^ 
and  the  proceeding  is,  plainly,  a  breach  of  the  Injunc- 
tion. On  this  Writ  of  AHocutur  Exigent  the  Plaintiff 
jn  Equity  might  have  been  arrested.  The  contempt  not 
being  wilful,  let  the  Defendant  supersede  his  Writ,  and 
pay  the  Costs  of  the  Application. 


3d  June. 

Practice. 
Impertinence, 

An  Order  for 
referring  a  De- 
fendant's £x« 
amination  for 
Impertinence, 
cannot  be  ob- 
tained as  of 
course,  if  the 
Plaintiff  has 
proceeded  on 
the  Examina- 
tion. 


JOHNSTONE  V.  URE. 

1  HIS  was  an  application,  by  the  Defendant,  to  dis- 
charge an  Order  which  the  Plaintiff  had  obtained,  as  of 
course,  for  referring  it  to  the  Master  to  inquire  whether 
the  Examination  of  the  Defendant  before  the  Master 
was  impertinent,  upon  the  ground  that  the  Plaintiff, 
having  proceeded  before  the  Master  upon  the  Examina- 
tion, was  too  late  to  obtain  this  Order  as  of  course: 
and,  upon  that  ground  the  Vice-chancellor  discharged 
the  Order. 

Mr.  Ileald,  and  Mr.  Wright,  supported  the  Motion. 


Mr.  Home,  and  Mr.  Roupell,  opposed  it. 
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I82G. 

Gth  &  1 3tli  of 
June. 


KING  V.  MOODY.  ^.^^^^^ 

yjj  Copyholds. 

fVlLLIAM  FROST,  the  late  Father  of  the  Plaintiff  Apportionment. 

Rebecca  King,  being  seised   in  Fee  of  the  Manor  of      jhe  Lord  of 

Brinklejf  in  Cambridgshire,'  and  other  Hereditaments,  a  Manor  be- 

disposed  of  them  by  his  Will  as  follows :  jng  seised  of  it 

^  J  m  Fee,  subject 

'*  I  give  and   bequeath  to   my  Son   William  Frost,  DgJigg'^over^^^ 
and  his  Heirs  for  ever,  all  my  Houses  and  Lands,  with  purchased  an 
all  their  Appurtenances  thereunto  belonging;  and,  if  the  ^tate,  partly 
said  William  should  have  no  Children,  Child  or  Issue,  partly  Copy- 
the  said  Estate  is,  on  the  decease  of  the  said  William  nold  of  the 
Frost,  to  become  the  Property  of  the  Heir  at  Law,  sub-  ^^wZds^me^'r 
ject  to  such  Legacies  as  he  the  said   William  Frost  may  an  Inclosure 

leave  by  Will  to  any  of  the  younger  branches  of  the  ^^^^  carried  in 
jj      .,    „  two  Claims,  one 

^^a^^y-  in  respect  of 

the  devised  and 
The  Testator  died  soon  after  the  date  of  his  Will,  the  other  in 

leaving  William  Frost,  his  only  Son,  and  Rebecca  King,  respect  of  the 
his  only  Daughter  him  surviving.     Upon  the  Testator's  Estate    and 
death,  William  Frost,  the  Son,  took  possession  of  the  obtained  two 
Estates  devised  to  him,  and  amongst  them,  of  the  Manor  Allotments  ac- 
of  Brinkley.  In  the  year  1 809,  whilst  he  was  Lord  of  that  aflerwards  died, 
Manor,    he  purchased  from   certain    Persons    named  *""  theExe- 
Purchas,  an  Estate,  situate  in  and  near  the  Parish  of  ^^^j^  effect  • 
Brinkley,  consisting  of  a  Farm-house  and  Buildings,  and  held  that  the 
21  Acres  of  inclosed  arable  and  pasture  Land,  and  165     c^  ^    Hm^ 
Acres  of  arable  and  Lammas  Land,  lying,  dispersedly,  in  tlstate,  being 

the  Fields  of  Brinkley.    Part  of  these  Lands  was*  Copy-  extinguihhed 

f  .  ^'^^^^^  Manor, 

passed  with  it  to  the  Executory  Devisee,  who  was  also  entitled  to 
so  much  of  the  Allotment  obtained  in  respect  of  th^  purchased  Estate 
as  was  proportionate  to  the  value  of  the  Copyhold  part:  and  it  was 
referred  to  the  Master  to  apportion  the  Allotment  accordingly. 

Q  Q  2 
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hold  of  the  Manor,  and  the  residue  was  Freehold,  and 

not  holden  of  the  Manor. 
King 

-^  ^'  In  November  1 809,  the  freehold  parts  of  the  Premises 

so  purchased  were  conveyed  to  William  Frost,  the  Son, 

and  bis  Heirs;  and,  on  21st  of  thie  same' month,  the 

Purchas%  in  consideration  of  650/.  paid  to  them  by 

Fro$t,  the  Lord  of  the  Manor  of  Brinkley,,  surrendered, 

out  of  Court,  into  the  hands  of  the  Lor4  ^  ^^  Manor, 

by  the  hands  and  acceptance  of  the  Steward,  all  those 

28  pieces  of  Land,  lying  dispersedly  in  the  Fields  and 

Bounds  of  Brinkley,  Weston  and  Winningham,  in  the 

County  of  Cambridge,  some  or  one  of  them,  containing 

together  by  estimation  32  J  Acres,  more  or  less,  with 

their  Appurtenances  (being  the  copyhold  part  of  the 

Hereditaments  so  purchased),  to  the  use  of  Wm.  Frost,  his 

Heirs  and  Assigns,  according  to  the  Custom  of  the  Manor. 

This  Surrender  was  afterwards  duly  presented  at  a  general 

Court  Baron  and  Customary  Court  of  the  Manor. 

In  1811  an  Act  of  Parliament  was  passed,  intituled: 
**  An  Act  for  inclosing  Lands  in  the  Parish  of  Brinkley, 
in  the  County  of  Cambridge,*'  whereby  it  was,  amongst 
other  things,  enacted  that  in  case  any  Proprietor  or 
Proprietors  of  any  of  the  Lands  and  Hereditaments 
thereby  directed  or  authorized  to  be  divided,  allotted  or 
exchanged,  should  hold  his,  her  or  their  respective  Lands 
or  Hereditaments  for  different  Estates,  or  by  different 
Tenures,  the  Commissioners  should  ascertain  and  dis- 
tinguish the  Lands  and  other  Hereditaments  held  for 
each  of  such  Estates,  and  by  each  of  such  Tenures 
respectively,  and  should  also  set  out  and  distinguish  the 
different  Allotments  and  other  Hereditaments  to  be 
accepted  and  taken  by  such  Proprietor  or.  Proprietors 
respectively,  as  an  equivalent  in  respect  of  each  of 
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siich  Estates  respectiTely,  and  that  the  Commissioners 
should  set  forth  and  declare,  in  and  by  their  Award,  in 
right  of  ivhat  Estates  in  particular  such  Allotments  King 

dlionid  hare  been  respectively  made ;  and  should  therein        Moody. 
also  separately  describe  and  ascertain  the  situation  of 
erery  such  Allotment :  and  that,  in  all  cases  where  *<the 
Proprietor  or  Proprietors  of  any  of  die  Lands  or  Heredi- 
taments which  should  be  allotted,  divided  or  exchanged 
by  virtue  of  that  Act,  should  hold  his  her  or  their  respec- 
tive Lands  or  Hereditaments  for  different  Estates,  or  by 
diflkreot  Tenures;  and  where,  from  the  want  of  necessary 
information,  or  fixmi  any  other  cause,  the  Commissioners 
should  in  their  Award  have  omitted  to  distinguish  and 
ascertain  the  Lands  or  other  Hereditaments  holden  for 
each  of  such  Estates,  ^d  by  each  of  such  Tenures 
respectivdy,  and  to  set  out  and  award  several  and  dis- 
tinct Allotments  for  such  Lands  and  other  Hereditaments 
respectively  as  thereinbefore  was  required,  or  where  the 
Commissioners  should,  in  their  Avmrd,  have  mis-stated 
the  Estate  or  Tenure  for  or  by  which  any  such  Lands  or 
other  Hereditaments  were  or  should  be  holden,  and 
should  have  oiade  any  Allotment  or  Allotments  for  such 
last-mentioned  Lands  dr  other  Hereditament}^,  it  should 
be  lawful  for  ibk  Commissioners,  at  any  time  within 
tirelve  balendar>months  next  after  making  their  Award, 
upon  ieqdest  made  to  them  for  that  purpose  by  any 
Person  or  Persons  interested  in  any  such  omission  or 
mii^statem^t^  b^  writing  under  his,  her  or  their  hands, 
to  snpply  or  cdtMCt^uch  omi^io^  or  misHstatement,  by 
a  separate  Indtroment ;  «md,  so  far  as  might  be  requisite 
for  that  purpose,  to  examine  Witnesses,  and  to  proceed 
and  act|  in  every  other  respect,  as  if  their  Award  had 
not  been  made :    and,  when  they  should  have  obtained 
such  information  in  the  matter  as  they  might  judge 

QQ3 
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sufficient,  they  were  thereby  also  authorized  and  required/ 
by  Deed  under  their  hands  and  seals,  to  distinguish  and 
King  ^i  fQ^h  the  true  Estates  and  Tenures  for  or  by  which 

Moody,        ^^  Lands  and  Hereditaments  in  respect  of  which  such 
omission  or  mis-statement  should  have  arisen  should  be 
respectively  hoklen,  and  to  make  distinct  and  several 
*  Allotments  in  respect  thereof  accordingly,  in  like  manner 
as  they  were  thereby  required  to  do  in  their  Award,  as 
if  no  such  omission  or  mis-statement  had  happened; 
and  that  every  such  separate  Instrument  should  .be  an- 
nexed to  their  Award,  and  be  enrolled  and  deposited 
therewith,  and  that  evidence  should  be  given  thereof  in. 
like  manner  as  by  the  Act  was  directed  concerning  their 
Award ;  and  that  all  reasonable  Expenses  incurred  in  or 
about  such  separate  Instrument  i^ould  be  paid  by  the 
Person  or  Persons  who  should  hav6  required  the  Conr- 
missioners  to  make  and  execute  the  same,  or  by  his,  her 
or  their  Heirs,  Executors  and  Administrators ;  and  that 
every  such  separate  Instrument  should,  from  and  imme- 
diately after  the  due  execution  thereof  by  the  Conmiis- 
sioners,  have  the  same  effect,  to  all  intents  and  purposes, 
as  if  the  contents  thereof  had  been  inserted  and  con- 
tained in  their  Award ;  and  that  a  Duplicate  of  such 
Instrument  should  be  delivered  to  the  Person  or  Persons 
upon  whose  request  any  such  omission  or  mis-statement 
sliould  have  been  supplied  or  corrected^  or  to  the  Person. 
or   Persons  to  whom  the  custody  of  the  Deeds  and 
Writings  concerning  the  Title  of  the  Lands,  Heredita- 
ments or  Allotments  menticmed  in  such  Instrument, 
should,  in  the  judgment  of  the  Commissioners,  belong. 

After  the  passing  of  this  Act  Frost  delivered  in  to  the . 
Commissioners  a  Claim  in  writing,  in  which  he  claimed 
to  be  entitled,  as  well  to  the  Hereditaments  devised  by 
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the  Will  of  his  Father,  as  to  the  Hereditaments  so  1826. 

purchased  by  him.    That  Claim  was  partly  as  follows :  ^ 

"  Gentlemen,— I  claim  to  be   Lord  of  the  Manor  of         ^^^^ 
Brtnkley,  and,  as  such,  entitled  to  the  Manorial  Rights        Moody.. 
thereof.    I  also  claim  a  freehold  Farm-house  and  Build- 
ings, and  twenty-one  Acres  of  inclosed  arable  and  pas- 
ture Land,  and  x  65  Acres  of  inclosed  Arable  and  Lammas 
Land,  lying  dispersedly  in  the  fields  of  Brinkley  afore- 
said, late  Purckas^a,  in.  my  own  Occupation.     I  also 
claim  Common  Rights  to  the  same  fbr  one  and  seven « 
Cows,  upon  the  said  Green  and  Common  of  Brinkley S' 
The  Commissioners,  by  tlieir  Award,  dated  the  24th  of 
January  1816,  made  one  Allotment  to  Wm.  Frost  (which 
they  described  by  its-boundaries  and  number  of  acres), 
as  a  Compensation  for  his  Interest,  as   Lord  of  the 
Manor,  in  the  Soil  and  Waste  Lands  of  the  Parish; 
another,  which  they  described  in  like  manner,  for  his 
Interest,  in  right  of  his  entailed  Estate,  in  the  Open 
and  Common  Fields,  Commons   and  Waste  Grounds ; 
and  a  third  (similarly  described)  in  right  of  his  Estate. 
in  Fee  ia  the  same. 

Wm.  Frosty  by  his  Will,  dated  the  1  oth  of  July  1810,, 
after  reciting  the  Will  of  his  Father,  exercised  the 
power,  given  by  that  Will,  of  charging  the  Estates 
therein  comprised  with  the  payment  of  certain  Legacies 
to  the  younger  branches  of  the  Family;  and,  after 
making  various  Bequests,  gave  all  the  Residue  of  his 
Manors,  Messuages,  Lands  and  Hereditaments,  to  Cat/ie- 
Tine  his  Wife,  her  Heirs  and  Assigns.  In  October  1 8i8» 
Wnu  Frost,  the  Son,  died,  leaving  his  Wife,  and  the. 
Plaintiff,  Rebecca  King,  his  Sister  and  Heir  at  Law,  wha. 
thereupon  became  the  Heir  at  Law  of  her  Father. 

Q  Q  4 
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1826.  On  the  decdaseof  Wm.  Rvst  his  Wife  took  Saase^ 

'      '^'        '     skm  of  the  MfU!ior  of  Brinkley,  and  of  the  whole  oi  the 
^^^^  Lands  so  allotted  under  the  faiclosui^  Act,  Haiming  to 

Moody.  ^  entitled  to  the  same  under  the  Witt  of  her  'ia(e  Hus- 
band. She  {tftetwards  married  the  Defendant  Mood^. 
After  the  decease  of  Wm.  Fro8i,  the  Plaintiffs,  King  an4 
his  Wife,  brought  an  Action  of  Ejectment,  in  the  Court 
of  King's  Bench,  against  Frosi^^  Widow,  to  recover 
Possession  of  the  Manor  of  Brinkley,  and  the  other 
Property  devised  by  the  Will  of  Wm.  Frost  the  Elder. 
On  the  Trial  of  this  Action  a  special  Verdict  was 
found,  which  was  argued  in  Easter  Term  1820 ;  and  the 
Ck)urt  ultimately  ordered  Judgment  to  be  entered  up  for 
the  Plaintiffs  in  the  Action,  which  was  accordingly  done. 
Under  this  Judgment  the  Plaintiflb,  King  and  his  Wife 
took  Possession  of  the  Manor  and  other  Estates  devised 
by  Wm.  Frost  the  Father. 

The  Bill  was  filed  in  1820.  It  insisted  that  the  Copy-* 
hold  Hereditaments  having  been,  in  manner  aforesaid, 
surrendered  to  Wm.  Frost  the  Younger,  were  absolutely 
merged  and  extinguished  in  the  Manor;  and  that, 
therefore,  he,  having  been,  at  the  time  of  the  passing 
of  the  Inclosure  Act  and  of  the  execution  of  the  Award, 
seised  in  Fee,  as  well  of  the  Hereditaments  which 
were  originally  of  Copyhold  Tenure,  and  which  were  so 
extinguished  in  the  Manor,  as  also  of  the  Freehold  Lands 
80  purchased  by  him,  the  Commissioners  did  not,  in 
their  Award,  set  out  or  declare  what  part  of  the  Lands 
so  allotted  to  him  were  allotted  in  lieu  or  in  respect 
of  the  Lands  which  were  originally  of  Copyhold  Tenure, 
and  what  part  of  the  said  Lands  were  so  allotted  in  lieu 
of  the  Freehold  Lands  so  purchased  by  him. 
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The  prayer  of  the  Bill«  therefore,  was,  that  it  might 
be  ascertained  what  part  of  the  Allotment  was  made 
by  the  Commissioners  in  respect  of  the  Copyhold  Lands 
so  purchased  and  surrendered  as  aforesaid ;  and  that 
the  same  might  be  distinguished  by  Metes  and  Bounds: 
and  that  a  Commission  might  issue  to  ascertain  the 
same  >  and  that  it  might  be  declared  that  the  Plaintiffs 
were  entitled  to  such  pact  of  the  Allotment  as  should 
be  so  ascertained  and  distinguished ;  and  that  the  De- 
fendants might  be  decreed  to  deliver  up  to  the  Plaintiffs 
the  Possession  of  the  same. 
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The  Defendants,  in  their  Answer,  after  setting  forth 
the  Clause  before  mentioned  in  the  Brinkhy  Inclosure 
Act,  stated  that,  under  that  Act  and  the  general  Inclo- 
sure Act,  the  Award  of  the  Commissioners,  unless  the 
same  was  corrected  within  the  time  and  in  the  manner 
prescribed  by  the  Brinkley  Inclosure  Act^  became  bind- 
ing and  conclusive  upon  all  Persons  to  all  intents  and 
purposes :  That,  at  the  time  of  the  passing  of  the 
Brinkley  Inclosure  Act,  Wm.  Frost  was  seised  only  of 
the  Manor  of  Brinkley  and  the  Lands  which  were  parcel 
thereof,  and  which  formed  his  entailed  Estate,  and  of 
the  Lands  which  had  been  purchased  by  him,  as  in  the 
Bill  mentioned,  which  had  not  merged  in  the  Manor, 
and  of  which  he  was  seised  in  Fee-simple;  and  it, 
therefore,  became  necessary  for  the  Commissioners  to 
make  distinct  Allotments  in  respect  of  the  entailed 
Estate  (that  is  to  say^,  the  Estate  recovered  by  King 
and  his  Wife,  and  the  Estate  of  which  Wm.  Frost  was 
seised  in  Fee,  and  which  passed  by  his  Will  to  the 
Defendant  Catherine  Moody:  and  that  the  Commis- 
sioners, accordingly,  by  their  Award,  which  was  duly 
made  and  execut^^and  enrolled  with  all  the  formalities 
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required  by  the  said  seveial  Acts,  set  out  and  allotted 
to  Frost  divers  Lands  in  respect  of  his  entailed  Estate, 
and  divers  other  Lands  in  respect  of  his  Estate  in  Fee : 
and  that  the  different  Allotments  were,  by  the  Award, 
declared  to  be  made  in  respect  of  the  different  Estates, 
and  the  particular  parcels  of  Laild  described  in  the  Bill, 
and  of  which  a  Partition  was  thereby  sought,  were  set 
out  and  allotted  in  respect  of  the  Estate  in  Fee,  as  con- 
tradistinguished from  the  entailed  Estates;  and  that 
the  Award  declared  that  the  same  were  set  out  in  liea 
of  Wm.  Frost's  Estate  in  Fee,  by  a  Declaration  as  fol- 
lows :  "  Which  said  three  several  Allotments  we  do 
adjudge  and  deem  to  be  a  just  Compensation  and  Satis> 
&ction  for  the  respective  Lands,  Grounds,  Rights  of 
Common,  and  other  the  Rights  and  Interests  of  the  said 
Wnu  Frost,  which  he  is  seised  of  in  Fee,  in  the  Open 
and  Common  Fields,  Commonable  Lands,  Commons, 
Heaths  and  Waste  Grounds,  by  the  said  Act  directed 
to  he  divided  and  allotted ;  and  also  in  lieu  of  and  for 
the  following  pieces  or  parcels  of  Land,  or  old  Inclo- 
sures,  hereinbefore  allotted  and  awarded  to  the  Rector 
of  Brinkley  from  the  Fee-simple  Estate  of  the  said 
Wm.  Frost  (that  is  to  say),  all  that  old  Inclosure,  called 
Shrub  Pasture,  N®  8,  containing  4  Acres  and  22  Perches, 
and  also  all  that  old  Jnclosure,  called  Bob*s  Pasture, 
N**  9,  containing  3  Acres  and  18  Perches;  and  also  of 
and  for  the  following  piece  or  parcel  of  Land,  or  old 
Inclosure,  called  Bye^s  Pasture,  N**  8,  containing  5  Acres, 
1  Rood,  34  Perches,  hereinbefore  assigned,  allotted  and 
awarded  to  the  entailed  Estate  of  the  said  Wm.  Frost 
from  the  Estate  of  which  he  is  seised  in  Fee."  The 
Answer  further  stated  that  all  the  several  parcels  of 
Land  particularly  described  in  the  Extract  from  the 
Award,  were  paitel  of  the  Freehold  Lands  purchased 
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by  Wm.  Frost,  and  not  of  the  Copyhold  purchased  by 

him:   That,  thereby,  the  Commissioners  set   out  the 

Allotments,  particularly  described  in  the  Bill,  iu  respect 

of  the  Lands  which  passed  to  the  Defendant  Caiherint        Moody* 

Moody  under  the  Will  of  Wm.  Frost  the  Son,  those 

being  the  only  Lands  of  which  he  was  seised  iu  Fee,  as 

contradistinguished  from  his  entailed  Estate :  That  no 

objection  was  ever  made  to  the  Award  by  the  Plaintiffs, 

or  any  Persons  interested  \mder  the  Will  of  Wm.  Frost 

the  Elder ;  and  that  the  same  was  never  altered  by  the 

Commissioners  in  the  manner,  in  which,  if  any  mistakes 

were  made  by  them,  they  were  enabled  to  correct  the 

same ;  and  that  the  same  was  binding  and  conclusive 

upon  the  Plaintiffs  and  all  other  Parties. 

Mr.  Sugden,  and  Mr.  Rolfe,  appeared  for  the  Plain- 
tiffs :       ' 

Mr.  Home,  Mr.  Pemberton,  and  Mr.^  Biggs  Andrews^ 
for  the  Defendants. 

It  is  unnecessary  to  insert  the  Arguments  at 
length,  as  the  substance  of  them  is  stated  in.  the 
Judgment. 

The  Cases  cited  were  St.  Paul  v.  Lord  Dudla/  mid 
Ward  (a),  for  the  Plaintiffs,  and  Morgan  v.  Mather  (fi), 
and  Knox  v.  Simmonds  (c),  for  the  Defendants. 

The  Evidence  alluded  to  in  the  Judgment  was  that 
of  one  of  the  Commissioners,  and  their  Clferk.  It  related 
to  the  Claim  made  by  Frost  before  the  Commissioners^ 
and  the  representations,  made  by  him  on  that  occasion^ 

(«)  15  Ves,  167.  (A)  a  Vcs.  jun.  15. 

(c)  3  Bto.  C.  C  358 ;  S^C.    1  Ves.  jun.  369. 


588 


1826. 

KiKe 

V. 


CASES  IN  CHANCERY. 

tUat  he  had  aii  Estate  Tail  In  the  devised  Lands»  and 
9n  Estate  in  Fee  in  the  others.  The  ground  of  the 
objection  t6  this  Evidence  was  tha^t  it  tended  to  y»Hi- 
tradict  the  Atiraid. 


The  Vicb-Chancellor  r^ — 

In  this  Case,  Wtttiam  fVorf,  Lord  6f  the  Manor  oF 
'Brifiktey,  as  Tenant  in  Fee,  vnth  a  Gift;  over  by  way  of 
iBxecutory  Devise,  purchased  a  certain  Estate,  partly 
l^eehold,  and  partly  Copyht>ld,  held  of  the  Manor  of 
Brinkk^,  the  Freehold  part  of  which  was  duly  cdfareyed, 
and  the  Copyhdd  part  dilly  surrendered  to  hfin  and  his 
Heirs ;  and  it  is  not  denied  that,  by  the  idfi!tet  of  this 
Surrender,  the  Cbpyhold,  at  Lkw,  b^cante  annexed  to 
and  parcel  of  the  Manor,  so  as  to  be  subject  to  the  Exe- 
cutory Devise  of  the  Manor.     It  is  proved  in   the 
Cause,  by  Evidence,  which  was  objected  to,  but  which  I 
coi^d^ked  Myself  bdiiiid  td  ftddiit,  thai  m  Abt  6f  Par- 
liament afterwards  passed  for  incloshig  Latids  in  the 
Parish  of  Brinkley ;  and  that  William  Frost,  mistakenly 
cohsiderihg  that,  by  the  effect  of  his  Purchase  and  the 
surrender  to  him,  the  Copybold,  as  wed  as  the  Freehold 
which  he  had  purchased  with  it,  had  become  his  fee- 
simple  Estate,  carried  in  to  the  Commissioners  under 
the  Inclosure  Act  two  Claims,  one  for  his  entailed  Estate, 
meaning  thereby  the   Estate  limited  over  by  way  of 
Executory  Devise,  excluding  therefrom  the  Copyhold 
which  had  become  parcel  of  the  Manor,  and  the  other, 
for  his  Estate  in  Fee,  including  in  the  description  of  the 
letter  Estate  the  Copyhold  part  of  the  purchased  Estate; 
and  the  Commissioners,  adopting  his  mistaken  view  oi 
the  Case,  made  two  distinct  Allotments  for  what  he 
called  his  entailed  Estate,  and  for  what  he  called  his 
Estate  in  Fee,  including   in  the  latter  an  Allotment 
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in  respect  of  the  Copyhold  part  of  the  Estate  pur* 

chased. 

King 

WUMam  Frost  is  since  dead;  and  the  Executory  Moody. 
Devise  over  of  the  Manor  of  Brinkley  having  taken 
effect  in  favour  of  the  Plaintiffs,  the  present  Bill  is  filed 
for  the  purpose  of  having  it  determined  iivhat  part  of  the 
Allotment  so  professed  to  be  taken  for  the  Estate  in  Fee 
of  William  Frost,  is  to  be  considered  as  having  been 
Hiade  in  respect  of  what  had  been  Copyhold,  the  Plain- 
tiffs insisting  that  such  Copyhold  having  become  parcel 
of  the  Manor,  they,  and  not  the  Defendants,  who  are 
the  general  residuary  Devisees  of  William  Frost,  are 
entitled  to  this  portion  of  the  Allotment,  and  the  Case 
of  St.  Paul  V.  Lord  Dudley,  is  relied  upcHi  by  them  as 
in  point. 

For  the  Defendants  it  has  been  first  argued  that  the 
question,  whether,  by  the  Surrender,  the  Copyhold  did 
or  not  become  parcel  of  the  Manor,  is  a  mere  legal* 
question,  and  that  the  Plaintiffs  ought  to  be  left  to  Law. 
The  obvious  answer  is,  that  one  Allotment  being  made 
in  respect  of  the  whole  purchased  Estate,  the  Plaintiffs 
cannot  recover,  at  Law,  any  particular  portion  of  the 
Allotment,  as  belonging  to  the  part  which  had  been 
Copyhold,  and  the  Plaintiffs  are,  necessarily,  driven  into 
Equity  in  order  to  have  a  certain  parcel  of  the  Allot- 
ment set  out  by  a  Court  of  Equity,  as  being  equivalent 
-to  the  proportionable  value  between  the  Freehold  and 
Copyhold. 

It  is  next  argued  that  WilUam  Frost,  by  including  in 
his  Claim  what  had  been  Copyhold,  as  a  part  of  his  own 
Estate  in  Fee,  plainly  manifested  that  it  was  not  his' 
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1S26.  intenion  that  it  should  become  parcel  of  the  Manor,  bui 

should  remain  at  his  disposal;  and,  as  he  had  the 
power,  during  his  Ufe,  to  separate  it  again  from  the 

Moody.  Manor,  it  is  to  be  inferred  that  he  would  have  done  so  if 
he  had  not  mistaken  the  Law;  and  that  a  Court  of 
Equity,  therefore,  will  not  assist  the  Plaintiffs  against 
the  actual  intention  of  the  real  Owner  of  the  Property. 

Where,  by  Law,  a  certain  Act  is  necessary  in  order 
to  give  effect  to  intention.  Courts  of  Justice  are  disin- 
clined to  infer  a  perfect  intention  where  the  Act  required 
is  not  done,  as  in  the  case  of  a  Will  of  Lands  not  duly 
attested ;  and,  in  the  Case  referred  to.  Lord  Dudley,  as 
to  the  Copyhold  within  the  Manor  of  Kingsunnford, 
had  manifested  the  same  ignorance  of  the  Law.  and 
the  same  intention  that  the  Copyhold  purchased  and 
surrendered  to  him  should  not  be  annexed  to  and  de- 
scend with  the  Manor,  by  comprising  it  in  the  Mort- 
gage to  Smith,  for  the  sum  of  8,000/.  borrowed  by  him; 
and,  though  the  Lord  Chancellor  held  that  the  Mort- 
gagee might  have  compelled  the  Remainder-man  to 
re-grant  the  Copyhold,  according  to  the  Covenant  to 
Surrender  in  the  Mortgage  Deed,  yet  no  such  re-grant 
having  been  made,  he  was  of  opinion  that  Lord  Ditdley's 
general  Devisees  had  no  Equity  against  the  Remainder 
man.  If,  in  such  cases,  the  Devisee  has  no  Equity,  it 
can  make  no  difference  whether  the  Remainder-man  be 
Defendant,  as  in  the  Case  of  St.  Paul  v.  Lord  Dudley; 
or  Plaintiff*,  as  in  this  Case. 

Declare  that  the  Plaintiffs  are  entitled  to  so  much  of 
the  Allotment,  professed  to  be  made  in  respect  of  the 
Estate  in  Fee  of  William  Frost,  as  was  actually  made  in 
respect  of  the  Copyhold  Land  surrendered  to  him  and  hia 
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Heirs  by  John  Purchas,  the  Elder,  and  John  Purchas, 
the  Younger,  and  William  J.  Purchas,  on  the  2 1st  of  No- 
vember 1 809 ;  and  refer  it  to  the  Master  to  apportion 
the  said  Allotment  accordingly ;  and  let  the  Defendant  Moody. 
deliver  up  to  the  Plaintiffs  the  Possession  of  that  part  of 
the  Allotment  which  the  Master  shall  so  apportion  to  the 
Plaintiffs  in  respect  of  the  said  Copyhold  Lands ;  and 
let  the  Master  take  an  Account  of  the  Rents  and  Profits 
of  the  said  Allotment  which  have  arisen,  or  become  due, 
since  the  death  of  the  said  William  Frost ;  and  let  him 
apportion  the  said  Rents  and  Profits,  and  ascertain  and 
state  how  much  of  such  Rents  and  Profits. is  to  be  attri- 
buted to  that  part  of  the  said  Allotment  which  he  shall 
find  to  belong  to  the  Plaintiffs,  according  to  the  Decla- 
ration aforesaid ;  and  let  the  Defendants  pay  the  amount 
of  such  Rents  and  Profits  to  the  Plaintiffs,  Robert  King 
and  Rebecca  his  wife ;  and  let  any  Party  interested  be  at 
liberty  to  apply  as  they  shall  be  advised. 
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i8ii6. 
8th  June. 

' '  PARKER  V.  FEARNLEY. 

JFilL 
Construction*     « ^ 

^  :    ,.    Mrs:  iit/eEPEil»Nt£r  bequeathed  her  House- 
Testatrix  di-  ^ 
rected  her  Le-    bold  Fumiture,  Plate;  Cbina^  linen  and  Wearing  Ap- 

gacies  to  be  parel,  and  a  sum  of  6oo/;  to  her  Daughter,  Aim  Parker. 
&cecutor^o  ^^^  ^^  bequeathed  to  another  of  her  Dau^tisrs  the 
whom  she  after-  sum  of  loo/.  and  gave  sevenQ  small  Legacies  to  other 

wards  gave  all    pertrons.   She  then  directed  that  the  Legacies  which  she 

her  real  Estates,  .  ,  ,  ® 

and  the  residue  ^^  given  should  be  paid  within  two  Years  after  her 

of  her  personal  decease,  by  her  Ejcecutor  thereinafter  named,  to  such  of 
payment  of  her  ^^  Legatees  as  should-  then  have  attained  the  age  of 
debts  and  fune-  twenty-one  years,  and  to  the  othcnrs  as  and  when  they 

Held^tKatX'  ^^^^^  ^^^^  ***  *g^-  ^^^  ^^^  devilled  a  real  Estate, 
Legacies  were  which  she  particularly  mentioned,  and  all  other  her  real 
"h  ^  ^^  nP^  ^^  Estates,  unto  her  Son  Charles,  in  Fee ;  and,  as  to  all  the 

rest  and  residue  of  her  said  personal  Estate  which  should 
remain  after  payment  of  her  just  Debts  and  Funeral 
Expenses,  she  gave  the  same  to  her  said  Son,  for  his  own 
use  and  benefit,  and  appointed  him  sole  Executor  of  hear 
Will. 

The  Bill  stated  that  the  Testator^s  personal  Estate,  at 
the  time  she  made  her  Will,  was  very  small ;  and  insisted 
that  the  Legacies  were  well  charged  on  the  real  Estate. 

The  Defendant,  C.  Feamley,  put  in  a  general  Demurrer 
to  the  Bill. 

Mr.  Sugden,  and  Mr.  Swanston,  in  support  of  the  Bill. 
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The  first  observation  that  arises  on  this  Will,  is  that 
the  Legacies  are  not  directed  to  be  paid  until  two  Years 
after  the  Testatrix's  Deaths  which  is  not  the  usual  period 
for  the  distribution  of  personal  Estate ;  so  that  the  Tes- 
tatrix must  have  had  something  in  view  beyond  personal 
£state.  Next,  the  Legacies  are  to  be  paid  by  the  Execu- 
tor, to  whom  all  the  real  Estate  and  the  residue  of  the 
personal  Estate  are  afterwards  given.  But  the  personal 
Estate  is  given  to  him  after  payment  of  Debts  and  fune- 
ral Expenses;  but  not  of  the  Legacies.  At  all  events,  if 
the  Legacies  are  not  charged  on  the  real  Estate,  the 
Devisee  must  be  put  to  his  Election,  and  not  be  per- 
mitted to  retain  that  Estate,  unless  he  pays  the  Legacies* 
Powell  V.  Robins  (a).  Williams  v.  Chitty  (6).  Keeling 
V.  Brown  (c). 

Mr.  Heald,  and  Mr.  Sidebotlom,  in  support  of  the 
Demurrer,  were  stopped  by  the  Court. 

The  Vice-Chancellor  : 

The  Court  cannot  take  into  consideration  the  amount 
of  the  personal  Estate,  nor  indulge  conjectures  as  ta 
the  intention  of  this  Testatrix,  but  must  be  governed  by 
her  expressions ;  and  there  is  no  expression  in  this  Will 
which  would  justify  me  in  stating  that  it  was  the  inten- 
tion of  this  Testatrix  that  her  pecuniary  Legacies  should 
he  Charges  on  her  real  Estate  devised  to  her  £xecutor. 
I  cannot  infer  that  the  Legacies  were  to  be  so  charged, 
because  she  has  directed  that  her  Legacies  should  be 
paid  by  her  Executor ;  for,  by  Law,  pecuniary  Legacies 
are  to  be  paid  by  him :  nor  because  she  has  made  her 
Bxecutor  the  residuary  Legatee  of  her  personal  Estate^ 
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after  payment  of  her  just  Debts. and  funeral  Ezpences, 
without  mentiouing  Legacies ;  for  pecuniary  Legacies 
are  imposed^  by  the  Law,  upon  the  residue  of  the  per- 
sonal Estate,  after  the  payment  of  just  Debts  and 
funeral  Expences :  and  the  pmission  of  such  direction 
in  the  Will  is  immaterial,  unless  there  be  words  in  the 
Will  directly  affecting  the  real  Estate. 


30th  May,  and 
8th  July. 

Mortmain. 
Charity, 

A  Devise  to  the 
British  Mweutn 
is  within  the 
Stat,  of  Mart- 
maim  and  so  is 
every  Devise  for 
a  public  pur- 
pose, whether 
local  or  genera]. 


THE  TRUSTEES   OF   THE    BRITISH 
MUStEUM  V.  WHITE. 

William  white,  deceased,  devised  a  Freehold 
Estate  to  Trustees,  in  Trust  to  sell  it,  and  pay  the 
Proceeds,  together  with  his  residuary  Personal  Estat^ 
to  the  Trustees  of  the  British  Museum,  to  be  by  them 
employed  for  the  benefit  of  that  Institution.  The 
question  was,  whether  this  Devise  was  void  under  the 
pth  Geo.  2d.c.  36? 

The  Solicitor-General,  Mr.  Bligh,  and  Mr.  Coote,  for 
the  Trustees  of  the  Museum : — 

The  British  Museum  is  not  a  charitable  Institution. 
It  was  founded  by  the  mimificence  of  the  State  for  the 
benefit  of  the  Public.  Every  Gift  for  the  use  of  the 
Public  is  not,  necessarily,  a  Charity.  There  must  be 
something  in  the  nature  of  ReUef  to  constitute  a 
Charity,  Gifts  to  support  a  public  Bridge,  and  for  the 
repair  of  Sea-banks,  have,  on  that  principle,  been  held 
to  Ipe  charitable  Gifts. .  So  Schools  for  learning  h^ive 
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been  held  to  be  charitable  Institutions  :  not  so  Schools 
of  Art  (a).  Now  this  is  a  School  of  Art.  Besides,  the 
Museum  is  national  Property :  and«  for  that  reason,  it 
was  held,  in  Thellusson  v.  Woodford  (h),  that  the  Devise 
to  the  King,  for  the  use  of  the  Sinking  Fund,  was  good. 
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But  if  the  British  Museum  should  be  held  to  be  a 
charitable  Institution,  still  this  Devise  is  good,  under 
the  26th  Geo.  2d.  c.  22,  by  which  the  Museum  was 
established :  for  it  is  thereby  enacted  (c) :  "  That,  for 
the  better  execution  of  the  purposes  of  this  Act,  the 
said  Trustees,  hereby  appointed,  shall  l)e  a  Body  Politic 
and  Corporate  in  deed  and  name,  and  have  succession 
for  ever,  by  the  name  of  *  The  Trustees  of  the  British 
Museum ;'  and,  by  that  name,  shall  sue  and  be  sued, 
implead  and  be  impleaded,  in  all  Courts  and  Places 
within  this  Realm,  and  shall  have  power  to  have  and 
use  a  common  Seal,  to  be  appointed  by  themselves,  and 
to  make  Bye-laws  and  Ordinances,  for  the  purposes  of 
this  Act;  and  to  assemble  together,  i;i4ien,  where,  and 
as  oflt^i,  and  upon  such  notice,  as  to  them  shall  seem 
meet,  for  the  execution  of  the  Trust  hereby  in  them 
reposed ;  and  shall  also  have  full  power,  capacity  and 
ability  to  purchase,  take,  hold  and  enjoy,  for  the  pur- 
poses of  this  Act,  as  well  Goods  and  Chattels,  as  Lands, 
Tenements  and  Hereditaments,  so  as  the  yearly  value 
of  such  Lands  shall  not  exceed  500/.  above  all  Charges 
and  Reprizes,  the  Statute  of  Mortmain,  or  any  other 
Statute  and  Law  to  the  contrary  thereof,  in  any  wise 
notwithstanding."  XI 


(a)  Duke,  128. 
(b)  4  Ves,  237.  (c)  Sec  Sect.  14. 
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Mr.  Home,  and  Mr.  Parker,  for  the  Defendant,  the 
Testator's  Heir,  contended  that  the  British  Museum  was 
no  more  national  Property  than  a  Hospital,  or  College 
of  Royal  Foundation ;  and  that  the  Devise  in  questioD 
was  void,  as  being  within  the  Statute  of  Mortmain. 

The  Vice-Chancellor  : — 

It  has  long  been  settled,  by  authority,  that  a  Gift  of  the 
price  of  Land  is,  in  effect,  a  Gift  of  Land  within  the 
9th  Geo.  2d. ;  because  it  is  possible  that  the  Land 
itself  may  be  acquired  by  means  of  such  a  Gift.  In  Mr. 
Thellussoh's  Will  there  was  a  residuary  Gift,  in  certain 
events,  towards  payment  of  the  National  Debt:  but 
those  events  have  not  yet  happened,  nor  probably  ever 
will  happen ;  and  no  decision  has  yet  taken  place  with 
respect  to  the  validity  of  that  Gift.  But,  in  this  Will, 
there  is  no  such  Gift  to  the  Nation ;  but  a  Gift  to  an 
Institution,  established  by  the  Legislature,  for  the  col- 
lection and  preservation  of  objects  of  Science  and  of 
Art,  partly  supplied  at  the  public  Expence,  and  partly 
from  individual  liberality,  and  intended  for  the  public 
improvement.  I  consider  that  every  Gift  for  a  public 
purpose,  whether  local  or  general,  is  within  the  gth 
Geo.  2d.,  although  not  a  charitable  Use  within  the 
common  and  narrow  sense  of  those  words :  and,  con- 
sequently, I  must  declare  this  Devise  void  as  to  the 
Real  Estate,  (e) 

(0  See  Att,  Gen.  v.  Hedis^  ante  67. 
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BLOMMART  v.  PLAYER.  [82G. 

10th  July. 

'^ V ' 

Thomas  Gregory  player,  being  seised  of     Election. 

certain  Freehold  and  Copyhold  Estates,  by  his  Will      Where  it  wa« 
gave  all  his  Real  and  Personal  Estate  of  every  descrip-  not  apparent  on 
tion  whatsoever,  and  whether  in  possession,  reversion,  yjr^i|  ff  ? 
remainder  or  expectancy,  with  all  the  Appurtenances  nend  Devise  in 

thereto  belonging,  unto  his  Wife  Isabella  Player,  her  Trust  to  sell 
TT-      T7         X         Aj--.^  JA-  was  intended  to 

Heirs,  hxecutors.  Administrators  and  Assigns.  include  a  par- 

ticular Estate, 
The  Testator  left  a  Son,  who  was  his  Heir  at  Law  jj^^j^^^had 
and  customary  Heir,  and  two  Daughters,  surviving  him.  been  wrongfully 
The  Widow,  at  the  death  of  the  Testator,  entered  into  >"  possession  up 
the  possession  of  all  her  late  Husband's  Real  Estates,  y^^^  Death  the 
including  the  Copyholds ;   and,  being  so  in  possession,  riffhtful  Owner 

she,  by  her  WiU,  devised  to  the  Plaintiffs  all  the  Free-  "^^""l^,^'!? ^ 
■^  '  was  not  put  to 

hold  and  Leasehold  Lands,  late  of  or  belonging  to  her  his  Election  in 
late  Husband,  and  all  and  singular  the  Personal  Estate,  fespect  of  an 
late  of  or  belonging  to  her  late  Husband,  and  all  other  qmi^thed  to  him 
her  Real  and  Personal  Estate  whatsoever,  except  any  in  the  Money 
Copyhold  Messuages,  Lands,  Tenements  and  Heredita-  ^  thJsale^of 
ments  of,  or  to  which  she  was,  or  should  or  might  be  Uie  Estate, 
seised  or  entitled,  upon  Trust  to  sell  and  convert  the 
same  into  Money:  and  she  then  empowered  and  re- 
quired her  Trustees   to  sell   and  dispose  of   all   such 
Copyhold  Messuages,  Lands  &nd  Tenements  as  then 
were,  or  thereafter  should  or  might  be  vested  in  her, 
and  every  part  thereof,  with  their  Appurtenances ;  and 
directed  that  the  Monies    arising  from  all  the   said 
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Property  so  to  be  sold  and  converted  by  her  Trustees, 
should  be  divided  into  three  parts,  and  she  gave  one 
third  part  thereof  to  her  Son^  and  the  other  two  parts  to 
her  Daughters. 


The  Son,  after  her  deaths  claimed  the  Copyhold 
Lands^  which  had  belonged  to  his  Father,  and  been 
enjoyed  by  his  Mother,  upon  the  ground  that  they  did 
not  pass  to  his  Mother  by  his  Father's  Will^  and,  ulti- 
mately, recovered  possession  of  them  in  an  Action  of 
Ejectment  in  the  Court  of  Common  Pleas. 

The  Bill  was  filed  by  the  Testator^  two  Daughters, 
praying  that  the  Trusts  of  the  Mother's  Will  might  be 
carried  into  effect|  and  that  it  might  be  declared  that 
the  Copyholds  passed,  by  the  Father's  Will,  to  the 
Mother,  or  that  the  Son  was  bound  to  elect  between 
the  Copyholds,  and  the  third  part  of  the  produce  of 
the  Property  directed  to  be  sold,  which  was  given  to 
him  by  the  Mother's  Will. 

The  Solicitor-General,  Mr.  Heald,  Mr.  Shadtcell,  Mr. 
Roupell,  and  Mr.  Bickersteth,  for  the  Plaintiffs. 

Mr.  Home,  Mr.  Sugden,  and  Mr.  Rayley,  for  the 
Defendant,  the  Son. 


The  Vice-Chancellor  : 

It  having  been  decided,  by  the  Court  of  Common 
Pleas,  that  the  Copyholds  did  not  pass  to  the  Mpther 
by  the  Father's  Will,  this  Court  will  not  review,  that 
Judgment.    If  the  Judgment  foe    complained  ot,  the 
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proper  course  is  to  review  it,  by  Writ  of  Error,  in  the 
Exchequer  ChamW. 

There  is  no  Election,  unless  it  be  manifest,  upon  the 
face  of  the  Will,  that  the  Mother  intended  to  pass,  by 
her  Will,  the  Copyholds  which  had  belonged  to  the 
Father.  Her  direction  to  the  Trustees  is,  that  they  are 
to  sell  and  dispose  of  all  such  Copyhold  Messuages, 
Lands  and  Tenements  as  then  were,  or  thereafter  should 
or  might  be  vested  in  her.  According  to  the  Decision  of 
the  Court  of  Common  Pleas,  the  Copyholds  which  had 
belonged  to  the  Father  were  not  then,  or  at  any  time 
thereafter,  vested  in  her :  and  there  is  not,  therefore,  any 
intention,  apparent  upon  the  face  of  the  Will,  that  the 
Copyholds,  which  had  belonged  to  the  Father,  should 
pass  thereby*  It  must,  therefore,  be  declared  that  the 
customary  Heir  is  not  put  to  his  Election. 
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6th  December. 


31  St  May  1826. 


JAMES  V.  BIOU. 


Trust. 

EquUyo/Re-  OWEN  t^  FLACK, 

aetnjx%on» 
Evidence. 

A  Trustee  in     A  HIS  was  an  original  tmd  revived.  Suit  for  the. re- 
receipt  of  the      demption  of  mortgaged  Est^tes^  and  for  a  Re-convey- 

fiu^of  amort-^'  *"^^®  ^^^^  ^^  Trusts  of  certain  Deeds  executed  in  the 

l^ed  Estate,      year  1781. 

under  an  old 

Conveyance  of 

the  Equity  of         The  original  Bill  was  filed  in  November  1817  (a). 

Redemption,  and  the  Case  made  by  it,  and  by  a  Bill  of  Revivor  and 
8^1  and  pay  off  Supplement,  was,  in  substance,  that,  in  1781,  Sewell 
certain  Debts      Mansell  was  seised  in  Fee  of  the  Estates  in  question, 

which  had  been  g^i,;^^^  ^s  to  part,  to  a  Mortgaffe  in  Fee  for  securing 
long  smce  satis-        ''  ^     '  °  °  ° 

fied,  is  not  en-    300/.  and  Interest,  and,  as  to  other  part,  subject  to  a 

titled  to  redeem  Mortgage  in  Fee  for  securing  400/.  and  Interest;  that, 

gage.  .^  j^y   1781,   these   two  Mortgages  were  vested  in 

Evidence.  Susannah  Biou,  the  Defendant  to  the  original  Bill,  and 

Pavment  of  Frances  Biou,  deceased ;  that,  for  many  years  previous 

Money,  though  to  1781,  Sewell  Mansell  had  regularly  paid  the  Interest 

Evidence  ^^  these  Mortgages  to   Susannah  and  Frances  Biou; 

against  the  ,       .        «  ^  ,  .        1 

Payer  of  the        that,  m  1781,  an  Agreement  was  entered  into  between 

title  of  the  these  Parties,  for  increasing  the  rate  of  Interest  on  the 

it  is  not  Evi-      Mortgages  from  four  per  cent,  to  five  per  cent    per 

dence  against      annum : 

the  Receiver 

that  the  Payer  was  the  Party  bound  to  pay  it. — Ihe  suppression  of  some 

of  a  series  of  Documents  relating  to  the  Title,  which  are  admitted  to  be  in 

the  possession  of  a  Party,  is   Evidence  that  the   Documents  withheld 

afford  inferences  unfavourable  to  the  Title  of  that  Party. 

(a)  See  James  v.  Biou^  3  Swan.  234. 


James 


CASES  IN  CHANCERY.  601 

That,  by  Indentures  of  Lease  and  Release,  dated  the  182G. 

30th  and  3 1  st  of  July  1781,  made  between  Sewell  Mansell 
of  the  one  part,  and  Abel  Jenkins  of  the  other  part, 
Mansell  conveyed  the  moitgaged  Estates  to  Jenkins  in  Biou. 

Fee,  upon  Trust  to  sell  them,  and  apply  the  Money  to         Owen 
be  produced  by  the  Sale  in  the  manner  directed  by  v. 

another  Indenture  of  even  date,  which  was  made  be-  Flack, 
tween  the  same  Parties,  and  by  which,  after  reciting  the 
Conveyance  to  Jenkins,  and  the  two  Mortgages  for  300  L 
and  400/.,  and  several  other  incumbrances  and  Annui- 
ties to  which  the  Estates  were  subject,  it  was  declared 
that  Jenkins  should  stand  possessed  of  the  Money  to. 
be  produced  by  the  sale  of  the  Estates,  and  of  the 
Rents  and  Profits  of  them  until  they  were  sold,  upon 
Trust,  out  of  the  Rents  and  Profits,  to  keep  down  the 
interest  of  the  Mortgages  and  other  Incumbrances,  and 
then  to  satisfy  and  pay  off  the  principal  Monies  ^ne  in 
respect  of  the  Mortgagejs  and  other  Incumbrances,  and 
to  apply  the  Surplus  in  payment  of  the  Debts  of  Sewell 
Mansell  mentioned  on  the  back  of  this  Indenture,  and 
to  pay  what  might  remain  of  the  Money  produced  by  the : 
Rents  and  Profits,  and  by  the  Sale,  after  these  various 
payments,  to  Sewell  Mansell,  his  Executors,  Adminis- 
trators and  Assigns ;  that  there  were  no  Debts  men- 
tioned on  the  back  of  the  Indenture,  but  that  Abel 
Jenkins  paid  off  the  various  Debts  which  were  in  the 
contemplation  of  the  Parties  at  the  time  of  the  execu- 
tion of  these  Deeds,  and  also  the  various  Incumbrances 
•affecting  the  Estate,  except  the  Mortgages  for  300^ 
and  400  /.  and  one  Annuity,  and  during  his  life-time  paid 
all  the  Interest  due  on  the  IVIortgag^  as  well  as  the 
Annuity;  that  Abel  Jenkins  died  in  1802,  having  de- 
vised to  James  and  Ou}en  (the  Plaintiffs  in  the  original 
Suit)  all  his  Freehold,  Copyhold  and  Leasehold  Estates, 
upon  Trust  to  sell,  and  directed  that  the  Money  to  be 
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produced  by  the  Sale  should  be  considered  part  of  his 
Personal  Estate,  and  he  gave  the  residue  of  his  Personal 
Estate  to  the  Plaintiffs  Abel  Jenkins  and  his  Sister, 
Mary  the  Wife  of  Charks  Abbott,  and  appointed  the 
Plaintiffs  James  and  Owen  Executors  of  his  Will ;  that 
Abel  Jenkins,  the  Testator,  left  the  Plaintiff  Abel 
Jenkins,  one  of  his  residuary  Legatees,  his  Heir  at 
Law ;  that  the  mortgaged  Estates,  upon  the  death  of 
the  Testator  Abel  Jenkins,  either  passed,  by  his  Will, 
to  the  Plaintiffs  Owen  and  Jenkins,  as  his  Devisees,  or 
descended  to  the  Thinfiff  Jenkins,  as  his  Heir  at  Law, 
subject  to  the  Incumbrances  still  affecting  them,  and  to 
the  Trusts  of  the  Deeds  of  July  1781,  so  far  as  the  same 
were  unperformed;  that  Stisannah  Biou,  having  survived 
her  Sister,  became  entitled  to  all  the  Interest  in  the 
Mortgages  of  400  L  and  300  /. ;  and,  by  her  Will,  be- 
queathed these  Sums,  and  the  Securities  for  the  s^e,  to 
the  Defendant  jP/ocA,  together  with  all  the  Title  Deeds 
of  the  mortgaged  Estates;  and  directed  that,  as  these 
Mortgages  had  been  sixty-three  years  in  her  Family, 
the  Tide  Deeds  should  not  be  delivered  up  to  any  one 
but  the  next  legal  Heir ;  that  Sewell  Mansell,  at  the 
time  of  executing  the  Deeds  of  July  1781,  was  seised 
in  Fee  of  the  Equity  of  Redemption,  and  that  the 
Plaintiffs  were  entitled  to  redeem,  and  that  he  had 
been  in  possession  and  receipt  of  the  Rents  and  Profits 
up  to  the  time  of  executing  those  Deeds ;  and  that,  ever 
since,  Jenkins,  the  original  Trustee^  and  the  Plaintiffs 
had  been  in  receipt  of  the  Rents  and  Profits  ^  and  that 
Susannah  Biou  and  her  Sister  had  frequentiy  admitted 
the  tide  of  Mansell,  Abel  Jenkins,  and  of  the  Plaintiffs  to 
redeem,  as  well  by  entering  into  the  Agreement  to 
increase  the  rate  of  Interest,  as  by  receiving  payment 
of  the  Interest/  and  granting  Receipts  for  tttusr  received 
from  the  Parties  entitled  to  the  Equity  of  Redemption. 
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Hie  Bill  prayed  for  a  Redemption  of  the  mortgaged  ^^^ 
Estates,  and  a  Re-conveyance  of  them  upon  the  sub- 
sisting Trusts  of  the  Indentures  of  July  1781,  or  such  ^^ 

other  Conveyance  as  the  Court  should  direct.  Biou. 

The  Receipts  referred  to  in  the  Bill  were  set  forth  in  Owbw 

a  Schedule,  and  bore  date  during  the  period  between     •    Flack. 
1776  and  1781 ;  in  1802  and  1803 ;  and  from  1811  to 
i8i6. 

The  Answer  of  Susannah  Biou  to  the  original  Bill; 
stated  that  Abel  Jenkins,  the  original  Trustee,  had  been 
in  receipt  of  the  Rents  and  Profits  of  the  Estate,  and 
had  paid  Interest  on  the  Mortgages,  as  the  i^ent  or 
Steward  of  the  Mortgagor ;  and  that  he  never,  in  his 
life-time,  claimed  to  be  entitled  to  the  Equity  of  Re- 
demption;  that  the    title  of    Sewell  Mansell  to   the 
Equity  of  Redemption  was  never  made  out ;  that  she 
admitted  he  was,  in  1781,  seised  of  the  Equity  of  Re- 
demption, but  whether  he  was  seised  in  Fee,  or  how 
otherwise,  she  could  not  set  forth ;  that  the  Receipts- 
set  forth  in  the  Bill  had  been  brought  to  her  ready 
prepared,  and  were  signed  by  her  as  a  matter  of  course, 
and,  therefore,  ought  not  to  conclude  her  from  requir- 
ing the  Plaintiffs  to  show  their  Title ;  that  the  Plaintiffs 
had  offered  to  show  her  those  Receipts,  but  that  the  ]Re- 
ceiptSy  signed  between  1781  and  1802,  and  between  1803 
and  1811,  had  not  been  produced  to  her,  and  were  with- 
held from  her  inspection ;  that  she  admitted  the  Inden- 
tures of  July  1 781 ,  but  denied  any  Agreement  with  Man- 
sell  for  increasing  the  Interest,  further  than  that,  two 
years  previous  to  its  being  increased  to  five  per  cent., 
she  had  applied  to  Abel  Jenkins  to  have  it  increased, 
who  promised  to  procure  an  advance  of  Interest,  and 
that  it  was  afterwards  advanced  to  five  per  cent  accord- 
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ingly ;  and  she  denied  that  the  Plaintiffs  had  any  title, 
even  if  it  were  true  that  Sewell  Mansell  had  good  title  to 
convey  in  Fee  according  to  the  Deeds  of  1 781 . 

No  Witnesses  were  examined  on  either  side. 

Mr.  HaH,  Mr.  Heald,  and  Mr.  Boteler,  for  the 
Plaintiffs : — 

Mansell,  by  the  Conveyance  of  July  1781,  vested  in 
Jenkins  all  the  rights  of  Redemption  that  he  had  himself. 
He  expressly  directs  Jenkins  to  redeem  the  Mortgages,  in 
the  first  place.  It  is  true  that  the  Estate  has  never  been 
sold :  but,  for  any  thing  that  appears  to  the  contrary, 
Jenkins  mBy  have  vested  in  himself  all  the  Securities  that 
the  other  Incumbrancers  held,  and,  therefore,  did  eveiy 
thing  that  he  intended  to  db.  When  neither  Mansell 
nor  his  Representatives  require  the  Trusts  to  be  per- 
formed, what  right  can  Mrs.  Biou  have  to  do  so  ?  How ' 
can  it  concern  her  to  know  who  are  the  persons  eiititled 
to  this  Estate  ?  If  Jenkins  had  tendered  the  Principal 
and  Interest  due  on  the  Mortgages,  could  she  have  re- 
fused to  receive  it,  and  insisted  upon  his  executing  aU 
the  Trusts  ?  She  and  all  the  other  Incimibrancers  have 
no  Interest  in  the  Estate  except  to  see  themselves  paid. 
At  all  events,  by  continuing  to  receive  the  Interest  for 
so  long  a  period,  she  has  precluded  herself  from  disput- 
ing the  Plaintiffs'  right  to  redeem. 

Mr.  Sugden,  and  Mr.  Wakefield,  for  the  Defend- 
ants:— 

From  what  fell  from  the  Lord  Chancellor  when  this 
Cause  was  before  him  (A),  it  is  clear  that  the  impression 


(6)  See  3  Swan.  337. 
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6n  his  Lordship's  mind  was,  that  it  is  not  sufficient,  for  a 
person  coming  to  redeem  a  moitgaged  Estate,  to  say 
that  he  had  got  a  Conveyance  of  it  as  a  Trustee ;  but 
that  the  Mortgagee  had  a  right  to  hold  the  Estate  until 
a  right  to  redeem  it  was  shown.  No  attempt  has  ever 
been  made  to  carry  the  Trusts  of  the  Indentures  of  July 
1781  into  execution.  It  is  now  forty-four  years  sinice 
those  Trusts  were  created,  and  they  have  all  long  since 
ceased.  If  those  who  now  represent  Jenkins  mean  to  en- 
force their  claim,  they  ought  to  have  brought  the  cestui 
que  Trusts  before  the  Court.  This  is  not  a  question 
between  the  real  Owners  of  the  Estate,  but  the  claim  is 
made  by  persons  deriving  their  Title  under  a  mere  naked 
Trustee.  If  any  person  has  aright  to  redeem  this  Estate, 
that  right  must  be  vested  in  one  of  the  Mansell  family. 

The  Vice-ChAncellor  : — 

This  Bill  is  filed  by  the  Plaintiffs  for  the  purpose  of 
redeeming  two  Mortgages,  now  vested  in  the  Defendant, 
The  title  of  the  Plaintiffs  to  redeem  these  Mortgages 
is  founded  upon  a  Conveyance,  made  in  July  1781  by 
Sewell  Mansell  (whom  the  Plaintiffs  assert  to  have  been 
then  well  entitled  in  Fee-simple  to  the  Equity  of  Redemp- 
tion of  the  mortgaged  Property)  to  Abel  Jenkins  and  his 
Heirs,  upon  Trust  to  sell,  and  pay  off  certain  Charges 
and  Incumbrances,  including  the  Mort^ges  in  question, 
and  to  pay  the  Surplus  of  the  produce  of  the  Sale  to 
Sewell  Mansell,  his  Executors  and  Administrators. 
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The  Defendant  admits  that  Setoell  Mansell  had  some 
Interest  in  the  Equity  of  Redemption  at  the  time  of  this 
Conveyance,  but  is  ignorant  what  the  nature  of  that 
Interest  was;  and  palls  upon  the  Plaintiffs  to  prove  that 
he  had  good  title  to  convey  in  Fee,  according  to  the 
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Deeds  of  July  1781 :  and  the  Defendant  contends  Chat, 
admitting  Sewell  Mofisell  had  good  title  to  convey  in  Fee 
according  to  the  Deeds  of  July  1 781,  yet  that  the  Plain- 
tiffs have  now  no  right  of  Redemption.  Two  of  the 
original  Plaintiffs  were  Devisees  in  Trust,  and  Executors 
under  the  Will  of  Abel  Jenkins,  and  the  other  Plaintiff 
is  the  Heir  at  Law  of  Abel  Jenkins.  In  order  to  prove 
the  title  of  Sewell  Mansell  to  make  the  Conveyance  in 
question,  the  Plaintiffs  do  not  read  the  qualified,  admis- 
sion in  the  answer  of  the  Defendant,  but  produce  certain 
Receipts,  signed  by  the  Defendant^  for  Interest-money 
paid  to  her  upon  her  Morf^ges^  in  which,  for  four  years 
prior  and  down  to  1781,  she  acknowledges  to  have  re- 
ceived  the  Interest  of  Mr.  Mansell  by  the  hands  of 
Mr.  Jenkins ;  and,  in  two  of  such  Receipts,  it  is  stated 
to  be  for  Interest  due  on  Mortgage  of  his  Estate.  The 
Defendant  alleges  that  these  Receipts  were  written  by 
Mr.  Jenkins,  who  acted  as  Steward  of  the  mortgaged 
Estates,  and  that,  being  satisfied  with  the  regular  pay- 
ment of  the  Interest,  she  did  not  enter  into  any  critical 
examination  of  the  language,  but  readily  signed  the 
Receipts  as  they  were  produced  to  her. 


If  a  person  pays  Money  to  another,  it  must  be  pre- 

^    sumed  that  the  person  paying  has  inquired  into  and  is 

Money  is  Evi-    satisfied  with  the  title  of  the  Receiver,  and  the  fact  of 

dence  against     paymmt  is,  therefore.  Evidence  against  the  Payer  of  the 

title  of  the  **^^  ^^  ^^^  Receiver.     But  a  person  not  paying,  but  re- 

Party  receiving  ceiving  payment  in  respect  of  a  just  demand,  may  well 
Ev^nce"^^       «wupie,  without  inquiry,  that  the  person  who  tenders  the 

against  the  ReceiTer,  that  the  Payer  was  the  Party  bound  to  pav  it. 
The  suppression  of  some  of  a  series  of  Documents  admitted  to  be  in 
possession  of  the  Party  who  produces  the  others,  is  Evidence  that  the 
Documents  withheld  afford  inferences  unfavourable  to  that  Party  who 
withholds  them. 


CASES    IN   CHANCERY. 

Money  in  payment,  is  legally  bound  to  pay  it ;  and  the 
fact  of  Receipt  is  not,  therefore,  the  same  Evidence  of 
the  title  of  the  Payer,  as  the  fact  of  payment  was,  in  the 
other  base,  of  the  title  of  the  Receiver. 

It  is  further  to  be  observed  that  the  Receipts  given  by 
the  Defendant  to  Abel  Jenkins,  from  the  execution  of  the 
Deeds  of  1781  until  his  death  in  1802,  though  admitted 
to  be  in  possession  of  the  Plaintiffs,  are  not  produced;  and 
the  suppression  of  them  is  Evidence  that  these  Receipts 
afford  inferences  unfavourable  to  the  title  of  the  Plain- 
tiffs. The  Receipts,  after  the  death  of  A.  Jenkins,  state 
the  Interest  to  have  been  received  from  his  Executors. 
But,  under  the  Conveyance  of  1781,  the  Trusts  de- 
scended to  his  Heir  at  Law ;  and  the  Receipts,  if  they  had 
been  conformable  to  the  Title,  would  have  expressed 
that  the  Interest  was  paid  by  the  Heir  at  Law^  In  the^ 
particular  case,  therefore,  the  language  of  the  Receipts 
is  not  to  be  relied  upon. 

But  the  Defendant  further  objects,  as  I  have  stated, 
that,  admitting  Sewell  Mansell  to  have  had  good  Title 
to  make  the  Conveyance  6f  1781  to  Abel  Jenkins,  yet 
the  Plaintiffs  have  now  no  right  of  Redemption  under  it. 
At  Law,  the  Plaintiffs,  or  one  of  them,  as  owners  of  the 
Fee,  would  have  all  the  Rights  incident  to  the  quality  of 
their  Estate,  and,  consequently,  the  right  to  redeem  the 
Defendant's  Mortgages.  But,  in  Equity,  the  Plaintiffs, 
being  Trustees,  have  only  such  rights  of  Property  as  are 
expressly  given  to  them,  or  are  required  for  the  execution 
of  their  Trusts.  The  Plaintifis,  in  the  Bill,  state  that  all 
the  Charges  and  Incumbrances  intended  to  be  provided 
for  by  the  sale  of  the  Estate  in  1781,  are  either  extinct 
by  the  death  of  the  Annuitants,  or  have  been  satisfied 
from  the  Rents  and  Profits^except  the  Mortgages  due  to 
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the  Defendants,  and  such  Charges  of  the  Trustee  as  may 
have  arisen  in  the  execution  of  the  Trust,  without  stating 
that  any  such  Charges  have  arisen.    It  is  now  nearly 
forty-five  years  since  this  Trust  was  created,  and  never 
having  yet  been  executed,  and  the  principal  purpose  of 
the  Sale  answered  without  it,  it  must  be  presumed  that 
the  intention  of  the  Trust  has  long  been  abandoned  by 
those  who  are  now  interested  in  the  Estate,  and  such  per* 
sons  are  not  made  parties  to  the  Suit  in  order  to  sustain 
the  right  of  Redemption.    It  might  be  difficidt  to  make 
out  how  the  redemption  of  these  Mortgages  would  be  a 
necessary  act  in  the  execution  of  the  power  of  Sale,  if 
the  Trusts  subsisted.     But^  if  the  Trusts  are  to  be  pre- 
sumed to  be  determined,  and  the  Plaintiffs  have  no  jpower 
of  Sale^  then,  consequently,  they  can  have  no  power  of 
Redemption,  which  they  could  only  claim  as  ancillary  to 
the  power  of  Sale. 

Bill  dismissed,  with  Costs. 


sgth  July. 
* * ' 

Practice. 
Opening 
Biddings. 

A  Purchaser 
who  has  con- 
firmed his  Re- 


VANSITTART  v.  COLLIER. 

A  PURCHASER  obtained  the  Order  nisi  for  confirm- 
ing his  Report.  Before  the  Report  was  actually  confirmed 
he  was  served  with  notice  of  a  Motion  for  opening  the 
Biddings,  and  nevertheless  proceeded  to  confirm  his 
Report.  The  Court  was  now  moved  ^i  discharge  the 
Order  for  confirmation,  and  the    Vice-Chancellor  dis- 


port fitM,  and 

with  a  notice  of  ^^^^  ^^  accordingly,  on  the  authority  of  a  Case  of 
Motion  to  open   Watson  y.  Brtckwood,  6th  February  1808,  with  which 
Sl^n^ofJfen    ^^  ^^^  ^^^  furnished  by  Mr.  Walker,  the  Register, 
hif  Report  absolutely. 
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ACCOUNT. 

WHERE  the  plaintiff  filed  bu  UU  for 
on  accoaot  of  the  captain's  profitt  of 
a  voyage  tolndia  in  one  of  the  Com- 
pany'i  ahipa,  to  a  shara  of  which  the 
plaintiff  wu  entitled  under  od  agree- 
ment  with  the  captain,  and  it  was 
alleged  bj  the  captain's  executors 
that  tbe  ^^reemeat  was  made  in 
coDsideiation  of  the  plaintiff  having 
procured  Ear  the  captain  the  com- 
maud  of  the  ship,  this  Court  directed 
an  issue  to  saeertain  the  considera- 
tioif ,  resarriDg  the  question  whether 
aucb.  an  agreement  would  or  not  be 
void.  [MoHty  v.  Macleod.]  ^    301 


ADMINISTRATION. 

I.  Wbera  a  partner  dies  leaving  the 
partnenMp  aeeonnta  aaiettled,  the 
EoeleiiBBtioBl  Coort  wilt  grurt  ad- 
nloistration  of  bis  aSects  to  tbe 
surviving  ptrtani,  «r  any  penons 
claiming  under  them,  if  bJs  next  of 
kJndeelineit.  [C«i*lomv.C3s^l 
"7 

8.  A  testMv  resideat  in  India,  and 
Vol.  II. 


having  all  hia  proper^  there,  be- 
queathed bis  reaidaaiT  esUte  to 
H.  L.  I  but  if  she  should  die  before 
him,  then  to  her  children.  U.  L. 
ditd  before  the  teM^or  and  the  ex- 
ecntor,  who  was  ako  resident  in 
India,  proved  the  will  there,  and 
ronitted  the  reaidne  to  bis  agent  in 
England,  with  directions  to  pay  it 
to  H.L,(x  her  children.  A  snit 
having  been  instituted  by  the  cbil- 
dreo,  who  were  in&ats,  against  tbe 
executor  and  his  agents  to  have  tbe 
residne  secured,  held  that  the  legacy 
duty  was  payable  nppn  it,  and  that 
adminiBtTation  to  the  testator  ought 
to  have  been  taken  out  in  this  cMin- 
try,  and  tbe  adnunistrator  made  a 
puty  to  (he  anit.  [Logamv.  FaiHk.] 

See  AstZTa. 


ADVANCEMENT. 
A  fithar  lent  a  nrai  of  mwHy  tvhis 
SOB  to  enable  bini  to   eng^S*  '^ 
trade,  wd  took  bis  proaatesot}'  note 
fiar  it,  and  afterwards  pi 
son  to  cootinne  tbe  trade  ^ 
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inclination,  whereby  the  son  suflered 
great  losses.  The  father  on  his 
death  -bed  caused  the  promissory  note 
to  be  burned,  and  died  intestate: 
held  that  the  burning  of  the  note 
amounted  in  equity  to  a  release  of 
the  debt,  and  that  the  sum  which 
remained  due  upon  it  was  an  ad- 
vancement to  the  son.  [Gilbert  v. 
WethertlL] 254 

AGREEMENT^ 

1.  In  order  to  constitute  an  agreement 
by  letters,  the  answer  to  the  written 
proposal  must  be  a  simple  accept- 
ance of  the  terms  proposed  without 
the  introduction  of  any  new  or  dif- 
ferent term.  [HoUand  v.  Eyre.']  194 

9.  A  tenant  for  life  of  real  estate,  with 
remainder  to  his  children,  as  he 
should  appoint  remainder  to  them 
in  fee,  entered  into  an  agreement 
with  a  creditor,  to  which  his  chil- 
dren were  parties,  that  the  estate 
.  should  be  immediately  sold,-  and 
one  half  of  the  produce  paid  to  the 
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his  daughter  of  the  benefit  of  the 
agreement.  [Rhodes  v,  Coolcl  488 
Set  Account.  Champerty.  Hus- 
band AND  WiiE,  4.  Specific 
PEaroRMANCE,  5. 

AMENDMENT. 

Plaintiff  by  his  original  bill  sought 
to  set  aside  a  deed.  After  the  an- 
swer was  filed  he,  under  the  usual 
order,  amended  the  bill  by  making 
quite  a  different  case,  and  sought  to 
establish  the  deed.  The  Court  or- 
dered him  to  pay  the  costs  of  the 
original  bill,  and  of  certain  accounts 
set  forth  in  the  answer,  in  com- 
pliance with  the  prayer  of  that  bill, 
and  the  costs  of  the  motion.  [Afovor 

v.Dry.]      - 113 

See  Practice,  9«    CostS|  3. 


ANNUITY. 

Unless  a  defect  in  the  memorial  of 
an  annuity  is  stated  in  the  pleadings 
or  evidence,  no  advantage  can  be 
taken  of  it.  [Dunn  v.  Cakraft.'\ '  56 

ANSWER. 


fiather,  and  the  other  half  to  the 

children.    The  father  remained  in  !  1.  An  answer  as  to  matters  to  which 


possession  for  seven  years,  and  then 
died  without  having  taken  any  step 
to  carry  the  agreement  into  effect. 
A  bill  by  the  personal  representa- 
tive of  the  creditor  against  the  chil- 
dren and  representative  of  the  father 
to  have  the  agreement  carried  into 
effect,  was  dismissed  on  the  ground 
ttal.  the  father,  by  continuing  in 
poaaession  of  the  estate,  deprived 


the  defendant  was  not  alleged  to  be 
privy,  that  they  might  be  true  for 
any  thing  he  knew  to  the  contrary, 
followed  by  an  averment  that  be 
was  a  stranger  to  and  could  not  form 
any  belief  respecting  them  is,  suf- 
ficient. [Amkuntv^Kii^.'l  183 
2.  The  bill  alleged  that  a  bill  of  ex- 
change held  by  the  defendant  was 
an  accommodation  bill,  and  required 
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bim  to  set  fortb  the  particulars  of 
the  consideration  pretended  to  be 
given  for  it ;  the  answer  denied  the 
allegation,  and  stated  that  the  bill 
of  exchange  was  paid  to  the  de- 
fendant in  the  regular  course  of  his 
business  as  a  banker,  and  that  the 
consideration  did  not  consist  of  any 
specific  sum,  but  of  cash  from  time 
to  time  drawn  out  by  the  payer: 
held  that  this  was  a  sufficient  an- 
swer, and  that  it  would  have  been 
impertinent  in  the  defendant  to  set 
forth  the  general  banking  account. 
[Webster  v.Threl fall.]     -     -     190 

3.  A  defendant  may  file  a  further  an-^ 
swer  before  the  master  has  signed 
his  report  as  to  the  insufficiency  of 
the  first  answer.    [Wynne  v.  Jack' 
son.]       -------    226 

4.  A  defendant  cannot,  by  answer, 
protect  himself  from  answering 
fully,  on  the  ground  of  his  being  a 
purchaser  for  valuable  consideration* 

Where  a  plaintiff  takes  no  exception  to 
the  answer  to  the  original  bill,  he 
cannot  take  an  exception  to  the 
answer  to  the  amended  bill,  upon 
a  principle  which  would  have  ap- 
plied equally  to  the  answer  to  the 
original  bill.     [Ovey  v.  Leighton.] 

334 

5.  Exceptions  to  an  answer,  contain- 
ing in  substance,  but  not  verbatim, 
the  interrogatories  not  answered  will 
be  overruled ;  but  if  the  defendant 
has  submitted  to  answer,  and  his 
further  answer  is  referred  back,  he 
is  too  late  to  object  to  the  form  of 


the  exceptions.  [Hodgson  y.  Butter* 

Jieid.] .336 

6.  Fourteen  directors  of  a  joint  stock 
company,  against  whom  a  bill  was 
filed  by  a  shareholder  in  the  com- 
pany for  an  account  and  dissolution 
of  the  concern,  having  filed  fourteen 
separate  answers,  with  long  sche- 
dules tu  each,  each  of  the  answers 
and  schedules  being  nearly  verbatim 
the  same,  and  the  defendants  appear- 
ing all  by  the  same  solicitor,  who 
had  threatened  to  ruin  the  plaintiflT 
by  the  costs  of  the  suit;  the  Court 
directed  a  reference  to  the  Master  to 
ascertain  whether  it  was  necessary  or 
expedient,  with  a  view  to  the,  de- 
fence, that  separate  answers  should 
have   been    filed.     [Vansandau  v. 

Moore.]* 509 

See  CoMMissiONi  1. 

APPEAL. 

No  appeal  lies  to  the  Court  of  Chan- 
cery from  the  decisions  either  of  the 
Privy  Council  or  of  the  Commission- 
ers under  the  Acts  and  Conventions 
for  indemnifying  British  subjectsfor 
the  confiscation  of  their  property  by 
the  French  revolutionary  govern- 
ment.    [Hili  V.  Reardon.]   -    43^ 

APPEARANCE. 

If  a  person  who  is  named  as  a  de- 
fendant, but  has  never  been  served 
with  a  subpoena,  or  appeared  to  the 
bill,  appears  by  counsel  at  the  hear- 
ing and  consents  to  be  bound  by  the 

s  s  2 
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decree,  the  defect  is  cured.    [Capel 
V.  Butkr.] 457 

APPOINTMENT, 

Where  a  power  was  to  be  executed 
by  a  will  signed  and  published  in 
the  presencfi  of,  and  attested  by 
three  witnesses:  held  that  a  will 
conchiding  with  this  declaration, 
**  This  is  my  last  will  and  testa- 
ment," and  expressed  to  be  signed  by 
the  testatrix  in  the  presence  of  the 
three  attesting  witnesses,  was  not  a 
good  appointment,  because  the  pub- 
lication was  not  attested.  [Stanhope 
V.  Kdr,]       .-----    37 

See  Portions. 

APPORTIONMENT. 

The  lord  of  a  manor  being  seised  of  it 
in  fee,  subject  to  an  executory  de- 
vise overt  purchased  an  ^tate, 
partly  freehold  and  partly  copyhold, 
of  the  manor,  and  afterwards  under 
afi  inclosure  act,  carried  in  two 
claims,  one  in  respect  of  the  devised, 
and  the  other  in  respect  of  the  pur- 
chased estate,  and  obtained  two  al- 
lotments accordingly.  He  after- 
wards died,  and  the  executory  de- 
vise took  effect t  held  that  the  copy- 
hold part  of  the  purchased  estate 
being  extinguished  in  tb«  manor, 
passed  with  it  to  the  executory  de- 
visee, who  was  also  entitled  to  so 
much  of  the  allotment  obtained  in 
respect  of  the  purchased  estate  as 


was  proportionate  to  the  valae  of 
the  copyhold  part ;  and  it  was  re- 
ferred to  the  Master  to  apix>ition 
the  allotment  accordingly.  [King 
Y.Moodj/.] 579 

ASSETS. 

An  executor  or  administrator  may, 
after  a  isuit  is  instituted  against  him 
for  an  account,  pay  any  simple  con- 
tract or  specialty  creditor,  and  will 
be  allowed  such  payment  in  pas- 
sing his  accounts.  [Maltby  v.  ttus' 
self.] 227 

ATTACHMENT. 

A  plea  may  be  filed  after  the  retnm  of 
a  simple  attachment.  {HamUten  ▼. 
Ilibbert] 225 

AUCTIONEER. 

If  an  action  is  brought  against  an 
auctioneer  for  a  deposit,  he  cannot 
file  a  bill  of  interpleader  if  he  in- 
sists upon  retaining  either  his  com« 
mission  or  the  duty.  [Mitchell  v. 
Hat/ne.]  ----.--63 

AWARD. 

1.  The  Court  will  enforce  an  award 
made  under  an  order  of  reference  by 
consent  in  a  cause ;  nmd  it  makes  no 
difference  that  it  is  a  part  ^  the 
order  that  the  parties  should  exe- 
cute arbitration  bonds.  It  is  not 
necessary  to  makft  such  an  award  a 
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rale  of  Court.  [Marquess  of  Or- 
fn&nd  \,  KynnersleyJ]    -    -    -     15 

2.  An  award  made  under  an  agree- 
ment entered  into  after  a  bill  is  filed 
to  refer  the  whole  subject-matter  of 
the  suit  to  an  arbitrator^  may  be 
pleaded  to  the  bill.  But  where  all 
the  parties  to  the  suit  were  not  par- 
ties to  the  award  (although  the 
plaintiff  was  a  party  to  it),  and  where 
part  of  the  prayer  of  the  bill  was 
for  the  execution  of  the  trusts  of  a 
deed  under  which  some  of  the  parties 
to  the  suit  were  interested  who  were 
not  parties  to  the  award,  a  plea  of 
the  award  was  ordered  to  stand  for 
an  answer,  with  liberty  to  except. 
[Dry den  v.  Robifuoa.]     -    -    599 

Hee  Specific  Pervormance^  2.  5. 
Referee. 

BANKRUPT. 

1.  Where  a  mortgagiee  becomes  bank- 
nipt,  and  a  bill  of  foreclosure  is  filed 
against  him  and  his  assignees,  the 
Court  will  not,  on  the  application  of 

.  the  assignees  alone,  make  an  imme- 
diate decree  under  7  Geo.  2.  c.  20. 
IGartky.Thonuu.]     -    -    -     188 

2.  To  a  bill  by  assignees  of  a  bank- 
rupt against  a  creditor,  a  plea  that 
the  suit  was  not  instituted  with  the 
coQsent  of  the  creditors  at  a  meeting 
pvrsuant  to  the  5th  Geo.  2.  c.  30. 
s.  38.  was  albwed.  [OckieitoHe  v. 
Beman.]     --.-.-    265 

3.  The  directors  of  a  company  as- 
signed Iheir  sakuries  and  shares  to 
the  coDopaQy  to  secure  debts  due- 
Uitm  ihem  on.  their  private  accounts. 
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and  empowered  the  company  to  di- 
rect the  treasurer  to  retain  their  sa- 
laries and  dividends,  and  sell  their 
shares  for  payment  of  their  debts  ; 
one  of  the  directors  became  bank- 
rupt, but  the  power  given  to  the 
company  had  not  been  exercised, 
and  his  shares  still  remained  in  his 
name  :  held  that  they  passed  to  his 
assignees  as  being  in  his  order  and 
disposition,  but  that  the  company 
had  a  right  to  set  off  against  the 
bankrupt's  debt,  the  dividends  and 
salary  due  to  him  at  his  bankruptcy. 
[Nelsott  v.  The  London  Assurance 
Company.}  ------     292 

4.  A  lease  was  granted  to  U^,  who 
afterwards  committed  an  act  of 
b^kruptcyond  then  executed  a  de- ' 
claration  of  trust  in  bwmr  of  JR.. 
on  the  trial  of  an  issue  directed  by 
the  Court,  it  was  found  that  WJs 
name  was  used  in  trust  for  R.  i  held 
that  the  lease  did  not  pass  to  IT.'s 
assignees.  [Gardner  w.  Rowe.]   346 

5.  An  order  obtained  by  a  defendant 
to  a  bill  of  discovery  for  payment 
of  his  costs  is  regular,  although  the 
plaintiff  had  previously  become 
bankrupt.    [Hibberson  v.  Fkidmg.] 

371 
See  Dismissal  of  Bill. 

BIDDINGS. 

A  purshaser  who  has  confirmed  his 
report  nisi,  and  then  is  served  with 
a  i}Otice  of  motion  to  open  the  bid- 
dings  cannot  confirm  his  report  ab« 
solutely .    [  VansUlart  v.  CoUter.] 

608 
ss|r 
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BOND. 


A  bond  for  securing  a  provision  for  a 
woman,  who  had  been  seduced  by 
the  obligor,  and  for  her  children, 
given  after  cohabitation  determined 
is  good,  notwithstanding  the  obligor 
was  married  when  the  connexion 
commenced.     [Knye  v.  Moore.] 

260 

■ 

CERTIORARI. 

Plaintiff  had  removed  the  proceedings 
in  a  replevin  from  a  county  court  in 
Wales  to  the  Court  of  Great  Sessions, 
and  then  applied  to  this  Court  for  a 
certiorari  to  remove  them  into  the 
King's  Bench,  the  Court  granted 
the  writ,  without  requiring  the  plain- 
tiff to  shew  any  special  ground  for  it 
[Edioards  v.  Bowen,]  -    -    -    514 

CHAMPERTY. 

Where  a  creditor  who  had  insti- 
tuted proceedings  at  law  and  in 
equity  against  his  debtor,  enters 
into  an  agreement  with  the  debtor 
to  abandon  those  proceedings,  and 
give  up  his  securities  in  considera- 
tion of  the  debtor  giving  him  a  lien 
on  securities  in  the  hands  of  another 
creditor,  with  authority  to  sue  such  | 
other  creditor,  and  agreeing  to  use 
his  best  endeavours  to  assist  in  ad- 
justing his  accounts  with  the  holder 
of  the  securities,  and  in  recovering 
his  securities :  held  that  the  agree- 
ment does  not  amount  to  champerty, 
but  would  have  done  so  if  it  had 


stipulated  that  the  creditor  should 
maintain  the  proceedings  instituted 
by  the  debtor  against  the  holder  of 
the  securities,  in  consideration  of  the 
profits  to  be  derived  by  the  debtor 
from  the  suit.  [Hartley  v.  Rustett!] 

CHARITY, 

1.  The  Court  has  no  jurisdiction  under 
the  52d  Geo.  3.  c.  101.  to  direct, 
upon  petition,  an  account  of  the 
assets  of  a  person  who  had  received 
the  rents  of  a  charity  estate.  [In  the 
matter  of  St,  JVetm's  Charity.]     66 

2.  Where  a  common  was  enclosed 
under  an  Act  of  Parliament  passed 
with  the  consent  of  the  proprietora^ 
and  was  vested  in  commissioners 
upon  trust  to  apply  the  rents  for  the 
improvement  of  a  town,  with  power 
to  them  to  levy  a  rate  on  the  inhabi- 
tants in  case  the  rents  proved  de- 
ficient, an  information  and  bill  being 
filed  by  some  of  the  inhabitants  on 
behalf  of  themselves  and  the  others, 
against  the  commissioners,  for  an 
account  of  the  rents,' alleging  mis- 
application, and  that  a  rate  levied 
was  unnecessary :  held,  on  general 
demurrer,  first  that  the  funds  con- 
stitute a  charity,  and  second  that  the 
object  of  the  suit  being  to  avoid  the 
rate,  the  plaintiflfs  had  a  right  to  sue 
on  behalf  of  themselves  and  the 
other  inhabitants.  [The  Attorney- 
General  v.  HeeUs»]       -     •    -    67 

3.  Bequest  to  the  widows  and  orphans 
of  the  parish  of  L, :   held  a  good 
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charitable  bequest.  [Atlonuy-Gr- 
neraJv.  Comber.  ...  -  93 
4.  Where  b  leatator  gives  a  sum  of 
stock  to  trustees,  and  shows  a  clear 
intcDtion  to  dispose  of  tfae  whole  of 
the  dividends  for  the  benefitof  cba- 
ritabie  institutions,  and  does  in  fact 
specify  some  of  (hem,  and  the  yearly 
suras  to  be  paid  to  them,  but  leaves 
blanks  for  the  names  of  others,  and 
for  the  sums  to  be  paid  to  them  ; 
the  Court  will  refer  it  to  the  Master 
to  approve  of  a  scheme  for  the  ap- 
plication of  the  remaining  dividends. 
[Pietc/ielv.  Paru.]  -  .  -  384 
5-  A  corporation  which  wag  bound  to 
pay,  out  of  the  revenues  of  charity 
lands,  a  certain  annual  sum  to  a 
college,  in  the  4th  of  James  the  First, 
conveyed  to  the  college  lands  then  of 
that  annual  value  in  satisfaction  of 
the  aunual  sum.  The  lauds  so  con- 
veyed, by  accidental  circumstances, 
became  of  much  greater  value  in 
proportion  than  the  lands  which 
were  reserved,  by  the  corporation 
for  the  other  purposes  of  the  charily ; 
yet  the  Court  will  not  at  this  iay 
undo  an  arrangement  which  was 
^r  at  the  time,  and  had  the  appro- 
bation of  the  e.iecutor  of  the  foun- 
der. [Tie  Allontey-Generatv.  Pan- 

broke  HaU.] 441 

6.  A  devise  to  the  British  Museum  is 
within  the  sUtute  of  Mortmain; 
and  BO  is  every  devise  for  a  public 
purpose,  whether  local  or  general. 
[Trufteet  aj  the  British  Mvteum  v. 

,      »^'"-]-    - 594 

&e  JtjaisDiCTiOH,  •. 
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COMMISSION. 


It  is  not  irregular  for  ^bt  defen- 
dant's solicitor  to  be  one  of  the 
commissioners  for  taking  the  an- 
swer. [Bird  V.  Brancker.']    -     186 

Where  a  schedule  written  on  paper 
was  returned  with  a  comniiRBitW  of 
partition,  the  plaintiff's  -  Clerk  in 
Court  was  allowed  to  engrps*  it  on 
parchment,  and  to  file  the  engross- 
ment with  the  return,  in  analogy  to 
the  practice  where  foreign  d^ioai- 
tions  are  returned  on  paper,  [/one* 

V.  Tolly.]    - 919 

3.  A  motion  for  a  commission  to  ex- 
amine a  witness  abroad,  in  aid  of.an 
action  at  law,  must  be  suj^xHted  by 
an  affidavit,  stating  the  name  u£  the 
witness  and  the  poinia  to  which  ha 
is  to  be  examined.  IMaiduabtl  v. 
Maciado.]  ..---,-    483 

&eMui.TirA&IUUBNE8S>   - 

COMPENSATION.       ' 

SurveyOTS  appointed  to  make  a  par. 
tition  between  tenants  in  commoa 
having  by  mistake  allotted  to  ons 
of  them  a  piece  of  land  whi£li  be- 
louged  to  him  exclogiyely,  and  se- 
veral of  the  allotmentB  having  beea 
sold  before  the  mittake  waa  dis* 
covered,  the  Court  decreed  a  pecu* 
niary  compensation  to  he  made  to 
faim.  [Dacrcv.  jGorgaJl      ~    454 

CONDITION. 

1  ■  Devise  of  an  estate  to  tiusteei  upog 
trust  to  pay  tbc  rents  asti  profiu  \A 
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the  testator's  son  I,  while  unmarried, 
and  to  convev  to  him  in  case  of  his 
marriage  with  the  consent  of  tlie 
trustees ;  hot  in  case  he  should  m^rry 
against  their  consent,  then  to  sell 
the  estate  and  divide  the  proceeds 
among  other  persons.  The  son 
having  married  without  the  know- 
ledge of  the  trustees,  both  of  whom 
disapproved  of  the  marriage  when 
they  were  informed  of  it:  held, 
that  the  marriage  having  been  had 
without  the  consent  of  the  trustees, 
though  not  against  their  consent, 
the  devise  over  took  effect.  [Long  v. 
Ricketts.\  --•--.  i^o 
s.  Bequest  to  M,  on  the  day  of  her 
marriage  with  any  other  person  than 
J.  and  if  she  married  /•  then  over. 
Af  •  married  /•  in  the  lifetime,  and 
with  the  consent  of  the  testator: 
held  that  she  was  entitled  to  her 
legacy.  [Smiih  v.-Cowdeiy.]      358 

CONDUCT  OF  CAUSE. 

CONSTRUCTION. 
1.  By  the  settlement  on  the  marriage 
of./.  H,  with  C  jR,  portions  were 
to  be  raised  for  the  younger  chil- 
dren of/,  fl".  by  C.  R.  or  any  future 
wife,  but  not  to  be  paid  until  after 
the  decease  of  /.  Jf.,  C.  R.,  or  such 
future  wife^  tliongh  no  estate  was 
given  to  such  future  wife;  and  power 
was  given  U>  J.  H.  to  appoint  the 
interest  of  the  portions  to  be  raised 
for  the  children's  maintenance,  and 
on  his  default  the  same  power  was 
given  to  the  trustees,  and  the  raain- 
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tenance  was  directed  tp  be  paid  on 
the  first  quarter  day  after  the  de- 
cease of  the  survivor  of  J,  H.^  C.  IL, 
or  such  future  wife.  •/.  H.  died, 
leaving  his  second  wife  surviving, 
and  by  his  will,  which  was  not  dnly 
attested,  directed  the  maintenance 
to  be  raised  from  the  time  of  his 
death,  and  gave  other  benefits  to 
his  eldest  son :  held  that  the  trus- 
tees had  no  power  to  allow  niainte- 
nance  during  the  second  wife's  life- 
time, iHit  that  the  eldest  son  should 
be  put  to  his  election,  as  he  had 
other  benefits  under  the  will,  and 
was  the  only  party  that  could  be 
benefited  by  withholding  the  main- 
tenance. [Hume  V.  RufukU.]     174 

2.  Devise  of  freeholds  and  leaseholds 
to  A,  for  life,  and  after  his  decease 
to  the  heirs  of  his  body,  their  heirs 
executors,  &c.  gives  J.  an  estate 
tail  in  the  former,  and  the  absolute 
interest  in  the  latter.  [Kmch  v. 
Ward.]        ----.-    409 

3.  Legacy  to  A.  as  soon  as  she  attains 
twenty-one,  with  interest,  is  contin- 
gent, and  no  interes^t  is  payable 
until  the  legatee  attains  twenty-one, 
and  then  is  to  be  computed  from  the 
end  of  a  year  after  the  testator's 
death.  [Knight  v.  Knight.]  •    490 

4.  Residuaxy  devise  of  real  and  per* 
sonal  estate  to  all  the  issue,  child  or 
children,  of  M,  F.  as  should  be  alive 
at  the  time  of  the  decease  of  the 
survivor  of  two  successive  tenants 
for  li£e,  equally,  amongst  them ;  if 
more  than  one,  to  be  divided  share 
and  share  alike,  when  and  as  they 
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ftkiould  respectively  attain  the  age  of 
twenty-four  years,  and  to  their  re- 
spective heirs,  executors,  adminia- 
tratorSy  and  assigns,  for  ever  as 
tenants  in  common :  held,  that  the 
children  living  at  the  death  of  the 
tenants  for  life,  took  absolute  vested 
interests  in  the  personal  as  well  as 
the  real  estate.  [Farmer  v.  Francis.] 

6Q5 
5.  Testatrix  directed  her  legacies  to  be 

paid  by  her  executor,  to  whom  she 

afterwards  gave  all  her  real  estates, 

and  the  residue  of  her    personal 

estates,  after  payment  of  her  debts 

and  funeral  expences :  held  that  the 

legacies  were  not  charged  on  the 

real  estates.     [Parker  v.  Fearnley*] 

See  Copyholds,  i,  2.— Conver- 
sion, 1.  DaviSB,  8.  Lease- 
holds. Legacy,  3.  5.  6.  7.  9. 
10.    Month.    Settlement. 

CONTEMPT- 

Giving  a  notice  of  trial  is  a  breach  of 
an  injunctioA  to  stay  trial.  [Bird 
v,Brancken]    -----     186 

CONVERSION. 

1.  Testatrix  devised  all  her  meesuages, 
lands,  tenements,  bereditajnentsapd 
real  estate  to  trustees  in  trust  to  sell, 
and  out  of  the  produee  to  pAj  ter 
iuneral  apd  testamentary  e^p^oees 
and  legacies,  except  be r  cbaatable 
legacies  which  sbe  directed  tQ  be 
paid  out  of  her  personid  estate  le- 
gally applicahk  to  tbftt  pmpose,  md 
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not  out  of  any  part  of  her  said  mes- 
suages, lands,'  &c.  which  she  might 
die  seised  or  possessed  of,  and  sh^ 
also  directed  her  trustees  to  keep 
separate  accounts  of  the  proceeds 
of  her  messuages^  Sec*  and  of  her 
personal  estate  legally  applicable  to 
charitable  purposes,  and  that  if  the 
proceeds  of  her  messuages,  &c. 
should  be  insufficient  to  pay  the  le- 
gacies directed  to  be  paid  therewith, 
the  trustees  should  apply  her  per- 
'  sonal  estate  in  payment  of  such  le- 
gacies: held,  1st.  that  notwith- 
standing the  personal  estate  was 
more  than  sufficient  to  pay  the  cha- 
ritable legacies,  no  part  of  it  cquld 
be  applied  to  pay  the  other  legacies 
until  the  proceeds  of  the  real  estate 
were  exhausted ;  sd,  that  the  testa- 
trix's leaseholds  passed  to  the  trus- 
tees under  the  devise  of  all  her  mes- 
suages, &c.;  3d.  that  her  heir  and 
next  of  kin,  and  not  her  reMduary 
legatee  were  entitled  to  the  surplus 
proceeds  of  her  freeholds  aud  lease* 
holds;  and  4th,  that  the  freehojids 
having  been  properly  sold  io  ^e 
heir's  life-time,  th^  ittrplus  W4^  p(|rt 
of  his  personal  estate*    [IH^w  v. 

Dawton,  Slavtin  y,  Ftirside*}  3^7 
2.  Where  a  mortgage  deed  copliMif  a 
power  of  sale,  with  a  directioB  tbat 
ijie  wirphis  produce  Bh«U  be  paid  to 
tte  mortgagoj  bis  eEecators  and 
administrajkMTi^  it  a  sate  takes  plAce 
in  tho  ]m4m^  of  the  mertgagpr, 
the  surphis  k  pecsooal  estate,  hut 
if  after  his  death,  it  is  refj  estelie. 
[fVrigit  y.  Rate.]      ^    -    •    3«3 
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COPYHOLDS. 


1.  Testator  having  surrendered  some 
'  of  his  copyholds  to  the  use  of  his 

will)  and  left  others  unsurrendered, 
devised  all  his  copyhold  messuages, 
lands,  &c,  whatsoever,  and  where- 
soever, and  which  he  had  surren- 
dered  to  tht  use  of  his  will :  held 
that  the  unsurrendered  as  well  as  the 
surrendered  estates  passed  by  the 
vriil.  [Strutt  V.  Finch.]    -     -     229 

2.  Devise  of  *'all  my  freehold  and 
copyhold  messuages,  &c.  the  copy- 
hold  parts  thereof  having  been  duly 
surrendered  to  the  uses  of  this  my 
will,"  passes  unsurrendered,  as  well 
as  surrendered  copyholids.    [Oxen" 

forth  v.  CawkweliJ]     •    -    -    558 

3.  The  lord  of  a  manor  bemg  seised  of 
it  in  fee,  subject  to  an  executory 
devise  over^  purchased  an  estate 
partly  freehold  and  partly  copyhold 
of  the  manor,  and  afterwards  under 
an  inclosure  *  act  carried  in  two 
claimsi  one  in  respect  of  the  devis- 
ed, and  the  other  in  respect  of  the 

'  purchased  estate,  and  obtained  two 
allotments  accordingly;   he  afler- 

•  wards  died,  and  the  executory  de- 
vise took  effect:  held  that  the  copy- 
hold part  of  the  purchased  estate 
being  extinguished  in  the  manor, 
passed  with  it  to  the  executory  de- 
visee, who  was  also  entitled  to  so 
much  of  the  allotment  obtained  in 
respect  of  the  purchased  estate  as 
was  proportionate  to  the  value  of 
the  copyhold  part;  and  it  was  re- 
ferred to  the  Master  to  apportion 


the  allotment  accordingly.    [King 
V.  Moodif    -.----    579 

COPYRIGHT. 

Copyright  may  be  either  in  respect  of 
the  matter  or  the  arrangement ;  but 
no  property  can  be  acquired  in  an 
article  copied  from  a  prior  work. 
[Barfidd  v.  Nicholson,"}  -     -    -     1 

See  Ikjunction,  8. 

COSTS. 

1.  A  bill  filed  by  a  solicitor  on  instruc- 
tions furnished  by  the  brother-in- 
law  of  the  plainthf  without  any 
communication  with  the  plaintiff 
himself,  being  dismissed  with  costs; 
the  solicitor  ordered  to  pay  the 
costs,  it  appearing  that  the  plaintiff 
had  absconded  before  the  bill  was 
filed.     [Hail  v. .  Bennett.]  -    -    78 

2.  Where  a  decree  orders  the  defend- 
ant to  retain  his  costs  when  taxed 
out  of  the  balance  in  his  hands,  and 
pay  the  residue  into  Court ;  if  the 
defendant  delay  to  get  the  costs 
taxed,  the  plaintiff  must  move  that 
he  may  bring  in  his  bill  of  costs  to 
be  taxed  within  a  limited  time,  and 
not  that  he  may  pay  in  the  whole 
balance.    [Ncfosome  v.  ShearmanJ] 

95 

3.  Plaintiff,  by  his  original  bill,sought 

to  set  aside  a  deed :  after  the  answer 
was  filed,  he,'  under  the  usual  order, 
amended  the  biU,  by-  making  quite 
atlifferent  case,  and  sought  to  ^ta- 
blish  the  deed«   -The  Court  ordered 
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him  to  pay  the  costs  of  the  original 
bill,  and  of  certain  accounts  set 
forth  in  the  answer  in  compliance 
with  the  prayer  of  that  bill,  and  the 
costs  of  the  motion.  [Mavor  v.  Dry.] 

113 

4.  If  the  Master  reports  against  the 
title  to  an  estate  purchased  under 
a  decree,  the  purchaser  will  be  paid 
the  costs  of  the  reference  out  of  the 
funds  in  the  cause.  [Reynolds  v. 
Blake,] -     117 

5.  Where  a  legacy  is  charged  upon 
land,  and  the  price  of  the  land  is 
insufficient  to  pay  the  legacy,  a 
mortgagee  of  the  devisee  of  the  land 
shall  not  be  allowed  his  costs  in  a 
suit  against  him,  and  the  devisee  for 
payment  of  the  legacy.  [Shacklcton 
V.  Shackleton.]       •     -    -    •     24!! 

6.  A  purchaser  under  a  decree  is  en- 
titled to  his  costs  where  the  Master 

•  reports  against  the  title,  although 
there  is  no  fund  in  Court.  [Smith 
y.  Nelson.]       -----    557 

7.  An  order  obtained  by  a  defendant 
to  a  bill  of  discovery  for  payment 
of  his  costs  is  regular,  although  the 
plaintiff  had  previously  become 
bankrupt     [Hibberson  v.  Fielding.] 

371 

8.  Creditor  proceeding  at  law  against 

the  executor  after  a  decree,  allowed 
his  costs  at  law  incuh^  previous 
to  notice  of  the  decree,  but  not  his 
costs  of  the  motion  to  restrain  his 
proceedings.    [Anonymous.]   -  424 

9.  If  a  bill  of  costs  is  taxed  after  the 
solicitor's  death,  his  representative 
v*L  not  be  ordered  to  pay  the  costs 
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of  taxation,  although  more  than  a 
sixth  is  deducted.    [In  re  Cole»] 

463 

COVENANT. 

The  reversioner  of  leaseholds,  with 
the  privity  of  the  tenant  for  life, 
renewed  the  lease  in  his  own  name, 
and  covenanted  to  repair  the  pre- 
mises :  held  that  he  wias  to  be  con- 
sidered as  having  entered  into  the 
covenant  on  behalf  of  the  tenant  for 
life,  and  that  the  latter^s  estate  was 
liable  for  dilapidations  occasioned 
by  his  neglecting  to  repair.  [Marsh 
V.  WeUs.] 87 

CREDITOR'S  SUIT, 

Where  a  plaintiff  files  a  bill  on  be- 
half of  himself  and  all  other  per- 
sons of  the  same  class,  he  re- 
tains the  absolute  dominion  of  the 
suit  until  the  decree,  and  may  dis- 
miss the  suit  at  his  pleasure;  hut 
after  the  decree  he  canilbt  deprive 
the  other  persons  of  the  same  clasB 
of  the  benefit  of  the  decree,  if  they 
think  fit  to  prosecute  it  [Handford 
V.  Storie.]  ------    ig6 

See  Debtor  ahd  CaEDiToa,  1, 5. 

CROSS-BILL. 
See  DsEDg,  1. 

DEBTOR  AND  CREDITOR. 

1.  A  bill  to  carry  the  trusts  of  a  cre- 
ditor's deed  into,  execution  may  be 
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filed  on  behalf  of  all  the  creditors 
by  one  of  them  only  where  they  all 
executed  the  deed,  but  were  very 
numerous.    [Weld  v.  Bonham,]   91 

3.  A  father  lent  a  aum  of  money  to 
bis  son  to  enable  him  to  engage  in 
trade,  and  took  his  promissory  note 
for  it|  and  afterwards  persuaded  his 
son  to  continue  the  trade  against  his 
inclination^  whereby  the  son  sufTered 
great  losses.  The  father  on  his  death- 
bed caused  the  promissory  note  to 
be  buimed  and  died  intestate ;  held 
that  the  burning  of  the  note 
aipounted  in  equity  to  a  release  of 
$he  debt,  and. that  the  sum  which 
remained  dua  upon  it  was  an  ad- 
vancement to  the  son.  {^Gilbert  v. 
WetkereU.] 254 

3.  Creditor  proceeding  at  law  against 
the  execator,^r  a  decree,  allowed 
his  costs  at  law  incurred  previous  to 
notice  of  the.  decree,  but  not  his 
costs  of  the  motion  to  restrain  his 
proceedings*    lAnm^ffnous,]      424 

4*  If  by  \\m  neglect  of  the  creditor  the 
benefit  of  some  of  the  securities  for 
the  debt  is  lost,  the  surety  is  pro  tanto 
discharged.  {Caydv.Butltr.'l  457 

5.  A  creditor  who  had  filed  a  bill  on 
behalf  of  himself,  and  all  other 
creditors,  against  trustees  to  whom 
estates  had  beep  conveyed  for  pay- 
ment of  the  debts,  having,  in  con- 
sideration of  paycB^nt  of  his  debt 
by  an  agent  of  the  debtor,  dismissed 
the  bill  before  any  decree,  although 
he  was  paid  out  of  the  trust  fund ; 
a  bill  filed  by  another  creditor,  on 
b^l^alf  Pf  bi^V^V  ^^  ^  other  cre- 


ditors, against  the  plaintiff  in  the 
first  suit,  and  the  trustees  for  reco- 
very of  the  sum  paid  to  him,  was 
dismissed  with  costs,  it  appearing 
that  the  trustees  gave  no  authority 
for  the  .payment  out  of  the  trust 
fund,  and  that  he  did  not  know  that 
he  had  been  paid  out  of  that  fund. 
IHandfordy.  Storie,]      -    -     196 

6.  A  debtor  to  a  testator  cannot  main- 
tain a  bill  against  the  personal  re- 
presentative, to  obtain  the  directions 
of  the  Court  as  to  the  disposal  of  the 
money  due  by  him,  and  to  restrain 
an  action,  brought  by  the  personal 
representative,  to  recover  die  debt, 
on  the  ground  that  the  debt  had 
been  appropriated  by  the  testator 
for  a  particular  purpose,  and  that 
the  personal  representative  intended 
to  apply  it  for  purposes  not  war- 
ranted by  the  will.  [Dartkez  \. 
WinterJ]        .-.-..  536 

7.  An  annuity  of  200  L  was  bequeathed 
to  A.  provided  he  paid  2,000  L  due 
to  the  testator ;  but  if  he  paid 
1,000/.,  then  an  annuity  of  100/. 
with  a  recommendation  to  the  exe- 
cutor to  lean  on  the  side  of  mercy, 
and  to  be  liberal  to  him.  A.  paid  off 
1,400/.,  the  executor  (who  was  also 
residuary  legatee)  paid  the  annuity 
of  ^ooL  during  his  life,  and  waved 
ia  writing,  but  did  not  fonpally  re- 
lease, the  remainder  of  the  debt; 
)iis  executor  may  withhold  the  an- 
nuity until  the  rjemainder  of  the 
4ebt  is  paid.  Semble.  [Hemmings  v. 
Gurrcy.']     - 311 

i^fj^  S4TiSf  ACTIOX,  2. 
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DECftEE. 

1.  Where  a  plaintiff  files  a  bill  on 
behalf  of  himself  and  all  other  per- 
sons of  the  same  class,  -he  retains 
the  absolute  dominion  of  the  suit 
until  the  decree,  and  may  dismiss 
tbe  bill  at  his  pleasure ;  but  after 
the  decree  be  cannot  deprive  the 

.  other  persons  of  the  same  class  of 
the  benefit  of  the  decree,  if  they 
think  fit  to  prosecute  it.  [Handford 
y.  Stone]  ------     196 

9.  Where,  by  mistake,  sums  paid  into 
court  under  the  decree  were  includ- 
ed in  the  balances  reported  due  from 
the  defendant,  and  tbe  decree  on 
further  directions  ordered  those  ba- 
lances to  be  paid  into  court :  held 
that  the  mistake  could  not  be  recti- 
fied without  rehearing  the  cause  on 
the  latter  decree.  [Brook/eld  v. 
Bradley,]  --••---64 

See  Appearance. 


DEEDS. 

t.  Production  of  an  instrument  in  the 
plaintiff's  possession  ordered  npon 
motion,  supported  by  affidayit»  that 
the  defendant  believed  the  instru- 
ment to  be  foiged^  and  that  he 
could  not  fiilly  answer  the  bill  before 

.    he  inspected  it.     [Jones  v.  I^evds.] 

342 

24  If  a  bill  is  filed  to  set  aside  a  con- 
veyance, on  the  ground  of  fraud, 
the  Court  .will  not)  on  motbn,  order 


a  production    of   the  conveyance. 
[7^/frv.  Drayton.]     -    -    -     309 

DEFENDANT. 

Ordered,  that  a  defendant  a  female  in- 
fant not  baptized,  should  be  described 
in  the  subpoena  as  the  youngest  fe- 
male child  of  the  father  and  mother. 
[Eieyy.BroiighfoH.]  -  -  -  188 
See  AirswiR,  4.  AppXARAHtfc. 
Witness. 

DEMURRER. 

A  defendant  against  whom  aft  attach- 
ment had  issued  for  want  of  an  an- 
swer, tendered  the  costs  of  the 
Contempt,  and  then  filed  a  demurrer. 
The  demurrer  was  ordered  t»  he  ta- 
ken off  the  file.    [Melhr  ▼.  H4dl.] 

321 

See  MULTITARIOUiitHSSft. 

Parties,  3. 

DEPOSITIONS. 

The  Conn  vrill  not,  on  mdtidii,  order 
depositions  in  H  tithe  valise  in  the 
Exchequer,  to  be  read  in  a  tithe 
suit  in  this  Court,  against  elliter  oc- 
cupiers ^f  land  in  the  stole  pdrish, 
though  the  objects  of  both  M^ts  And 
the  Interest  of  the  palties  w^re  the 
same.  lOoodtnought.AI^.]  481 

DEVISE. 

i.  Devise  of  aft  estate  to  tnist^es  u^n 
trust  to  pay  the  relils  and  ptdlBm  to 
tiie  testatoi^s  son  /.^  while  ufMMar- 
ried,  and  to  conyey  to  him  In  dase 
of  his  marriage,  with  the  eenseot  of 
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the  tnuteesy  but  in  ease  he  should 
marry  against  their  consent,  then 
to  sell  the  estate,  and  divide  the 
proceeds  among  other  persons.  The 
eon  having  married    without  the 
knowledge  of  the  trustees,  both  of 
whom  disapproved  of  the  marriage 
when  they  were   informed  of  it: 
held  that  the  marriage  having  been 
had  without  the  consent  of  die  trus- 
tees, though  not  against  their  con« 
sent,  the  devise  over  took  effect. 
[Long  V.  Akketts.]     -     -    -     179 
s.  Where  real  estate  is  devised,  sub- 
ject to  debts  ahd  legacies,  and  the 
devisee  is  also  executor,  a  purchaser 
or  mortgagee  from  him  of  the  real 
estate  is  liable  to  the  charge,  if  the 
circumstances  of  the  transaction  af- 
ford   intrinsic   evidence,  that   the 
mortgage  or  purchase  money  was 
not  to  be  applied  for  the  debts  or 
legacies.    IWatkins  v.  Cheek.]   199 

3.  Testator  having  surrendered  some 
of  his  copyholds  to  the  use  of  his 
will,  and  left  others  unsurrendered, 
devised  all  his  copyhold  messuages, 
lands,  &C.9  whatsoever  and  where- 
soever, and  which  he  had  surren- 
dered to  the  use  of  his  will :  hela 
that  the  unsurrendered  as  well  as 
the  surrendered  estates  passed  by  the 
will.     [Strutt  V.  Finch.]       -     229 

4.  Testator  directed  his  real  and  per- 
sonal property  to  be  sold  and  divi- 
ded amongst  his  sisters,  a  power  to 
the  executors  to  sell  the  real  pro- 
perty was  implied.  [Tylden  v. 
Hyde.] 238 


5.  Testator  directed  his  residuary  es- 
tate to  be  IdoT  out  in  the  purchase 
of  land  as  soon  as  a  convenient  pur- 
chase could  be  found  in  the  county 
of  York,  which  upon  a  fair  letting 
would  produce  a  yearly  rent  equal 
to  three  and  a  half  per  cent,  upon 
the  amount  of  purchase-moneyy  and 
in  the  mean  time  the  interest  of  his 
residuary  estate  to  be  accumulated. 
The  tenant  for  life  will  be  entitled 
to  the  interest  of  the  residuary  es- 
tate, from  the  end  of  one  year  aftei 
the  testator's  death  until  it  is  laid 
out  as  directed.  [Ktlvington  v. 
Gray.]  .    -    -    -    ^    -    -     396 

6.  Devise  of  freeholds  and  leaseholds 
to  A,  for  life,  and  after  his  decease 
to  the  heirs  of  his  body,  their  heirs, 
executors,  &c.,  gives  ^.  an  estate 
tail  in  the  former,  and  the  absolute 
interest  iu  the  latter.  [Kinck  v* 
fVard.] -    409 

7.  Devise  of  copyhold  land  in  fee 
upon  condition  that  the  ilevisee 
within  one  month  pay  3,000  /.  to  the 
executor,  to  be  applied  for  chari- 
table purposes,  the  testator  having 
left  no  customary  heir,  and  no  next 
of  kin.  Held  that  the  devisee  took 
the  land  subject  to  the  payment  of 
the  2/X)o/.,  and  that  the  Crown 
(and  not  the  Lord  of  the  Manor), 
was  entitled  to  the  2,000/.  by  pre- 
rogative if  personal  estate,  because 
there  was  no  next  of  kin;  and  if 
real  estate,  because  there  was  no 
customary  heir.  IHenckman  v.  The 
Attorney  General]      .    -    •    498 
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B.  Testator  devised  his  estates  at  S. 
and  H.  to  trustees,  in  trust,  if  there 
nhonld  be  only  one  son  of  D.  who 
should  attain  twenty-one,  for  that 
son,  and  in  case  there  should  be  two 
or  more  such  sons,  in  trust  for  the 
second  of  them,  and  gave  all  the 
residue  of  his  estates  to  trustees  in 
trust  to  sell.    He  afterwards  drew 
his  pen  through  the  trust  to  sell, 
and,  by  a  codicil,  declared  that  he 
intended  to  erase  the  direction  to 
sell  only  ;  he  then  gave  all  his  es- 
states  to  the  son  of  P.  who  should 
first  attain  twenty-one,  and  change 
his  name  toE.    D.  at  the  death  of 
the  testator  had  a  son  who  was  still 
an  infant,  and  afterwards  had  ano- 
ther son:    held,   that  the  codicil 
revoked  the  devise  of  the  S.  and 
H.  estates,  and  also  the  devise  of 
the  residue  of  the  estates  to  the 
trustees  ;  and  that  D/s  eldest  son 
took  under  this  codicil  an  imme- 
diate vested  interest,  both  in  the 
estates  of  which  the  testator  was 
seised  at  the  date  of  his  will,  and  | 
those  he  purchased  afterwards,  and 
consequently  was    entitled  to  the 
rents  during  his  infancy,    [Duffield 

v.Elwes.] 644 

9.  Devise  of  "  all  my  freehold  and 
copyhold  messuages,  &c.  the  copy- 
hold parts  thereof  having  been  duly 
surrendered  to  the  uses  of  this  my 
wiiy  passes  unsurrendered  as  well 
as  surrendered  copyholds.  .  [Oxen* 
Jorthy.CawkxBdl.]     -    .    -    558 

See  Construction.  4,  5. 
Leaseholps. 
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DISCOVERY  BILL  OF. 

An  order  obtained  by  a  defendant  to  a 
bin  of  discovery  for  payment  of  his 
costs  is  regular,  although  the  plain- 
tiff had  previously  become  bank- 
rupt.   [Hibbersonw.  Elding.]  371 


DISMISSAL  OF  BILL. 

The  time  for  dismissing  the  bill  for 
want  of  prosecution  being  arrived, 
and  the  plaintiff  having  become 
bankrupt,  ordered  that  the  bill  be 
dismissed  without  costs,  unless  the 
assignee  file  a  supplemental  bill 
within  three  weeks,  [Sharp,  y. 
Hullett.] 49^ 

SefDECREE,!.  Practicb,i8. 20.30. 


ELECTION. 

1.  By  the  settlement  on  the  marriage 
of  J.  H.  with  C.  /{.  portions  were 
to  be  raised  for  the  younger  chil- 
dren of  /•  H.  by  C.  R.  or  any  fii- 
ture  wife,  but  not  to  be  paid  until 
after  the  decease  of  /•  H.,  C.  il.,  or 
such  fiiture  wife,  though  no  estate  n 
was  given  to  such  fiiture  wifei  and 
power  was  given  to  «/.  H.  to  ap- 
point the  interest  of  the  portions  to 
be  raised  for  the  children's  mainte- 
nance,  and  on  his  default  the  same 
power  was  given  to  the  trustees, 
and  the  maintenance  was  directed 
to  be  paid  on  the  first  quarter-day 
after  the  decease  of  the  survivor  of 
jr.  IT.,  C.  R^  or  such  fiiture  wife, 
J.  H.  died  leaving  his  second  wife 
surviving,  and  by  Us  iiriU,  which 
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was  not  duty  attested^  directed  the 
maintenance  to  be  nused  from  the 
time  of  his  death,  and  gave  other 
benefits  to  his  eldest  son :  held  that 
the  trustees  had  no  power  to  allow 
maintenance  during  the  second 
wife's  life-time,  but  that  the  eldest 
son  should  be  put  to  his  election,  as 
he  had  other  benefits  under  the  will, 
and  was  the  only  party  that  could 
be  benefited  by  withholding  the 
maintenance.    [Hume  v.  Rundeil,'] 

s.  Where  it  was  not  apparent  on  the 
face  of  the  will,  that  a  general  de- 
vise in  trust  to  sell  was  intended  to 
include  a  particular  estate,  of  which 
the  testatrix  had  been  wrongfully  in 

.  poisesdoo  up  to  the  time  of  her 
death,  the  rightful  owner  of  that 
estate  is  not  put  to  his  election  in 
respect  of  an  interest  bequeathed  to 
him  in  the  money  to  be  produced  by 
the  sale  of  the  estate.  [Blotmmrt 
y.Plujier.} 597 

iSee  Equity.  Debtor  and  Cre- 
ditor, 6.^-SpftciviG  Perform- 
AMCSy  5. 

EQUITY  OF  REDEMPTION. 

Trustee  in  receipt  of  the  rents  and 
profits  of  a  mortgaged  estate,  under 
an  old  conveyance  of  the  equity  of 
redemption,  upon  trust  to  sell  and 
pay  off  certain  debts  which  had  been 
long  since  satisfied,  is  not  entitled 
to  x^eem  the  mortgage.  \James  v. 
Biou.     Owen  v.  Flack.l        -    600 ; 

See  HUSBAKD   AND   WlFE,    I.        | 
MORTGAGEi   8. 
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ESCHEAT. 


Devise  of  copyhold  land  in  fee  upon 
condition  that  the  devisee  within 
one  month  pay  9,000  /•  to  the  exe- 
cutor, to  be  applied  for  charitable 
purposes,  the  testator  having  tefl 
no  customary  heir,  and  no  next  of 
kin :  held  that  the  devisee  took  the 
land,  subject  to  the  payment  of 
2,000  Z.,  and  that  the  Crown  and 
not  the  lord  of  the  manor  was  en- 
titled to  the  9,ooo2.  by  prerogative; 
if  personal  estate,  because  there  was 
no  next  of  kin,  and  if  real  estate, 
because  there  was  no  customary 
heir.  [Henchman  v.  The  Attorney* 
General.']    ------    498 

ESTOPPEL. 

A  conveyance  by  lease  and  r^ase 
will  operate  as  an  estoppel,  and 
where  the  releasee  can  have  the 
benefit  of  the  convejranoe  at  law, 
this  Court  will  not  interfi»«  in 
his  behal£    [B^nsky  v.  fiiw^lm.] 

EVIDENCE. 

1.  Tlie  castody  fnom  which  a  docn* 
nvent  offered  in  evidence  istafc^n, 
oannot  be  proved  by  an  interested 
person* 

The  plaintiff  repraeented  himself  in  his 
biM  as  eBtided  to  the  tttfaes  of  the 
parish  of  B.  without  noticing  a  dis- 
trict called  H.,  which  was  part  of 
the  parish^  but  had  of  late  years 


INDEX. 


625 


been  considered  as  a  distinct  parish. 
At  the  trial  of  issues  as  to  certain 
moduses  in  B.«  the  plaintiflf  proved 
that  H.  was  part  of  B.,  and  that  the 
moduses  did  not  prevail  in  H«;  the 
verdict  vras  however  in  favour  of  the 
moduses.  A  motion  by  the  plaintiff 
for  a  new  trial  was  refused,  because 
the  evidence  as  toH.  was  a  surprise 
upon\he  defendant,  and  was  calcu« 
lated  to  defeat  the  intention  of  the 
Court  in  directing  the  issues.  [Car* 
ringianv,  Jones.]  -    -    -    -     135 

3.  It  is  not  necessary  for  a  plaintiff 
who  claims  an  estate  as  tenant  in 
tail  under  the  marriage  settlement 
of  his  fiather  and  mother,  to  prove 
their  marriage  by  affidavit  before 
he  shows  cause  against  dissolving 
an  injunction  to  restrain  an  eject- 
ment brought  against  him  to  reco« 
\er  the  estate.  [Hodgson  v.  Dean,] 

221 

3.  Payment  of  money,  though  evi- 
dence against  the  payer  of  the  title 
of  the  party  receiving  it,  is  not 
evidence  against  the  receiver  that 
the  payer  was  the  party  bound  to 
pay  it.  [James  v.  Biou,  Owen  v. 
Flack.] 600 

4.  The  suppression  of  some  of  a  series  of 
documents  relating  to  the  title,which 
are  admitted  to  be  in  the  possession 
of  a  party>  is  evidence  that  the 
documents  withheld  afford  inferences 
unfavourable  to  the  title  of  the  party 
who  withholds  them.    [Ibid.] 


EXCEPTIONS. 


Vol.  II, 


Where  a  plaintiff  takes  no  exception 
to  the  answer  to  the  original  bill,  he 
cannot  take  an  exception  to  the  an- 
swer to  the  amended  bill,  upon  a 
principle  which  would  have  applied 
equally  to  the  answer  to  the  original 
bill.     [Ovetf  v.  Leighton.]    -    334 

2.  Exceptions  to  an  answer  containing 
in  substance,  but  not  verbaiimj  mter- 
rogatories  not  answered,  will  be  over- 
ruled ;  but  if  the  defendant  has  sub- 
mitted to  answer,  and  his  further 
answer  is  referred  back,  be  is  toa 
late  to  object  to  the  form  of  the 
exceptions.  [Hodgson  v.  Butterfield.] 

236 

3.  Where  exceptions  will  lie  to  a  mas- 
ter's report,  it  must  be  regularly 
confirmed  before  any  order  cs^i  be 
made  upon  it.    [Scott  v.  Livesetf.] 

300 

4.  It  is  irregular  to  obtain  one  order  of 
reference  only,  where  more  than  one 
answer  is  excepted  to.  [Aliansm  v. 
Moorsom\,]       -----    478 

5.  Exceptions  cannot  be  taken  to  a 
Master's  report  approving  of  new 
trustees,  nor  will  the  Court  interfere 
with  the  report  of  the  Master  where 
there  is  no  complaint  that  the  per- 
sons approved  of  by  him  are  unfit. 
[The  Attorney  General  w.  Dyson  J] 

538 


EXECUTOR. 

1.  An  executor  or  administrator  may, 
after  a  suit  is  instituted  against  him 

T  X 
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for  ao  aoropDtv  pcjr  aoy  sbnple  000- 
tract  or  spectaltj  creditor,  and  will 
be  aOowed  soch  payment  io  poHiDg 
hit  accoantt.     {^Malihy  v.  AuseflL] 

227 

2.  Teitator  gave  annnitifft  to  his  tra»- 
tees  for  their  tiMible  in  the  ezecntioo 
of  his  wiU,  and  died  possessed  of 
several  houses  let  at  weekly  tents. 
The  troslees  are  justified  in  paying 
a  person  to  collect  these  rents,  and 
do  not  therelbre  lose  their  annuities. 
[tVUkuum  V.  WUkimson.'l      -     237 

3.  Testator  directed  his  real  and  per- 
sonal property  to  be  sold  and  divided 
amongst  his  sisters:  a  power  to  the 
executors  to  sell  the  real  property 
was  implied.      \Tyld€m  v.  Hyde.'\ 

238 

4.  A  debtor  to  a  testator  cannot  main- 
tain a  bill  against  the  personal  re- 
presentatlve,  to  obtain  the  directions 
of  the  Court  as  to  the  disposal  of  the 
money  due  by  him,  and  to  restrain 
an  action  brought  by  the  personal 
representative  to  recover  the  debt^ 
on  the  ground  that  the  debt  had 
been  appropriated  by  the  testator  for 
a  particular  purpose,  and  that  the 
personal  reproentative  intended  to 
apply  it  for  purposes  not  warranted 
by  the  will-    \Parthez  v.  Winter.] 

536 

5.  An  executor  admitting' himself  to 
be  a  debtor  to  the  tesutor  will  be 
ordered  .011  nation  to  pay  the  debt 
into  Court.  [RotkrotU  v.  Roihwell.] 

2t8 


EXECUTORY  DEVISE. 

If  a  tenant  of  an  estate  sabject  to  an 
execBtory  devise  pays  off  a  charge 
npoo  the  estate,  and  the  executory 
devise  afterwards  takes  eftct,  his 
executors  will  be  entitled  to  be  re- 
paid the  amouQt  of  the  plwge. 
[Dnrntwatar  v.  Comie.]    -    -    340 

FORECLOSURE. 

Where  a  mortgagee  becomes  a  bank- 
rupt and  a  bill  of  foreclosnre  is  filed 
against  him  and  his  assignees,  the 
Court  will  not,  on  the  application  of 
the  assignees  alone,  make  an  imme- 
diate decree  under  7  Oto.  2,  c.  20. 
[Garikv.  nomas.]    -    .     -     188 


HCI& 

Devise  of  copyhold  land  in  fee  upoo 
condition  that  the  devisee  within 
one  month  pay  2000  i!.  to  the  ex- 
ecutor, to  be  applied  for  charitable 
purposes,  the  testator  having  no 
customary  heir  and  no  next  of  kin : 
held  that  the  devisee  took  the  laad 
subject  to  the  pajrment  of  the  2000  /. 
and  that  the  Crown  (^qd  not  the 
liord  of  the  Manor),  was  entitU  to 
the  20oa/L  by  prerogatiYie  if  per- 
gonal estate,  because  there  was  no 
next  of  kin,  and  if  real.estele,  be- 
cause there  was  na  cuatamaiy  heir. 
[Hi^tchmfin  v.  The  Attamy  Ge- 
neral.]     498 

See  CoNVERSiOK,  1,  2. 
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HUSBAND  AND  WIFE, 

1.  Husband  and  wife  mortga^d  the 
wife's  freeholds  for  looo  years,  re- 
serving the  power  to  redeem  to 
thetn,  of  eithipr  of  them,  and  Ic^ 
vied  a  fine  to  the  mortgagee  for 
the  term,  and  subject  thereto  to  the 
husband  ill  fee;  diey  filso  surrend- 
ered the  wife's  copyfaoldB  to  the 
mortgagee  in  fee,  reserving  the 
power  to  rtpdeem  to  th^  husband  and 
his  heirs;  the  husband  afberwirds  re- 
leased his  i^uity  of  redemption  as 
to  both  entati^^  to  the  mortgagee 
in  fete ;  the  mortgagee  entered  into 
possession,  and  the  husband  after- 
wards died:  held  that  the  wife  is 
entitled  to  redeem  the  copyholds, 
but  not  the  freeholds.  [Reeve  v. 
Hicks.] 403 

3.  A  lady  entitled  to  a  fund  in  court 
married  the  dary  after  she  came  of 
age.  After  the  Inarnage,  a  settle- 
ment of  her  property  was  made  on 
her  and  her  husband  for  their  lives, 
and  on  the  children  of  the  marriage, 
absolutely :  but  th^  wife  never  con- 
sented in  Court  to  a  transfer  of  the 
fund  to  the  trustees.  After  the  hus- 
band's death  and  the  birth  of  a 
child,  the  settlement  was,  at  the  suit 
of  the  wife,  declared  void,  because  it 
contained  no  provision  for  a  second 
marriage,  and  becaaae  the  rights 
acquired  by  the  husband  were,  on 
account  of  the  precipitation  of  the 
marriage,  a  surprise  on  the  wife. 
[Long  y.  Long.]    -    -    -    -     119 

3.  A  suit  by  husband  and  wife  against 
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tb6  trut/te^  of  the  latter's  separate 
propierty  cannot  be  plentded  in  bar 
to  fet  subeeqnent  «uit,  by  her  f^hi  her 
next  friend,  agaittst  her  tnisteeii  and 
husband,  although  the  relief  prayed 
in  both  suits  is  the  same.     [Reeve 

y.Ddby.'} 464 

4.  This  Court  will  decree  specific  per- 
formance of  ah  agreement  of  sepa- 
ration between  bbiibdhdl  snd  Wif(i, 
althongh  the  agreenient  l^ts  ih^e 
oh  a  tompromise  of  indi'chlients 
preferred  by  the  wifi  agtfn^t  the 
hosbaiid  and  otheirs  for  ite  ^^\x\i 
on  her.    [Elwoftijjf  v;  BM.]    iJ2 

INCUMBRANCE. 

See  EXECUTORT  DlfcVIBS.      TCI^ANT 

IN  Tail,  2. 

INFANT. 

U  A  lady  entitled  to  a  Ifund  in  court 
married  the  day  after  she  came  of 
age.  After  the  marriagea  settlement 
of  her  property  was  made  on  her  and 
her  husband  for  their  Uvea,  and  on 
the  children  of  the  marriage,  abso- 
lutely ;  but  the  wife  never  consented 
in  court  to  a  transfer  of  the  fund  to 
the  trustees.  After  the  husband's 
death  and  the  birth  of  a  child  the 
settlement  was,  at  the  suit  of  the 
wife,  declared  void,  because  it  con- 
tained no  provision  for  the  second 
marriage,  and  becaose  die  rights 
acquired  by  the  hosband  were,  on 
account  of  the  precipitation  of  the 
marriage,  a  sarprise  on  the  wife. 
[Long  y.  Lang*]    -    -    -    -    119 

2.  Where  there  are  several  funds  pro- 
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vided  by  different  persons  for  the 
maintenance  of  infants,  the  interest 
of  the  infants  must  alone  determine 
which  of  the  funds  is  first  appli- 
cable.     [Foljambev.  WiUoughby»'\ 

165 
See  Ward  of  Court. 

IMPERTINENCE. 

1.  The  bill  alleged  that  a  bill  of  ex- 
change  held  by  the  defendant  was 
an  accommodation  billy  and  required 
him  to  set  forth  the  particulars  of 
the  consideration  pretended  to  be 
gpiven  for  it.  The  answer  denied  the 
allegation,  and  stated  that  the  bill 
of  exchange  was  paid  to  the  defend- 
ant in  the  regular  course  of  his  bu- 
siness as  a  banker,  and  that  the  con- 
sideration did  not  consist  of  any 
specific  sum,  but  of  cash  from  time 
to  time  drawn  out  by  the  payer: 
held  that  this  was  a  sufficient  an- 
swer, and  that  it  would  have  been 
impertinent  in  the  defendant  to  set 
forth  the  general  banking  account* 
[Webster  y.Threlf all,]    -     -     190 

s.  Prolixity  in  setting  forth  important 
documents  is  not  impertinence: 
therefore,  where  the  defendant  set 
forth,  verbatim,  in  his  answer,  a 
state  of  facts  and  all  the  affidavits, 
to  show  that  the  demand  made  in 
this  suit  had  been  disallowed  by  the 
Master  in  a  former  suit,  the  Court 
held  that  the  answer  was  not  im- 
pertinent.  [Lotoe  v.  iniliams.]  574 

3.  An  order  for  referring  a  defendant's 
examination  for  impertinence  can- 
not'be  obtained  ns  of  course,  if  the 


plaintiff  has  proceeded  on  the  exat- 
mination.  [Johnstone  v.  Ure.]  578 

INJUNCTION. 

1.  Giving  a  notice  of  trial  is  breach 
of  an  injunction  to  stay  trial.  [Bird 
v.  Brancker.']     -----    186 

2.  It  is  not  necessary  for  a  plaintiff 
who  claims  an  estate  as  tenant  in 
tail  under  the  marriage  settlement 
of  his  father  and  mother,  to  prove 
their  marriage  by  affidavit  before 
he  shows  cause  against  dissolving 
an  injunction  to  restrain  an  eject- 
ment brought  against  him  to  re- 
cover the  estate.  [Hodgson  v.  Dean.] 

3.  An  order  for  an  injunction  for 
want  of  an  answer,  obtained  after 
the  Master  has  signed  his  report  0  f 
the  insufficiency  of  the  answer,  but 
before  the  report  is  filed,  is  irregular. 
[Wt/nne  y,  Jackson.]  -     -     -     226 

4.  Special  injunction  granted  to  stay 
proceedings  in  an  action  in  the  court 
of  Common  Pleas  at  Lancaster. 
[^Hine  v.  Fiddes.]  -     -     -     -    370 

5.  Although  an  injunction  is  not  ap- 
plied for  upon  an  original  bill,  yet 
if  the  bill  is  afterwards  amended,  an 
injunction  will  be  granted,  as  of 
course,  upon  the  defendant  taking 
an  order  for  time  to  answer  the 
amended  bill.  [Statham  v.  Hughes.] 

382 

6.  The  common  injunction  had  issued 
against  all  the  defendants.  One  of 
them  filed  his  answer,  and  then  ob- 
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tained  the  order  nisi  to  dissolve  the 
•injunction,  suggesting  that  all  the  de- 
fendants had  answered :  the  order 
was  discharged  for  irregularity. 
[Todd  ^.  Distnor.]      -     -     -     477 

7.  The  plaintiff  obtained  the  common 
injunction  after  four  proclamations 
had  been  made  under  an  exigent 
issued  in  an  action  commenced 
against  him  by  the  defendant :  held 
that  it  was  a  breach  of  the  injunc- 
tion for  the  defendant  to  sue  out  a 
writ  to  compel  the  sheriff  to  make 
the  fifth  proclamation.  [Mar sack  v. 
Bailey.] 577 

8.  An  author  having  sold  the  copy- 
right of  a  work  published  under  his 
own  name,  and  covenanted  with 
the  purchaser  not  to  publish  any 
other  work  to  prejudice  the  sale  of 
it;  setnUe  that  another  publisher, 
who  had  no  notice  of  this  covenant, 
will  be  restrained  from  publishing  a 
work  subsequently  purchased  from 
the  same  author,  and  published 
under  his  name,  on  the  same  sub- 
ject, and  though  there  be  no  piracy 
of  the  first  work.  [Barfieldy.Nichol' 
son.]     .-------     1 

INTEREST. 

Where  the  purchaser  upon  entering 
into  possession  paid  the  amount  of 
of  his  purchase-money  to  his  ban- 
ker, and  gave  notice  that  he  was 
•ready  to  invest  it,  in  such  manner 
as  the  vendor  should  require,  but  no 
answer  was  returned  to  that  notice, 
and  the  purchaser,  during  the  iuves- 
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tigation  of  the  title,  kept  in  the 
hands  of  his  banker  a  balance  equal 
to  the  amount  of*  the  purchase- 
money,  except  for  four  days,  when 
it  was  a  little  less ;  the  Court  held 
the  purchaser  not  liable  for  interest, 
on  the  difference  between  his  ave- 
rage balance  during  the  period  in 
question,  and  during  the  three  pre- 
ceding years.     [Winter  v.  Blades.] 

393 

See  Devise,  5.    Legacy,  9. 

TNTERPLEADEK. 

If  an  action  is  brought  against  an 
auctioneer  for  a  deposit,  he  cannot 
file  a  bill  of  interpleader,  if  he  in- 
sists upon  retaining  either  his  com- 
mission or  the  duty.  [Mitchdl  v. 
Hayne.]  -------63 

• 

ISSUE. 

The  plaintiff  represented  himself  in 
his  bill  as  entitled  to  the  tithes  of 
the  parish  of  B.,  without  noticing 
a  district  called  M.,  which  was  part 
of  the  parish,  but  had  of  late  years 
^  been  considered  as  a  distinct  parish. 
At  the  trial  of  issues  as  to  certain 
moduses  in  B.,  the  plaintiff  proved 
that  H.  was  part  of  B.,  and  that  the 
moduses  did  not  prevail  in  H.; 
the  verdict  was  however  in  favour 
of  the  moduses.  .  A  motion  by  the 
plaintiff  for  a  new  trial  was  refused, 
because  the  evidence  as  to  U.  .was  a 
surprise  upon  the.  defendant,  and 
was  calculated  to  defeat  the  inten- 
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tion  of  tjha  Court  m.  dinectNig  the 
iB^ies.    ^CarningUm.\»  JonesJi.   1^6 

JOIlSfeT-STOCK  COWtPANY. 
See  Ak^vbr,  & 

1 .  No  app^l»liea  to  tke  Ouuit  o£  Gbaxi« 
eety  from  decisioDS^  either  o£  t(»e 
Privy  Counoil^  or  tbe  Comniiq|ionej» 
under  the  acts  and  conventions  for 
indjfOfi^igfiQg  Britishi  f^l^tf  for 
the  confiscation  of  their  property 
hy  the  Freiicb^r^^Iutiopary  govern- 
ment.    [HUl^y.Reardan,'],   -    431 

3.  Funds  givQu  hy  the  Crown,  the 
iQgi^l^ture,  or  individuals^  for  s^y 
pui)lic  or  K^qeral  jHirpose,  are  to  be 
a^inij^t0i;ed  by  Coiirts  of  Equity, 
as  charitable  funds,  but  not  where 
they  are  derived  wholly  from  rates 
or  assessments  under  an  Act  of 
Parliament.  [Attorney-General  v. 
Heelis.l 77*.  78 

Set  Cbabity,  f.  Wa^d  o»  Coi^et. 


A  lease  was  granledto  W.,  who  afcer- 
wardp  committed  an  act  of  bank- 
ruptcy,  asd-  then  exiecuted  a  decla- 
ration of  trust  in  favour  of  R. ;  on  die 
trial-  ef  an  issue  directed  by  the 
Court,  it  was  found  that  W/sname 

•  was  used  in  trust  for  R« :  held  that 
the  lease  did  not  pass  to  W«'s  assig- 
nees.   [Oordner  v.  Romfi.l  -  .  946 

See  TjENANT  FOR  Live,  1. 


LEASE  ANA  RdLEASfi. 

A  conveyance  by  lease  and  releacte 
will  operate  as  an  estoppel,  and 
where  the  releasee  can  have  the  be- 
nefit of  the  conveyance  al  law,  by 
way  of  estoppel',  this  Court  wiliaot 
interfere  in  his  behalf:  {BeKdey  v. 
Burdon.l     -.-.-.    51^ 

LEASEHOLDS. 

Tfst^trix  devis^  all  her  ra^sfuiages, 
lan(|a»  tenements,  hereditaments, 
and  real  estate  to  trustees^  in  trust 
to  sell :  held  that  leaseholds,  passed 
tp  the  trustees  un^er  the  devise  of 
all  hex  messuages,  ^c*  [IHxon  v. 
I^wxoft,    SUmn  v.  Jor^^]    3^7 

See  Cqnstructiok^  %^ 

LEGACY. 

1.  Legacies  given  to  the  same-peraoos 
though^^  difiereni  instruments, 
and  in  some  instanced  of  different 
amounts :  held  to  be  substitutional. 
[Gillespie  r.  Jiexander,]'      -     145 

2.  Legacy  charged  upon  the  real  es- 
tate to  vest  immediately  on  the  tes- 
tator's death,  but  to  be  paid  to  the 
legatee  on  attaining  21,  and  the 
interest  to  be  applied  in  the  mean 
time  for  maintenance :  the  legatee 
having  died  before  attaining  si» 
held  that  the  express. direction  that 
the  legacy  should  vest  oa  the^leath 
of  the  testator  prevents  ita  sinkiag 
for  the  benefit  of  the  devisee,  and 
that  the  personal  represeotatLve  of 
the  legatee  was  entitled  40i  the  le- 
gacy.     [ilVatkim  V.  Cieik}.    J09 


3*  Residiiary  bequest  to  twa  ^rand- 
damghters  of  testatrix  ''  in  trost,  till 
they  come  of  age  or  marry,  the  in- 
terest CO  be  received  in  the  mean 
time  and  paid  to  thenar  but  if  one  of 
them  die"  before  itiarriage  or  of  age, 
then  to  the  sorviVoiy  her  child,  or 
children,  Ikit  ifhoald  ihey  both  die 
leaving  no  is^e^  then  I  give  them 
power  to  leave  it  by  will  aKthey 
shall  thiak  fit/'  One  of  the  legatees 
married  and  the  other  attained  3i : 
held  that  they  both  acquired  abso- 
lute vested  intel-ests.  [Thackeray 
V.  Hampsan*]  -    -    *"    -    -    ai4 

4.  A  pecuniaiy  legacy  directed  to  be 
paid  by  the  sale  of  an  estate  whith 
the  testator  bad  contracted  td  pur- 
chase, is  payable  out  of  tbef  ta^tor's 
general  assets,  if  the'contmet  cibi- 
not  be  completed  [Fowter  v. 
WiUoughby.]    .    ..  -    .    .    354 

5.  Bequest  to  M^  o«  the*  day  of'  her 
marriage  with  any  other  person 
than  T.,  and  if  sfaermarried  T.,  then 
over.  M.  married  T.  in  the  life- 
time, and  with  the  cohsent  of  the 
testator:  hdd  that  she  M^  cffti- 
tled  to  her  legacy^  [Smitik'  v. 
Ccwdery.]   - 358 

6.  Legacy  of  600 /.  t6  F.j  aifd  at  her 
death  to  her  two  daughters  in  eqtfal 
shkres,  and  at  their  death  to  their 
children j  one  of  the  daughters  hav- 
ing died  without  children :  held  that 
the  dhildrefl  of  the  othei^  daughter 
did  not  take  the  whole  600  /•  but 
only  their  mother^s  share.  [Taniere 
V.  PearkeMk]      -    *    •    -    -    383 

7«  Bequest  to  teatatnxfs  daoghter  for 
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life,  and  after  her  death  as  riie 


should  appoint,  and  in  default  of 
appointmenttothe  testatrix's  next  of 
kin,  to  be  considered  as  a  vested  in- 
terest ^m  thelestatiix's  death,  ex- 
cept as  to  any  child  afterwards  born 
of  her  daughter.      The  daughter 
having   died  without  having  had 
any  child,  and  without  executing 
any  appointment :  held  that  the  per-, 
sons  who  would  be  next  of  kin  at 
the  testatrix's  death,  if  her  daughter 
had  been  then  dead  without  child- 
ren, were  entitled.  [Bird  v^  fVood.} 

400 

8*  Where  legacies  were  charged  upon 
the  real  estatss  of  a  trader,  and  his 
devisee  and  executor  sold  part  x>f 
the  real  estates  before  the  debts 
were  paid :  held  th&t  the  purchaser 
notwithstanding  47  Ceo*  3.  c.  74, 
was  liable  to  see  his  purchase-money 
applied  in  payment  of  the  legacies. 
[Horn  v.  Horn,"]    -    -    -    -    448 

9.  legacy  to  A.  as  soon  as  she  attains 
i  21  with  interest  is  contingent,  and 
I  no  interest  is  payable  until  the  le- 
gatee attains  31,  and  then  is  to  be 
computed  frdm  the  end  of  a  year 
after  the  testator's  dc^.  [Knight 
\,  Knight.']      -    -    -    -    -  .490 

10.  Bequest  of  moneyto  trustees  upon 
trust  to  invest  it  in  the  public- funds 
and  pay  the  dividends  to  A*  vtatil  her 
marriage,  and  upon  her  marriage  to 
transfer  the  stock  to  her,  but  in 
case  she  should  die  unmarried,  then 
to  transfer  the  stock  to  such  person 
as  she  should  by  her  will  appoint, 
and,  in  defauk  of  such  appointmeati 
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lo  her  ci^ectttoTE,  or  administrators. 
Sembte  that  she  is  not  entitled  to 
have  the  fund  transferred  to  her 
while'she  remains  unmarried.  [WU- 
eon  V.  Mount*]      -    -    -    -    493 

6fe  Condition,  i.     Construc- 
tion, 6. 


LEGACY  DUTY. 

r.  A  testator  resident  in  India,  and  hav- 
ing  all  his  property  there,  bequeathed 
tis  residuary  estate  to  H.  L.,  but  if 
she  should  die  before  him  then  to 
her  children.    H.  L.  died  before  the 
'  testator  and  the  executor,  who  was 
also  resident  in  India,  proved  the 
will  there  and  remitted  the  residue 
to  his  agent  in  England,  with  di- 
rections to  pay  it  to  H.  L.  or  her 
children.     A  suit  having  been  in- 
stituted by  the  children,  who  were 
infants,  against  the  executor  and  his 
agents  to  have  the  residue  secured : 
iield  that  the  legacy  duty  was  payable 
upon  it,  and  that  administration  to 
the  testator  ought  to  have  been  taken 
oul  in  this  country,  and  the  adminis- 
trator made  a  party  to  the  suit. 
^Logan  v.  FairUe.']    -     -     -     284 
2.  Where  a  testator  dies  in    India, 
having  personal  estate  there  only, 
and  his  executors  reside  and  prove 
his  vwlf  there,  no  duty  is  payable 
on  a  legacy  remitted  to  a  legatee  in 
England.  [Ibid.} 


of  the  infants  must  alone  dMcnnine 
^hich  of  the  funds  is  first  appli- 
cable.     [Foljdmbe  V.  WiUaughby.] 

165 

2.  By  the  settlement  on  the  marriage 
of  J.  H.  with  C.  R.  portions  were 
to  be  raised  for  the  younger  chil- 
dren of  J.  H.  by  C.  R.,  or  any  fu- 
ture wife,  but  not  to  be  paid  unUl 
after  the  decease  of  J.  H.,  C.  R. 
or  such  future  wife,  though  no  es- 
Uite  was  given  to  such  future  wife, 
and  power  was  given  to  J.  H.  to  ap- 
point the  interest  of  the  portions  to 
be  raised  for  the  children's  main- 
tenance,  and    on    his  default  the 
same  power  was  given  to  the  trus- 
tees, and  the  maintenance  was  di- 
rected to  be  paid  on  the  first  quar- 
ter day  after  the  decease  of  the 
survivor  of  J.  IL,  C  R.  or  such 
future  wife.    J.  H.  died  leaving  his 
second  wife  surviving,  and  by  his 
will,  which  was  not  duly  attested, 
directed    the  maintenance    to    be 
raised  from  the  time  of  his  death, 
and  gave  other  benefits  to  his  eldest 
son :  held  that  the  trustees  had  no 
power  to  allow  maintenance  during 
the  second  wife's  lifetime,  but  that 
the  eldest  son  should  be  put  to  his 
election,  as  he  had  other  beqefiU 
under  the  will,  and  was  the  only 
party  that   could  be  benefited  by 
wiOiholding      the       maintenance. 
[Hume  \.  RundclL]     -    -    -     i74 


MAINTENANCE. 

Where  there  are  several  funds  pro- 
vided by  different  persons  for  the 
piainten^nce  of  infants,  the  interest 


MISDEMEANOR. 

It  is  not  illegal  to  compromise  indict- 
ments for  a  misdemeanor,  wus  as 


INDEX. 


to    indktmeDts  for  felony.      [£/• 
worthy  v«  Bird.]     -     -     -    -     372 

MISTAKE. 

1 .  Surveyors  appointed  to  make  a  parti- 
tion between  tenants  in  common  hav- 
ing by  mistake  allotted  to  one  of 
them  a  piece  of  land  which  belonged 
to  him  exclusively,  and  several  of 
the  allotments  having  been  sold  be- 
fore the  mistake  was  discovered,  the 
Court  decreed  a  pecuniary  compen- 
sation to  be  made  to  him.  [Dacre 
V.  Gorges.]       -     -     -  .  -     -     454 

2.  The  lord  of  a  manor  being  seised 
of  it  in  fee,  subject  to  an  executory 
devise  over,  purchased  an  estate, 
partly  freehold  and  partly  copyhold 
of  the  manor,  and  afterwards,  under 
an  enclosure  Act,  carried  in  two 
claims,  one  in  respect  of  the  de- 
vised, and  the  other  in  respect  of 
the  purchased  estate,  and  obtained 
two  allotments  accordingly;  he 
afterwards  died,  and  the  executory 
devise  took  effect:  held  that  the 
copyhold  part  of  the  purchased  es- 
tate being  extinguished  in  the  ma- 
nor, passed  with  it  to  the  e^ocutory 
devisee,  who  was  also  entitled  to  so 
much  of  the  allotment  obtained  in 
respect  of  the  purchased  estate  as 
was  proportionate  to  the  value  of  the 
copyhold  part;  and  it  was  referred 
to  the  Master  to  apportion  the  al- 
lotment accordbgly.  [King  v. 
Moody.]      ------    679 

MODUS. 
See  IssuB# 


MONEY,  PAYMENT  OF,  INTO 

COURT. 

1 .  A  defendant  who  had  covenanted  to 
pay  a  sum  of  money  to  the  trustees 
of  his  marriage  settlement,  but  had 
omitted  to  do  so,  ordered  upon  mo- 
tion in  a  suit  for  the  performance  of 
the  trusts  of  the  settlement  to  pay 
the  money  into  court*  [Rothtoell 
v.  Roihwell.]    -----     qiy 

2.  Where  the  answer  contains  a  clear 
admission  that  there  is  trust  monies 
in  the  hands  of  a  defendant,  the  Court 
will  always,  on  an  interlocutory 
application,  order  it  to  be  paid  into 
court*  [Ibid.] 

See  Executor,  5. 

MONTH. 

Where  an  order  allowed  the  plainti£f 
a  month's  time  to  amend  his  bill : 
held  that  a  lunar  month  was  meant. 
[CresMwell  v.  Harris.]      -    -    476 

MORTGAGE. 

1 .  A  reconveyance  of  a  mortgage  made 
in  1745,  but  not  afterwards  men- 
tioned in  the  title  deeds,  ought  to  be 
presumed  where  no  demand  of  either 
principal  or  interest  has  been  made 
for  several  years,  and  the  mort- 
gage deeds  have  been  long  in  the 
possession  of  the  owner  and  hb  an- 
cestors.'   [Cooke  V.  Sohau.]  -     154 

2.  Where  a  mortgagee  becomes  bank- 
rupt, and  a  bill  of  foreclosure  is 
filed  against  him  and  his  assignees, 
the  Court  will  not,  on  the  applica- 
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tfoOiof.thd  sti^igntM  ai^iie,  bake  an 
immediate  docree  under  7  Geo,  2, 
c.  20.    [Garth  v.Thomqs,']  -     188 

3.  W&ere  a  legacy  is  charged  upon 
Tand  and'  tBe  price  of  the  land  is  fn- 
sufficient  to  pay  the  legacy,  a  mort- 
gagee of  the  ({evisee  of  the  land 
shall  not  be  allowed  his  costs  in  a 
soit  against  him  and  the  devisee  for 
payment  of  the  legacy.  [Shackkion 
V.  Siacileton.J  -  '  -     -    -    -  242 

4.  Where  a  mortgage  deed  contains  a 
power  6f  sale>  with  a  direction  that 
the  surplhs  produce  shall  be  paid  to 
the  mortgagdr,  his  eieecutbrs  and 
administrators;  if  a  sale  takes  place 
in  the  lifetime  of  th€f^mof%a^or  the 
surplus  h  peiMial'  eiMIe,  but  if 
after  his  death,  it  is  real  estate. 
[fVright  \»  Rose.}      -    -    -    323 

&,.  Tenant  in  tail  in  remainder  (after 
.  tstates  to  A.  for  life,  and. to  his  first 
and  other  sons  in  tail)  pays  off  a 
mortgage  during  the  life  of  the  te- 
nant for  life,  takes  an  assignment' to 
himself  of  the  mortgage  term,  and 
afterwards"  comes  into  possession  of 
tfati  eatater  and  dies  without  i«soe : 
Hm  movtgage  is  a  Auhskting  charge 
forthe  benefit  of  his  tpersonial  estete, 
diere  being  no  act  t^  shew  a  con- 
trary intention;  [WigseU  V.  Wig^eil.] 

364 
6b  Husband  aadi'  wife  mortgfiged  the 

miUis   fieehoUs  f(br   i,ooe  years, 

reserving,  the  power  to  redeem  to 

tlMftv  agi  €Mk^  of  then,,  and  le-^ 

vied  fti  fine;  to<  the  mortgagee^ .  for 

the*  term/  and  sebject  tfaeiete  to  the 

basbttid:.  in:  fee^.  they  diam  tfurrtn- 


d4red  the.  wife^  t^fiykMk  to  the 
mortgagee  in-  ik^  rtesenritig  the 
power  to  redeem  to  the  husband  and 
his  heirs ;  tftie  htisbend  afterwards 
ndleased  his  equity  of  redempdon 
aS'  te  botii  estaitesto  the  mortgiaAee 
in  fee,,  tlie  mortg^ee  entered^  into 
possession^  aifd  the  honbeiid  after- 
wards died:  held  that  the  wife  is 
entitled  to  redeeiti  the  copyholds, 
but  not  the  freeholds*  [i^eve  v. 
ifioA*.]  -------    4P3 

.  MORTMAIN. 

A  devise  to  the  British  Museum  \i 
within  the  statute  of  mortmldn ;  and 
so  is  every  devise  ror  a  public  par- 
pose,  whether  local  or  genexkl. 
[TViw/ee*  of  British  Museum  v. 
White.} -    594 

MULTIFARIOUSNESS. 

iD'emUrrer  allowed  to  a  bill  for  a  dis- 
i     covery  and  commissions  to  exaiiiine 
I     witnesses  in  add'  of  the  defence  to 
two  separate  atttom  for  t^  ae- 
rate libels.  [ShiackeH  v.  Macaui^,} 

79 
NEW  TRIAL. 


Where  it  appeavai  ihsA^  an  ineutti- 
bvancer  on^an.  estate  in  YorMfire 
searched  the  register  from  a  certain 
date  only,  if  i^rfU'noC  be  presumed 
that  he  had;  nsii^e^  ^  any  of  the 


\ 
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contents  prior  t9  ttorf:  dite.    [Hodg-  I 
sonv.DeanJ]    -----     22^ 


ORDER. 

Wl^r^  an  order  allow^  the  plaintiff  a 
month's  time  to  aineiid  hit  bill: 
held  th^t  hmar  month  was  mqant. 
[Cre^swdlv^  Harri$*\     -    -    4j6 

PARENT  AND  CHILD. 

A  tenant  for  life  of  real  estate,  with 
remainder    to    his  children  as  he 
should  appoint,  remainder  to  them 
in  fee,  entered  into  an  agreement 
with  a  creditor,  to  which  hiscliil- 
dren  were  parties,  that  the   esjtate 
should  be  immediately  sold^  and  one 
half  of  the  produce  |^d  to  the  fa- 
tber»  and  the  other  to  the  children ; ' 
the  father  remained  in  possession 
ioT  seven  yeani,  s^nd  thep  died  wit)i- 
out.  having  tojkeu  any  step,  to  OMry, 
the  agreement  into  effect;,  a.  bjU 
by  the  persoqftlrepreiiMintativeof  the 
creditor  again^  the  children  and 
th^  representative  of  the  father,  to 
have  the  agreement  carried. into  ef- 
fect,, waji  dismissed,  on  the^  ground 
that  the  father,  by  continuing  in 
possession  of  the  estate,  deprived 
his  daughters  of  the  benefit  of  the 
agreement.    [RhodcM  v.  CooA:.]  488 

See  Portions. 

PARTIES. 

u  BiU^ihree  oi  the  partners  in  aoia- 
m^i^^ous-  tmding^oompftnj,  claiming 
cortaiik  i^vileget  under  the  artides 
of  GODutiMiBhiDi  fflrflinrt  thn  mem- 


fa^miofi  the  eMunittal.4brflMU)a|pbg 
1I10  eemmereial  aoaeenas  o#  the 
qegyany, dimnisuftj^  bemi0»itwas 
not  filed  by  the  plaintiffii  on  behalf 
of  tbemadves  and  the  other  pari- 
nera  not  membcrs'of  tbecomintlfeee. 

s.  A  biU  to  carry  thetflufltoof  nore- 
ditor's  deed  into^  exAcution  may  be 
filed  on.  behalf  of  dl  the  oredites 
b(y  one  of  them  only,  when  they 
ail  executed  the  dee<  bnt  wieye  very 
numerous.    [JVeid'v*  Bo»4a»j]  91 
3.  DenMirrer  allowed  toa.biUlbr.tlie 
specific  perfojonance  of  an  agree- 
ment for  a  lease  entered  into  by  the 
trustees  of  a  nomeront  company  for 
thA  ufi^'  of  the  company^  btcauae 
none  of  the  memhjecs  of  the  com* 
pany    were    parties   to    the    bill. 
[DougkU/f*  HOr^ftilL]     %    -    184 
4,.  One  of  the,  shareholders  of  aicanaL 
is  entitled  to  file.  a.  hiUf,  on  behall  of 
himself  and  the  other  shareholders 
to  set  aside  an  ag^reement.  made;  by 
the,  commissioners  of  the-eanal con- 
trary to  the.  proTisiona^if  thfli.  act 
under  which  4ia  caaal  wasrmadey 
bacausev  whatever,  faene&ta.  maji^  be 
reserved  to  the  shareholdeim  by  the 
agreement,  they  must  all  be  cop- 
sidered  as  being  interested  in  bafug 
the  directions  of  the  act  complied 
with*  [Grajf,yr.  Chti^IiH^'}  #    -^    067 
5,  A  testator  resident  in  India,,  asd 
having  all  hig  property  there,  he* 
queathedhi&  residuary  estate  to  H. 
L.,  but  if  she  should  diebeCMvliim 
then  to  her.  children^.  .  H.  L.  died 
before  the  testator,  and  the  executor, 


636 

"wbo  was  also  resident  in  India, 
'  proved  the  will  there,  and  remitted 
the  residue  to  his  agent  in  England, 
with  directions  to  pay  it  to  H.  L., 
*or  her  children.  A  suit  having 
.  been  instituted  by  the  children  who 
'  were  infants,  against  the  executor  and 

•  his  agents  to  have  the  residue  secured : 
heldthat  the  legacy  duty  was  payable 
upon  it,  and  that  administration  to 
the  testator  ought  to  have  been  ta- 

•  ken  out  in  this  country,  and  the  ad- 
'  ministrator  made  a  party  to  the  suit. 

•  [Logan  V.  Fairlie,']     -    -    -     284 

See  Charity,  c. 

PARTITION. 

See  Compensation.      Commis- 
sion, 2. 

PARTNERSHIP. 

1.  Bill  by  three  of  the  partners  in  a 
numerous  trading  company  claiming 
certain  privileges  under  the  articles 
of  copartnership,  against  the  mem- 
'  hers  of  the  committee  for  managing 
the  commercial  concerns  of  the 
'  company,  dismissed,  because  it  was 
not  filed  by  the  plaintiffs  on  behalf 
of  themselves  and  the  other  part- 
ners not  members  of  the  committee. 
[Baldxvmy.  Lawrence.]      -     -     18 

2.'  "Where  a  partner  dies  leaving  the 
partnership  accounts  unsettled,  the 
Ecclesiastical  Court  will  grant  ad- 
ministration of  his  effects  to  the 
surviving  partners,  or  any  persons 
claiming  under  them,  if  his  next  of 
kin -decline  it.  [Cauihom  v.  Ckalie.'] 

127  I 
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PENSION. 


The  purchaser  of  a  pension  granted  by 
his  late  Majesty  during  pleasure^  is 
not  entitled  to  a  pension  g^ranted  by 
the  present  King  to  the  same  per- 
son, and  of  the  same  amount,  under 
a  new  warrant  reciting  the  grant 
made  by  his  late  Majesty,  which 
had  ceased,  though  the  motive  for 
granting  both  pensions  was  the 
same.     [Clap  \,  St,  John,"]      -    32 

PETITION. 

1 .  The  Court  has  no  jurisdiction  under 
the  52d.  Geo.  3.  c.  101.  to  direct, 
upon  petition,  an  account  of  the 
assets  of  a  person  who  had  re- 
ceived the  rents  of  a  charity  es- 
tate. [In  the  matter  of  St.  WefuCs 
Charity.]  -------66 

2.  '\^ere  a  bill  is  61ed  merely  to  ob- 
tain a  transfer  of  stock  standing  in 
the  name  of  a  trustee,  who  is  out  of 
the  jurisdiction  of  the  Courts  the 
order  must  be  made  at  the  hearing 
of  the  cause,  and  cannot  be  obtain- 
ed by  petition.     [Burr  v.  Mason.] 

11 

PLAINTIFF. 
Set  Decree,  1.     Witness. 

PLEA. 

1 .  After  plea  allowed  to  part  of  the 
bill,  the  plaintiff  cannot  amend  his 
bill  without  a  special  order,  to  be 
obtained  on  notice  of  motiotL  stating 
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the  proposed  amendcuents.    [Tayhr 
V.  Shaw.]     ---,---     12 

2.  After  plea  of  settled  account  allowed 
to  part  of  the  bill,  motion  to  amend 
the  bill  by  stating  facts  which  tend- 
ed to  shew  that  there  was  no  settled 
account)  or  that  the  plaintiff  ought 
to  be  allowed  to  surcharge  and  fal- 
sify was  refused  with  costs,  because 
the  plaintiff  could  prove  that  there 
was  no  settled  account  by  taking 
issue  on  the  plea,  and  might  have 
amended  with  a  view  to  surcharge 
and  falsify  before  the  plea  was  ar- 
gued.    [Ibid.] 

3.  Plea  by  husband  and  wife,  entitled 
as  a  joint  and  several  plea:  held, 
that  the .  word  ^^ several"  was  mere 
surplusage,  and  did  not  vitiate  the 
plea*     [Fitch  v.  Chapman,]    -     31 

4.  A  plea  may  be  filed  after  the  return 
of  a  simple  attachment.  [Hamilton 
v.  HWbert,]      -----     225 

5.  To  a  bill  by  assignees  of  a  bankrupt 
against  a  creditor,  a  plea  that  the 
suit  was  not  instituted  with  the  con- 
sent  of  the  creditors,  at  a  meeting 
pursuant  to  5th  Geo.  2.  c.  30.  s.  8. 
was  allowed.  [Ocklestone  v.  Benson.] 

265. 

6.  To  a  creditor's  bill  the  defendant 
pleaded  that  the  deceased  was  not 
indebted  to  the  plaintiff  at  her  death, 
and  accompanied  the  plea  by  an  an- 
swer, denying  the  existence  of  the 
debt,  and  the  manner  in  which  it 
was  alleged  to  have  been  con- 
tracted :  held  that  the  answer  over- 
ruled the  plea.    [Thring  v.  Edgar.] 

274 


6^7 

7.  An  answer  to  a  negative  plea 
must  he  confined  to  facts  specially 
charged,  as  evidence  of  the  plaintiff's 
title.     [Ibid.] 

8.  In  a  plea  of  purchase  for  valuable 
consideration,  without  notice,  it  is 
enough  to  deny  notice  generally  in 
the  plea ;  unless  facts  are  specially 
charged  in  the  bill,  as  evidence  of 
notice.      [Pennington  v.  Beechey."] 

282 

9.  A  suit  by  husband  and  wife  against 
the  trustees  of  the  latter's  separate 
property,  cannot  be  pleaded  in  bar 
to  a  subsequent  suit  by  her  and  her 

'  next  friend  against  her  trustees  and 
husband,  although  the  relief  prayed 
in  both  suits  is  the  same.  [Reeve 
v,  Dalby.]   ------    464 

10.  Aplea  of  purchase  for  valuable  con- 
sideration, without  notice,  is  no  pro- 
tection against  an  adverse  claini, 
which  the  purchaser  might  have  had 
notice  of  by  using  due  diligence  in 
investigating  the  title.  [Jackson 
and  Wife  v.  Rowe.]    -    -    -    472 

1 1.  Award  made  under  an  agpreement, 
entered  into  after  a  bill  is  filed,  to 
refer  the  whole  subject  matter  of  the 
suit  to  an  arbitrator,  may  bepleaded 
to  the  bill.  But  where  all  the  par- 
ties to  the  suit  were  not  parties  to 
the  award  (although  the  plaintiff 
was  a  party  to  it),  and  where  a  part 
of  the  prayer  of  the  bill  was  for  the 
execution  of  the  trusts  of  a  deed, 
under  which  some  of  the  parties  to 
the  suit  were  interested  who  were  not 
parties  to  the  award,  a  plea  of  the 
award  was  ordered  to  stand  for  an 
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maKweff  mA  libcftjr  to  ccotpi. 
[Drydtm  ▼.  JMouM.]  -  -  529 
It.  One  ^  liie  defiBMkate  tD  ft  bill  by 
Unaot  in  tail,  for  fiedempdoB  ^  an 
citatey  lumof^  pot  in  a  plea  of  a 
iae  leviei  of  part  of  the  estate, 
ancrring,  dnft  the  part  kieltHled  in 
llie  ioe  was  die  tftAy  part  of  the 
artale  in  whidi  tbe^eleodaat  dalin- 
€d  any  inteiesly  and  aocompamed  by 
an  answer  admitting  the  possession 
^  title  deeds,  he. :  held,  diat  the 
plea  waa  evemiled  by  the  answer. 
[MTflrHar  V.  Aonr.]  -  -  .  560 
See  AvtWER,  4.    Plsa,  5.  6. 9. 

PLEADING. 

1.  Unless  a  defect  in  the  memoriai  of 
an  annuity  is  stated  in  the  pleadings 
•D  eYideDoe^  do  adrantaga  can  be 
taken  of  it.   [Dmm^.CtJantft.']  56 

a«  DenMnrerallowedtoabiliformdis- 
eovery,  and  commiwions  to  examine 
wiinesaes  in  aid  of  the  defence  to 
twoseparata  actioBs,  for  two  separate 
libels.     \ShackeU  v.  Macaiday.']  79 

3*  Aa  aarver  as  to  matters  to  which 
fbedefendant  was  not  aHeged  to  be 
privy,  that  they  might  be  tme  for 
any  thing  he  knew  to  the  contrary, 
followed  by  an  averment  that  he 
waa  a  stranger  to  and  emtld  not  form 
any  belief  nespaiitiDg  them,  is  suffi- 
cient    [Amkmrti  yi.  Esag.]      183 

4«  Demvrrer  allowed  to  «  bill  fer  the 
specific  perfermaace  of  aa  agree- 
ment for  a  lease  entered  into  by  the 
trustees  of  a  numerous  company, 
for  the  use  of  the  company,  because 
none  of  the  membeis  of  the  com- 


pany  were   parties   to    the   hSL 
[Domglai  v.  Hors/alL]    -    -     l34 

5.  h  is  not  ueieasar>  to  pray  process 
against  persons  who  are  diaieed  id 
be  oat  of  thejurisifiction  c»f  tfaeCoart. 
[Ha^ioei  r.  Tkamituom.}     -    S19 

&  To  a  bil  by  assignees  of  a  bank- 
rupt by  a  creditor,  a  plea  that  the 
SQit  wasnotinstitntBd  wfdi  the  con- 
sent of  the  creditors  at  m  meeting 
pursaant  to  the  5th  Geo.  «,  c  30, 
s.  B,  was  allowed.  [(kkiegimK  v. 
Benton.']      ------    265 

7.  One  of  the  rimreholders  of  a  ca- 
nal is  entitled  to  ile  a  bill  on  behalf 
of  himself  andtheotiiersfaardioM- 
ersy  to  set  aside  an  agieeiaent  made 
by  the  comniissiotiers  of  tfie  canal 
contrary  to  previsious  of  the  act 
udder  which  the  canal  was  made, 
becaose  whatever  beasfila  maybe 
reserved  to  the  sharahcrfdefs  by  the 
agreement,  they  must  all  ba  consi- 
dered as  being  intaiestad  in  having 
the  directions  of  the  act  ceoiplied 
with.    [6r^v.  Gk^.]    -    167 

PORTIONS. 

A  father  being  tenant  for  life  under 
his  marriage  settleuMnty  with  power 
to  appoint  the  shares  in  svUrii  his 
younger  childhm  w^eie  to  lake  a 
sum  avbe  raised  for  their  portiens, 
having  exersised  the  power  by  his 
will,  aiierwards  ooade  a  piavision 
for  one  of  his  daughters^  took  a  re- 
lease from  her  of  her  pottBea,  and 
by  a  oodidl  re^roked  the  uypaint- 
ment  in  bis  will,  so  for  as  it  re- 


.^ffpscted  her:  held,  that  her  share 
did  not  sink  into  the  freehoUi  or 
bebng  to  his  residuary  legatee,  but 
that  the  other  younger  children  were 
entitled  to  the  whole  fund.  [Noel 
V.  Lord  Walnngham,']  -    -  *  -    99 

POWER. 

Where  a  power  was  to  be  executed  by 
a  will  signed  and  published  in  th? 
presence  of  and  attested  by  three 
witnesses :  held,  that  a  will  conclu* 
ding  with  this  declaration,  **  Ihi9  i) 
my  last  will  and  testament,"  and 
expressed  to  be  signed  by  the  testa- 
trix in  the  presence  of  three  attest- 
ing witnesses,  was  not  a  good  ap« 
pointment,  because  the  publication 
was  nQt  attested.  [Sianhop^  v. 
Keir.]      -«••,.-.    -37 

See  DfiviSE,  4.    Will,  4.    Ri- 

MOTBNESS, 

PRACTICE. 

1 .  Where  a  foil!  is  filed  merely  to  obtain 
a  transfer  of  stock  standing  in  the 
name  of  a  trustee  who  is  out  of  the 
jurisdiction  of  the  Court,  the  order 
must  be  made  at  the  hearing  of  the 
cause,  and  cannot  be  obtained  by 
petition.       [Burr  v.  Mason.'}      11 

2.  After  plea  allowed  to  part  of  the 
bin,  the  plaintiff  eannot  amend  his 

*  bill  without  a  special  order  to  be 
-    obOLBied  OB'  notioe  of  motion,  stfir 

ting    the   parop^sfii  amendments. 

[Tgylm^M.ShaffD^]  f    -    -    -    12 

■^.  After  plea  of  aetded  account  allowed 

•  to  partef  the  hill,  a molion  toamend 
i  .  the  bill  by  stating  faola  which  tend* 
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ed  (0  shew  that  Iheve  wai  no  set- 


tled account,  or  that  the  plaintiff 
ought  to  be  allowed  to  surcharge 
and  falsify,  was  refused  with  costs, 
because  the  plaintiff  could  prove 
that  there  was  no  settled  aceovnt  by 
taking  issue  en  the  plea,  aad  might 
have  amended  with  a  view  to  ear- 
charge  and  falsify  before  the  plea 
was  argued.    [Ibid.] 

4.  Where  by  mistake  smns  paid  into 
court  under  the  decree  were  inclu- 
ded in  the  balances  reported  due 
from  the  defendant,  and  the  decree 
on  further  directions  ordered  those 
balances  to  be  paid  into  court : 
heh),  that  the  mistake  could  not  be 
rectified  without  rehearing  the  cause 
on  the  latter  deorse.  [Brook/kU  v. 
Bradley.]      -    -    •    -    -    •    64 

5.  Where  a  deeree  ordera  tfae^lefend- 
ant  to  retain  his  costs,  vAnea  taxed, 
out  of  the  balance  in  his  hands  4nd 
pay  the  reeidue  into  enurt,  if  the 
defendant  delay  to  get  the  easts 
taxed,  the  plaintiff  mast  mofe  that 
he  may  bring  in  his  hill  of  costs  to 
be  taxed  withm  a  limited  time,  and 
not  that  he  may  pqr  in  tbe  whole 
balance.    [NetMome  ▼•  SkmrwuikJl 

95 

6.  A  Master's  repoit  ef  a  receiver's 

account,  like  his  report  apon  taxa- 
tion of  costs,  does  not  nqniw  coa# 
firoaatioB,  and  cannei  he  excepted 
te»;  but  the.  CcMirt. will  enter  into 
the  consideratioB  of  objectioas  to 
the  general  principle  on  which  the 
Master  has  proceeded  ia  taking  a 
ceceiver's  accoimt,  but  not  jaf  eb- 
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jections  to  particular  itemst  of  it. 
[Shexoell  y.  Janes.']     -    -    -     170 

7*  It  is  not  irregular  for  the  defend- 
ant's solicitor  to  be  one  of  the  com- 
missioners for  taking  the  answer. 
[Bird  y,  Brancker.]     -     -     -     186 

8.  A  defendant  who  had  covenanted 
to  pay  a  sum  of  money  to  the  trus- 
tees of  his  marriage  settlement,  but 
had  omitted  to  do  so,. ordered,  upon 
motion  in  a  suit  for  the  performance 
of  the  trusts  of  the  settlement,  to 
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13.  It  is  not  necessary  for  a  plaintifT 
who  claims  an  estate  as  tenant  in 
tail,  under  the  marriage  settlement  of 
his  father  and  mother  to  prove  their 
marriage  by    affidavit,   before    he 

.  ,8hoWs  cause  against  dissolving  an 
injunction  to  restrain  an  ejectment 
brought  against  him  to  recover  an 
estate.      [Hodgson  v.  DeanJ]      321 

14.  A  plea  may  be  filed  after  the  re- 
turn of  a  simple  attachment.  [Ha^ 
milton  v.  Hibbert.}      -    -     -     225 


pay  the  money  into  court.     [Roth-    15«  A  defendant  may   file  a  further 


wdl  y.  JtathweiL]  -  -  -  -  217 
9*  Where  the  answer  contains  a  clear  ad- 
mission that  there  is  trust  money  in 
the  hands  of  a  defendant,  the  Court 
will  always^  on  an  interlocutory 
application,  order  it  to  be  paid  into 
Court.  [IbtdJ]  .  . 
10*  Where  a  schedule  written  on  paper 
was  returned  with  a  commission  of 
partition,  the  plaintiff's  clerk  in 
court  was  allowed  to  engross  it  on 
parchment,  and  to  file  the  engross- 
ment with  the  return,  in  analogy  to 
the  practice  where  foreign  deposi- 
tions are  returned  on  paper.  [Jones 
V.  Totty,] ^     219 

11.  If  there  is  only  one  defendant  the 
bill  may  be  ordered  to  be  taken  pro 
cotifesso  on  motion.  [Letois  v. 
MarskJ]      ......     220 

12.  Permission  given  to  defendants 
after  decree  to  examine  a  plaintiff 
as  a  witness,  the  Master  having 
certified  the  necessity  for  so  doing, 
and  the  plaintiff  having  no  benefi- 
cial interest  in  the  property  in  dis- 
pute.    [Hougkam  v.  Sandifs.']    221 


answer  before  the  Master  has  signed 
his  report,  as  to  the  insufficiency  of 
the  first  answer.  [  Wynne  v.  JacksmJ] 

226 

16.  An  order  for  an  injunction  for  want 
of  an  answer  obtained  after  the  Mas- 
ter has  signed  his  report  of  the  in- 
suflliciency  of  the  answer,  but  before 
the  report  is  filed,  is  irregular.  [Ibid.l 

17.  Production  of  an  instrument  in  the 
plaintiffs  possession  ordered,  upon 
motion  supported  by  afiidavit  that 
the  defendant  believed  the  instru- 
ment to  be  forged,  and  that  he  could 
not  fully  answer  the  bill  before  he 
inspected  it.   [Jones  v.  Lewis^  242 

18.  Where  exceptions  will  lie  to  a 
master's  report,  it  must  be  regularly 
confirmed  before  any  order  can  be 
made  upon  it.     [ScoH  v.  JJfi>esy,'\ 

300 

19.  If  a  bill  is  filed  to  set  aside  a  con- 
veyance on  the  ground  of 'fraud,  the 
Court  will  not  on  motion  order  a 
production  of  the  conveyance.  [2y- 
ler  v.  Drayton,]     -    -    -    -    309 

20.  A   defendant,  against  whom  an 


\ 
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attachment  had  inued  for  want  of 
an  answer,  tendered  the  costs  of  the 
contempt  and  then  filed  a  demorrer : 
the  demurrer  was  ordered  to  be  taken 
off  the  file.    [MeUor  v.  HalL]    32 1 

18.  A  second  order  to  dismiss  cannot 
be  obtained  on  the  day  on  which  a 
former  order  to  dismiss  is  dis- 
charged.   [Fox  V.  MorexMod,]    325 

19.  Special  injunction  granted  to  stay 
proceedings  in  an  action  in  the 
court  of  Common  Pleas  at  Lan. 
caster.     [Mine  v.  Fiddes,]    -     370 

20.  A  bill  of  revivor  having  been 
filed,  but  no  order  to  revive  ob- 
tained, the  Court  ordered  the  plain- 
tiff to  revive  within  ten  days,  or 
both  the  -original  bill  and  bill  of 
revivor  to  be  dismissed.  [Bolton  v. 
Bolton.] 371 

'21.  An  order  obtained  by  a  defendant 
to  a  bill  of  discovery  for  payment  of 
his  costs,  is  regular,  although  the 
plaintiff  had  previously  become  bank- 
rupt. [Hibberson  v.  Fielding,]    371 

22.  Where  a  party  is  in  custody  of  the 
warden  of  the  Fleet  under  process 
from  the  Common  Pleas,  and  is  de- 
tained upon  an  attachment  from  this 
court,  he  mustbe  brought  up  by  habeas 
corpus  to  the  bar  of  the  court,  and 
turned  over  to  the  harden  of  the 
Fleet,  before  a  sequestration  can 
issue.     [Const  v.  Barr.]  -    -    452 

23.  The  Court  will  appoint  a  receiver 
in  India  of  a  testator's  assets,  on  the 
application  of  an  executor  resident 
in  England,  but  the  receiver  must 
give  sureties  resident  in  England. 

[Cockbumw.RaphaeL]    -    -    453 
Vol.  II. 


24.  The  comnaon  injunction  bad  issued 
against  the  defendants ;  one  of  them 
filed  his  answer,  and  then  obtained 
the  order  nisi  to  dissolve  the  in« 
junction,  suggesting  that  all  the  de- 
fendants had  answered.  The  order 
was  discharged  for  irregnlarity. 
[Todd  V.  DUmor]  -    -    .    •    477 

25.  It  is  irregular  to  obtain  one  order 
of  reference  only  where  more  than 
one  answer  is  excepted  to.  [JOanson 
V.  Moorsom,]    -    •    .    -    -    478 

26.  If  a  person  who  is  named  as  a  de- 
fendant, but  has  never  been  served 
with  a  subpcena,  or  appeared  to  the 
bill,  appears  by  counsel  at  the  hear- 
ing, and  consents  to  be  bound  by  the 
decree,  the  defect  is  cured.  [Capel 
V.  Butler.]  ------    457 

27.  Where  an  order  allowed  the  plain- 
tiff  a  month's  time  to  amend  his  bill: 
held  that  a  lunar  month  was  meant.  "" 
Cressxvell  v.  Harris.]       -    -    476 

28.  A  motion  for  a  commission  *to  ex- 
amine a  witness  abreadi  in  aid  of 
an  action  at  law«  must  be  supported 

.  by  an  affidavit  stating  the  name  of 
the  witness  and  the  points  to  which 
he  is  to  be  examined.  [MauUzaM 
v.  Machado.]    -    -    -    -    .    483 

29.  The  Court  will  not,  on  motJon,order  . 
depositions  in  a  tithe  cause  in  the 
Exchequer  to  be  read  in  a  tithe  suit 
in  this  court,  against  other  occu- 
piers of  land  in  the  same  parish, 
though  the  objects  of  both  suita  and 
the  interesis  of  the  parties  were  the 
aame.  [Goodsnougk  v.  ^/»ajr.]48i 

30.  The  time  for  dismissing  the  bill 
for  want  of  proeecatioo  being  ar« 

U  u 
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rived,  and  the  plaintiff  having  be- 
come bankrupt,  ordered  that  the 
bill  be  dismissed  without  costs,  un- 
less the  assignee  file  a  supplemental 
.  bill  within  three  weeks.  [Sharp  v. 
HuUeit]      --...-    496 

31.  Fourteen  directors  of  a  joint-stock 
company,  against  whom  a  bill  was 
filed  by  a  shareholder  in  the  com- 
pany for  an  account  and  dissolution 
of  the  concern,  having  filed  fourteen 
separate  answers,  with  long  sche- 
dules to  each,  each  of  the  answers 
and  schedules  being  nearly  verbatim 
the  same,  and  the  defendants  appear- 
ingall  by  the  same  solicitor,  who  had 

.  threatened  to  ruin  the  plaintiiF  by 
the  costs  of  the  suit ;  the  Court  di- 
rected a  reference  to  the  Master,  to 
ascertain  whether  it  was  necessary 
or  expedient,  with  a  view  to  the 
defence,that  separate  answers  should 
have  been  filed.  IVaiuandau  v. 
Jlfoorf.]      ......    509 

32.  Exceptions  cannot  be  taken  to  a 
Master's  report  approving  of  new 
trustees,  nor  will  the  Court  interfere 
with  the  report  of  the  Master, 
where  there  is  no  complaint  that 
the  persons  approved  of  by  him  are 
unfit  [The  Attorney  General  v. 
-Py«>«-] 528 

34*  The  plaintiff  obtained  the  common 
injunction  after  four  proclamations 
had  been  \|nade,  under  an  exigent 
issued  in  an  action  commenced 
against  him  by  the  defendant :  held 
that  it  was  a  breach  of  the  injunc- 
tion for  the  defendant  to  sue  out  a  1 
writ  to  compel  the  sheriff  to  make  j 


£  X. 

the  fifth  proclamation.  [Marsack  v. 
Baiiey.] 577 

34*  An  order  for  referring  a  defen- 
dant's examination  for  impertinence 
cannot  be  obtained  as  of  course,  if  the 
plaintiff  has  proceeded  on  the  exa- 
mination. [Johfutofte  V.  Ure.]  578 

35.  A  purchaser  who  has  confirmed 
his  report  nisif  and  then  is  served 
with  a  notice  of  motion  to  open  the 
biddings,  cannot  confirm  his  report 
absolutely.  [Vamittart  v.  Collier.} 

608 

See  Executor,  5.  Solicitor,  s* 

PREROGATIVE. 

Devise  of  copyhold  land  in  fee,  upon 
condition  that  the  devisee,  within 
one  month,  pay  2,000  L  to  the  exe- 
cutor, to  be  applied  for  charitable 
purposes.  The  testator  having  left 
no  customary  heir,  and  no  next  of 
kin :  held  that  the  devisee  took  the 
laud  subject  to  the  payment  of  the 
2,000/.  and  that  the  Crown,  and  not 
the  lord  of  the  manor,  was  entitled 
to  the  2,000/.  by  prerogative,  if 
personal  estate,  because  there. was 
no  next  of  kin,  and  if  real  estate, 
because  there  was  no  customary 
heir.  [Henchman  v.  Attorney  Gene- 
ral.}  498 

PRESUMPTION. 
A  reconveyance  of  a  mortgage  made 
in  1745,  but  not  afterwards  men- 
tioned in  the  title  deeds,  ought  to  be 
presumed  where  no  demand  of  either 
principal  or  interest  has  been  made 
for  several  years,  and  the  mortgage 
deeds  have  been  long  in  the  posses<« 
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!(ion  of  the  owtier  aud  his  ances- 
tors.   [Cooke  V.  SoUau.]       -     154 

PRINCIPAL  AND  AGENT. 

Bill  to  set  aside  the  lease  of  a  farm 
granted  to  a  steward  by  his  em- 
ployer, dismissed  with  costs;  al- 
though the  lease  was  for  a  term 
longer  than  was  usual  on  the  estates, 
and  was  granted  at  the  solicitation 
of  the  steward,  on  an  agpreement 
made  before  the  sabsisting  lease  had 
expired,  and  at  a  rent  lower  than 
was  offered  to  the  steward  on  behalf 
of  the  occcupying  tenant;  it  ap- 
pearing that  the  rent  to  be  paid  by 
the  steward  had  been  fixed  by  a 
surveyor  named  for  that  purpose, 
by  the  employer,  and  on  a  valua- 
tion made  in  the  manner  usual  with 
that  surveyor,  and  the  offer  of  a 
higher  rent  being  known  to  the  em- 
ployer before  he  executed  the  lease. 
[Lord  SeUey  v.  Khoades."]  -    -    41 

PRINCIPAL  AND  SURETY. 

If  by  neglect  of  the  creditor,  the  be- 
nefit of  some  of  the  securities  for 
the  debt  is  lost,  the  surety  is  pro 
tmUo  discharged.  [Capel  v.  Buikr.] 

457 
PRO  CONFESSO. 

If  there  is  only  one  defendant  the  bill 
may  be  ordered  to  be  taken  pro  con- 
fesso  on  motion.   [Lads  y.  Manh.] 

no 

PUBLIC  POLICY. 

Where  a  plaintiff  filed  his  bill  for  an 
account  of  the  captain's  profits  of  a 
voyage  to  India  in  one  of  the  Com- 
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pany's  ships,  to  a  share  of  which 
the  plaintiff  was  entitled  under  an 
agreement  with  the  captain,  and  it 
was  alleged  by  the  captain's  ex- 
ecutors that  the  agreement  was 
made  in  consideration  of  the  plain- 
tiff having  procured  for  the  captain 
the  command  of  the  ship,  this 
Court  directed  an  issue  to  ascertain 
the  consideration,  reserving  the 
question  whether  such  an  agreement 
would  or  not  be  void.  [Monof  v, 
MacleodJ] 30X 

PURCHASER. 

See  Answer,  4.  Legacy,  8.  Bid- 
dings. Devise,  2.  Costs,  4.  6* 
Pension.  Plea,  6.  8.  Vendor 
AND  Purchaser,  3.  8. 

RECEIVER. 

1.  Motion  for  a  receiver  by  one  tenant 
in  common,  against  his  co-tenant  on 
the  ground  that  the  latter  had  given 
notice  to  the  tenants  to  pay  their 
rents  to  him  only,  and  had  adver* 
tised  the  estate  for  sale,  refused,  be- 
cause the  conduct  complained  of  did 
not  amount  to  an  exclusion.  [Tyion 
v«  Fairclough,']     -    .    •    •     143 

2.  A  master's  report  of  a  receiver's 
account,  like  his  report  upon  tax- 
ation of  costs,  does  not  require  con- 
firmation, and  cannot  be  excepted 
to ;  but  the  Court  will  enter  into  the 
consideration  of  objections  to  the  ge- 
neral principle  on  which  the  Master 
has  proceeded  in  taking  a  receiver^r 
account,  but  not  of  objections  to 
particular  items  of  it.  {^SheweUy* 
Jones.]  •---.--     170 

u  (J  2 
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3*  The  Court  will  appoint  a  receiver 
in  India  of  a  testator's  assets  on  the 
application  of  an  executor  resident 
in  England,  but  the  receiver  must 
give  sureties  resident  in  England. 
ICockbum  v.  Raphael,]     -     -     453 

RECONVEYANCE. 

SeeTiTLEy  1. 

REFEREE. 

Referees  may  take  the  opinion  of  a 
third  person  as  evidei^ce,  but  can- 
not previously  agree  to  be  bound  by 
it,  [Haperaji  V,  Hickman.]  -     130 

registe;r. 

Where  it  appears  that  an  incumbrancer 
on  an  estate  in  Yorkshire  searobed 
the  register  from  a  certain  dateoniy, 
it  will  be  not  be  presumed  that  he 
had  notice  of  any  of  the  contents, 
prior  to  that  date.  [Hodgson  v. 
Dean^]  -------    221 

REHEARING. 

Where,  by  mistake,  sums  paid  ii>to 
court  under  the  decree  were  inclu- 
ded in  the  balances  reported  due 
from  the  defendant,  and  the  decree 
on  further  directions  ordered  those 
bttlances  to  be  paid  into  court : 
held  that  the  mistake  could  not  be 
reccifiedy  without  rehearing  the 
cause  on  the  latter  decree.  [Brook' 
Jldd  V.  Bradley,]     -    -    •    -    64 

RELEASE. 

A  father  lent  a  sum  of  money  to  his 

son  to   enable  him  to  engage  in 

trade,  and  took  his  promissory  note 

for  it,  and  afterwards  persuaded  his 
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son  to  continue  the  trade  against  his 
inclination,  whereby  the  son  suf- 
fered great  losses.  The  father  on 
his  death  bed  caused  the  promissory 
note  to  be  burnt,  and  died  intestate: 
held  that  the  burning  of  the  note 
amounted  in  equity  to  a  release  of 
the  debt,  and  that  the  sum  which 
remained  due  upon  it  was  an  ed- 
vancement  to  the  son.  [Gilbert  v. 
JVttherell.] 354 

REMAINDER-MAN. 

A  trustee  of  a  term  for  payment  of 
debts  purchased  the  inheritance 
from  the  tenant  for  life,  and  had  it 
conveyed  to  him  by^ne  and  feoff- 
ment The  circumstance  of  the 
purchaser  being  trustee  does  not 
entitle  the  remainder-man  to  an 
account  of  rents,  except  from  his 
entry  to  avoid  the  fine,  nor  if  he 
neglects  to  claim  /or  five  years 
does  it  prevent  his  being  barred. 
[Reynolds  v,  Jones.]   -    -    -    206 

REMOTENESS. 

Settlement  on  husband  and  wife  for 
their  hves,  remainder  to  the  sons  in 
tail  male,  remainder  to  the  daugh- 
ters in  tail,  remainder  to  the  sur- 
vivor of  the  husband  and  wife  in  fee, 
with  the  power  to  the  wife  if  the 
husband  survived,  and  all  the  chil- 
dren of  the  marriage  died  without 
issue,  to  charge  the  estate  with 
5,000  /. :  held  that  the  power  is  void 
for  remoteness.  [Bristotov.  Bootkby.] 

RENEWAL  OF  LEASE- 
Sec  Tenant  for  Lije,  i.   ^ 
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REPORT. 

1.  A  master's  report  of  a  receiver's  ac- 
county  like  his  report  upon  taxation 
of  costs,  does  not  require  confirma- 
tion, and  cannot  be  excepted  to; 
but  the  Court  will  enter  into  the 
consideration  of  objections  to  the 
general  principle  on  which  the 
Master  had  proceeded  in  taking 
a  receiver's  account,  but  not  of  ob- 
jections to  particular  items  of  it. 
[ShexixllY.  Jones."]      -    -     -     170 

a.  Where  exceptions  will  lie  to  a  Mas- 
ter's report,  it  must  be  regularly  con- 
firmed before  any  order  can  be  made 
upon  it.    [Scott  V.  LivesfvJ]  -  300 

See  Exceptions,  5. 

RESIDUE. 

Testator  directed  his  residuary  estate 
to  be  laid  oat  in  the  purchase  of 
land,  as  soon  as  a  convenient  pur- 
chase could  be  found  in  the  county 
of  York,  which  upon  a  fair  letting 
would  produce  a  yearly  rent  equal 
to  three  and  half  per  cent  upon  the 
amount  of  the  purchase-money,  and 
in  the  mean  time  the  interest  of  bis 
residuary  estate  to  be  accumulated  : 
the  tenant  for  life  will  be  entitled  to 
the  interest  of  the  residuary  estate 
from  the  end  of  one  year  after  the 
testator's  death  until  it  b  laid  out  as 
directed.  [KUvingion  v.  Gray.]  396 

RESTRAINT  OF  MARRIAGE, 

Devise  of  an  estate  to  trustees  upon 
trust  to  pay  the  rents  and  profits  to 
the  testator's  son  A.  while  unmar- 
ried, and  to  convey  to  him  in  CBfie 
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of  his  marriage  with  the  coMsent  of 
the  trustees,  but  in  case  he  should 
marry  against  their  consent,  then 
to  sell  the  estate,  and  divide  the 
proceeds  among  other  persons.  The 
son  having  married  without  the 
knowledge  of  the  trustees,  bpth..  of 
whom  disapproved  of  the  marriage, 
when  they  were  informed  of  it: 
held  that  the  marriage  having  been 
had  without  the  consent  of  the  trus- 
tees, though  not  against  their  con- 
sent)  the  devise  over  took  effect 
[Long  V.  Ricketts.]     -    -    r     1,79 

See  Leoact,  5. 

REVOCATION. 

Testator  devised  his  esiatss  at  S.  and 
H.  to  trustees,  in  trastp.  if  there 
should  be  only  one  son  of  D.  w,ho 
should  attain  twenty-one,  fop  that 
son,  and  in  case  there  should  be  two 
or  more  such  sons,  in  trust  for  the 
second  of  them,  and  gave  all  the 
residue  of  his  estates  to  trastees,  in 
trust  to  sell.    He  afterwards  drew 
his  pen  through  the  trust  to  sell, 
and,  by  a  codicil,  declared  that  he 
intended  to  erase  the  direction  to 
sell  only :  he  then  gave  all  his  es-  ' 
tates  to  the  son  of  D.  who  should 
first  attain  twenty-one^  and  change 
his  name  to  E.    D.  at  the  death  of 
the  testator  had  a  son  who  was  still 
an  infant,  and  afterwards&ad another 
son :  held,  that  the  codicil  revoked 
the  devise  of  the  5.  and  H.  estates, 
and  also  the  devise  of  the  residue  of 
the  estates  to  the  trustees }  and  that 
D.'s  eldest  son  took  uiidbr  this  codi- 
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oil  an  immediate  vested  interest, 
'  both  in  the  estates  of  which  the  tes- 
tator was  seised  at  the  date  of  his 
will  and  those  he  purchased  after- 
wards,  and  consequently  was  en- 
titled to  the  rents  during  his  infancy. 
[Duffield  V.  Elwes.]    -    -    -    544 

SATISFACTION, 

1.  A  father  being  tenant  for  life  under 
his  marriage  settlement,  with  power 
to  appoint  the  shares  in  which  his 
younger  children  were  to  take  a 
sum  to  be  raised  for  their  portions, 
having  exercised  the  power  by  his 
will,  afterwards  made  a  provision 
for  one  of  his  daughters,  took  a  re- 
lease from  her  of  her  portion,  and 
by  a  codicil  revoked  the  appoint- 
ment in  his  will,  so  far  as  it  respec- 
ted her:  held  that  her  share  did  not 
sink  into  the  freehold,  or  belong  to 
his  residuary  legatee,  but  that  the 
other  younger  children  were  en- 
titled to  the  whole  fund.  [Noel  v. 
Itord  WaUingham,  \      -    -     -     99 
2.  A>  being  indebted,  as  his  fathers 
executor,  to  the  trustees  of  his  sister's 
marriage  settlement,  settled  on  her 
and  her  children  a  sum  to  a  larger 
amount,  in  consideration  of  the  na- 
tural love  •  and  affection  he  bore 
them ;  held  that  it  was  not  a  satis- 
faction of  the  debts.  [Drewe  v.  Bid- 
good.] 434 

SEPARATION. 

See  Husband  and  Wife,  4. 

SEQUESTRATION. 
Where  a  party  is  in  custody  of  the 
Warden  of  the  Fleet  under  process 
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from  the  Common  Pleas,  and  is  de« 
tained  upon  an  attachment  from  this 
court,  he.  must  be  brought  up  by 
habeas  corpus  to  the  bar  of  the 
court,  and  turned  over  to  the  warden 
of  the  Fleet  before  a  sequestration 
can  issue.  [Const  v.  BarrJ]        452 

SET  OFF. 

The  directors  of  a  company  assigned 
their  salaries  and  shares  to  the 
company,  to  secure  debts  due  from 
them  on  their  private  accounts,  and 
empowerted  the  company  to  direct 
the  treasurer  to  retain  the  salaries 
and  dividends,  and  sell  their  shares 
for  payment  of  their  debts ;  one  of 
the  directors  became  bankrupt,  but 
the  power  given  to  the  company  had 
not  been  exercised,  and  his  shares 
still  remained  in  his  name:  held 
that  they  passed  to  his  assignees  as 
being  in  his  order  and  disposition, 
but  that  the  company  had  a  right 
to  sot  off  against  the  bankrupt's 
debt,  the  dividends  and  salary  due 
to  him  at  his  bankruptcy.  [Nekan 
V.  The  London  Assurance  Company ^] 

292 

SETTLEMENT. 

A  will  directed  a  settlement  to  be 
made  of  real  estate  on  A.  and  bis  £rst 
and  other  sons  in  tail,  with  powers  of 
jointuring,  leasing,  sale  and  ex- 
change, and  all  other  clauses,  powers 
and  provisoes  usually  inserted  in 
settlements  of  the  same  kind :  held 
that  these  last  words  did  not  au- 
thorize the  insertion  of  a  power  to 


INDEX. 


charge  with  portions*    [Higginson 
V.  Barneby.]     -    -     -    -    ^    516 
See  Infant.    Ward  of  Court, 

SHIP- 
See  Public  Policy. 

SOLICITOR- 

1.  A  bill  filed  by  a  solicitor  on  instruc- 
tions furnished  by  the  brother-in- 
law  of  the  plaintiff,  without  any 
communication  with  the  plaintiff 
himself,  being  dismissed  with  costs, 
the  solicitor  ordered  to  pay  the  costs, 
it  appearing  that  the  plaintiff  had 
absconded  before  the  bill  was  filed 
[Hall  V.Bennett.]    -    -    .    -    78 

2.  Solicitor  of  a  plaintiff,  who  had  no 
interest  in  the  subject  of  the  suit, 
ordered  to  deliver  up  the  papers  in 
the  cause  to  a  co-plaintiff,  to  whom  I 
liberty  was  given  to  prosecute  the 
suit.  [Rowlinson  v.  HaUi/ax,']       27 

SPECIFIC  PERFORMANCE- 

1^  Bill  by  a  lessee  for  the  specific  per- 
formance of  an  agpreement  for  a  lease 
dismissed,  because  it  was  not  filed 
until  more  than  two  years  after,  the 
defendant  had  given  notice  to  the 
plaintiff  of  his  intention  not  to  per- 
form the  contract  on  account  of  the 
latter  not  having  fulfilled  it  on  his 
part.     [Heaphy  v-  Hill,}    .    .     29 

2^  Two  surveyors  who  it  had  been 
agreed  should  ^x  the  price  of  an 
estate,  stated,  in  their  valuation,  the 
sum  to  be  paid,  and  the  quantity  of 
land,  and  if  it  proved  to  be  less,  either 
84  Z.  or  42  /.  per  acre  should  be  de- 
iJuctedy  apcord^ng  to  the  parts  of  the 
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estate  in  which  the  deficiency  oc- 
curredy  but  did  not  state  the  quan* 
tity  contained  in  each  part :  held  that 
the  valuation  was.  uncertain,  and 
that  a  specific  performance  could 
not  be  enforced-  [Hopcrqft  v.  Hick- 
man.]    -    - 130 

3-  Demurrer  allowed  to  a  bill  for  the 
specific  performance  of  an  agree- 
ment for  a  lease,  entered  into  by  the 
trustees  of  a  numerous  company  for 
the  use  of  the  company^  because 
none  of  the  members  of  the  com- 
pany were  parties  to  the  bill. 
[Douglas  v.  Hortfall.]     -    -    184 

4.  This  court  will  decree  specific  per- 
formance of  an  agreement  for  separa- 
tion between  husband  and  wife,  al- 
though the  agreement  was  made  on 
a  compromise  of  indictments  pre- 
ferred by  the  wife  against  the  hus- 
band and  others,  for  assaults  on  ber. 
[Elxoorthff  V.  Bird.]    -    -    -    37a 

5.  The  <x)urt  will  not  entertam  a  bill 
for  the  specific  performance  of  an 
agreement  to  refer  to  arbitration,  nor 
substitute  the  master  for  the  arbi- 
trators.   [Agar  V.  MackUw.]    418 

Sec  Agreement,  2.    Vendor  and 
Purchaser,  9. 

STOCK. 

Where  a  bill  is  filed  merely  to  ob- 
tain a  transfer  of  stock  standing  in 
the  name  of  a  trustee  who  is  out  of 
the  jurisdiction  of  the  Court,  the 
order  must  be  made  at  the. bearing 
of  the  cause,  and  cannot  be  obtained 
by  petition.  [Burr  v.  Mason,']     }l 
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SUBKENA. 
I.  Ordered  that  a  defendaot,  a  fe- 


male infant  not  baptized,  should  be 
described  in  the'  sbbpcena  as  the 
youngest  female  child  of  the  fattier 
and  mother.    [Etcy  v.  Broughton,] 

188 

0*  It  is  not  necessary  to  pray  process 
against  persons  who  are  charged  to 
be  oat  of  the  jarisdiction  of  the 
Court  [Haddock  v.ThomlinionJ]  fi  19 

3*  If  a  p6rM>n  who  is  named  as  a  de- 
fendant, but  lias  never  bden  served 
with  a  subpoena  or  appeared  to  the 
bill,  appears  by  counsel  at  the  hear- 
ing and  consents  to  be  bound  by  the 
.  decree,  the  defect  is  cured.  [Capel 
V.  Butkr.}  - 457 

SUIT,  CONDUCT  OF. 

$ee  Solicit  OB,  2. 

•       TENANT  FOR  XIFE. 

!•  The  reversioner  of  leaseholds,'with 
the  privity  of  the  tenant  for  life, 
renewed  the  lease  in  his  own  name, 
and  covenanted  to  repair  the  pre- 
mises :  held  that  he  was  to  be  con* 
ndered  as  haying  entered  into  the 
covenant  on  behalf  of  the  tenant 
for  life,  and  that  the  latter's  estate 
was  liable  lor  dilapidations  occa- 
sioned by  his  negle^tmg  to  repair. 
,  {Marsh  v.fFetts.]  -  -  -  -  87 
a^  Testator  directed  his  residuary 
estate  b  be  laid  out  in  the  purchase 

of  land,  as  soon  as  a  convenient 

..  .       • 

purchase  could  be  found  in  the 
county  of  York,  which  upon  a  fair 
letting  would  produce  a  yearly  rent 


equal  to  Airee  aad  a  iialf  per  ctet 
upon  the  amount  of  pircharti  mo- 
ney, and  in  the  mean  time  the 
interest  of  his  residuary  estate  to 
be  accumulated :  the  tenant  for 
b'fe  will  be  entitled  to  the  interest 
of  the  residuary  estate  from  the  end 
of  one  year  after  the  testator's 
death,  until  it  is  laid  out  as  directed. 
IKUvington  y.  Gmqf.]      -    -     396 

TENANTS  IN  COMMON. 
See  RxcEivsB,  i. 

TENANT  IN  TAIL, 
I.  Although  a  fand  of  whifch  a  peifeon 


is  tenant  in  tail  is  subject  to 
charges,  the  Court  will,  under  the 
39  &  40  Geo.  3,  c.  56,  order  it  to 
be  transferred  to  the  tenant  in  tail, 
after  providing  for  the  charges.  [f« 
re  Lord  SomervUle.]  •    •    -    470 
2.  Tenant  in  tail  in  ren^ain^er  (after 
estates  to  J.  for  life,  and  to  the 
first  and  other  sons  in  tail)  pays 
off  a  mortgage  during  the  life  of  the 
tenant  for  life,  takes  an  assignmetit 
to  himself  of  the  mortgage  term, 
and  afterwards  comes  into  posses- 
sion of  the  estate,  and  dies  without 
issue :  the  mortgage  ih  a  siibsistmg 
charge  for  the  benefit  of  his  per* 
sonal  estate,  there  being  ao  lu5t  to 
shew  a  contrary  intention.  [Prig^il 
v.mgseU.]     .    •    t    *    .    364 

TIMBER. 

Whether  the  grantor  of  an  anpuity 
charged  upon  the  rents  and  profits 
of  an  estate  with  the  usual  demise 
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to  a  trustee,  4ias  a  right  4o  cut 
timber  for  his  own  use  and  profit, 
the  estate  being  inadequate  to  the 
charges  upon  it?  Qu..  [Fairfield  y, 
IFeUan.]       -     -     -    •     -     -     96 

TITHES. 
See  Issue. 

TITLE. 
1 .  Are  conveyance  of  a  mortgage  made 
^^  I745y  hut  not  aften\'ards  men* 
tioned  in  the  title  deeds,  ought  to 
be  presumed,  where  no  demand  of 
either  principal  or  interest  has  been 
made  for  several  years,  and  the 
mortgage  deeds  have  been  long  in 
the  possession  of  the  owner  and  his 

ancestors.  [Cooke  \.  Soltau,]  154 
8.  Where  the  title  to  an  estate  was  de- 
rived from  a  person  who  entered  as 
heir,  under  the  impression  that  his 
ancestor's  will  was  void,  a  purchaser 
was  not  compelled  to  complete  his 
contract,  without  production  of  the 
will,  or  evidence  of  its  contents. 
[Stevens  v.  Guppy,']    -    -    -    439 

See  Vendor  and  Purchaser,  3.  9. 

TITLE  DEEDS. 

If  a  vendor  retains  the  title  deeds,  and 
covenants  for  further  assurance  only, 
the  purchaser  may,  under  that  co- 
venant, compel  him  to  enter  into  a 
covenant  for  production  of  the 
deeds.    [Fainv.Ayers.]    -    -  533 

TRUST. 
A  lease  was  granted  to  JV.  who  after- 
wards committed  an  act  of  bank- 
ruptcy, and  then  executed  a  decla- 
ration of  trust  in  fisivour  of  il. ;  on 
the  trial  of  an  issue  directed  by  the 
Vol.  IL 
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Court,  it  was  found  that  W.*%  name 
was  used  in  trust  for  jR.  ;  held  that 
the  lease  did  not  pass  to  W,*s  as- 
signees.   [Gardner  v.  RoweJ]     346 

TRUSTEE. 

1.  A  trustee  of  a  term  for  payment  of 
debts  purchased  the  inheritance 
from  the  tenant  for  life,  and  had  it 
conveyed  to  him  by  fine  and  feoff- 
ment. The  circumstance  of  the 
purchaser  being  trustee  does  not 
entitle  the  remainder-man  to  an  ac- 
count of  rent,  except  from  his  en* 
try,  to  avoid  the  fine ;  nor  if  he 
neglects  to  claim  for  five  years,  does 
it  prevent  his  being  barred.  [Rfy- 
nolds  V.  Jones.l  -----  to6 

2.  Testator  gave  annuities  to  his  trus- 
tees for  their  trouble  in  the  execu- 
tion of  his  will,  and  died  possessed 
of  several  houses,  let  at  weekly 
rents.  The  trustees  are  justified  in 
paying  a  person  to  collect  these 
rents,  and  do  not  therefore  loose 
their  annuties.  [WUkhuanv.  IVil* 
kinson,]  -------     437 

3.  Trustee  in  receipt  of  the  rents 
and  profits  of  a  mortgaged  estate, 
under  an  old  conveyance  of  the 
equity  of  redemptioDi  upon  trust  to 
sell  and  pay  off  certain  debts  which 
had  been  long  siooe  satisfied,  is  not 
entitled  to  redeeoi  the  nDK>rtg«ge. 
[James  v.Biou.  Owenr. Flack.]  ^ 

TURPIS  CONTRACTUS. 

A  bond  for  securing  a  provision  for  a 
woman  who  had  been  seduced  by  the 
obligor,  and  for  her  children,  given 
afler  cohabitation  determined,  is 
good,  notwithstanding  the  obligor 
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'  was  married  when  the  connection 
commenced.  [Knye  v.  Moore.']  260 

VENDOR  AND  PURCHASER. 

1.  If  the  Master  reports  against  the 
title  to  an  estate  purchased  under  a 

'  decree,  the  purchaser  will  be  paid 
the  costs  of  the  reference  out  of  the 
funds  In  the  cause.  [Reynolds  v. 
Blake.] 117 

2.  Two  surveyors,  who  it  had  been 
agreed  should  fix  the  price  of  an 
estate,  stated,  in  their  valuation,  the 
sum  to  be  paid  and  the  quantity  of 
laud,  and,if  it  proved  to  be  less,  either 
84/.  or  42  L  per  acre  should  be  de- 
ducted according  to  the  parts  of  the 
estate  in  which  the  deficiency  oc- 

'  curred,  but  did  not  state  the  quantity 
contained  in  each  part :  held  that  the 
valuation  was  uncertain,  and  that  a 
specific  performance  could  not  be  en* 
forced.  [Hopcraftv,  Hickman.]  130 

3.  Where  real  estate  is  devised  subject 
to  debts  and  legacies,  and  the  de- 
visee is  also  executor,  a  purchaser 
or  mortgagee  from  him  of  the  real 

'   estate  is  liable  to  the  charge,  if  the 
'   circumstances  of  the  transaction  af- 
ford intrinsic  evidence  that  the  mort- 
*   gdge  or  purchase  money  was  not  to 
be  .applied  for  the  debts  or  legacies. 
[Wat kins  v.  Ckeek.]    -     -     -     199 

4.  Where'  the  purchaser  upon  entering 
'-  into  possession  paid  the  amount  of 

his  purchase  money  to  his  banker, 
and  gave  notice  that  he  was  ready 
to  invest  it  in  such  manner  as  the 
vendor  should  require,  but  no  an- 
swer was  returned  to  that  notice, 
find  .the  purchaser,  during  the  inves- 


tigation of  the  title,  kept  in  the 
hands  of  his  bsuiker  a  balance 
equal  to  the  amount  of  the  pur- 
chase money,  except  for  four  days, 
when  it  was  a  IftUe  less :  the  Court 
held  the  purchaser  not  liable  for 
interest  on  the  difier^nce  between 
his  average  balance^  during  tbe  pe- 
riod in  question  and  during  the 
three  preceding  years.  [Winter  v. 
Blades.] 393 

5.  Where  the  title  to  an  estate  was  de- 
rived from  a  person  who  entered  as 
heir,  under  the  impressjon  that  his 
ancestor's  will  was  void,  a  purchaser 
w^s  not  compelled  to  complete 
his  contract  without  production iof 
the  will,  or  evidence  of  its  contents. 
[Stevens  y.Oupjn/.]     -     -     -    439 

6.  Purchase  money  paid  into  court  is 
the  property  of  the  vendor,  [GeU  v. 
Watson.]     -    -^    -    -    -    -    40a 

7.  Where  legacies  were  charged  upon 
the  real  estates  of  a  trader  and  his 
devisee  and  executor  sold  part  of  the 
real  estates  before  the  debts  were 
paid  :  held  that  the  purchaser,  not- 
withstanding 47  Geo.  3,  c.  74»  was 
liable  to  see  his  purchase  money  ap- 
plied in  payment  of  the  legacies. 
[Horn  V.  Horn.]    -     -     -     -     443 

8.  A  plea  of  purchase  for  vahiable 
consideration  without  notice,  is  no 
protection  against  an  adverse  claim, 
which  the  purchaser  might  have  bad 
notice  of  by  using  due  diligence  fa 
investigating  the  title*-  •  [Jackson 
and  Wife  v.  Rovx.]    -     -     -     472 

9.  Specific  performance,  decreed  al- 
though the  vendor's  title  was  founded 
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tbe  destruction  of  contingent  re- 
mainders. [Hasker  v.  Sutton.]  51 3 
uo.  If  a  vendor  retains  the  title  deeds, 
and  covenants  for  further  assurance 
only,  the  purchaser  iDay>  under  that 
covenant,  compel  him  to  enter  into 
a  covenant  for  production  of  the 

deeds.    [Fain  v,  Jyers.]  -    -    533 
11.    A  purchaser  under  a  decree  is 

entitled  to  his  costs  where  the  Mas- 
ter reports  against  the  title  although 
there  is  no  fund  in  court.  [Smith  v. 
Nelson.2 557 

WARD  OF  COURT. 
The  Court  retains  its  jurisdiction  over 
the  property  of  a  ward  of  the  Court 
.   after  the  ward  attains  twenty-one, 
so  long  as  the  property  remains  in 
Court,  and,  if  the  ward  manries,  will 
order  a  proper  settlement  to  be  made, 
or  reform  an  improper  one,  unless 
.   the  ward  consents  to  the  settlement 
either  in  Court  or  nnder  a  commis- 
sion. [Aiuten  V.  Halsey,]      -     123 

WASTE. 

1.  Whether  the  grantor  of  an  annuity 
charged  upon  the  rents  and  profits 
of  an  estate  with  the  usual  demise 
to  a  trustee,  has  a  right  to  cut  tim* 
ber  for  his  own  use  and  profit,  the 
estate  being  inadequate  to  the 
charges  upon  it.  Qu.  [Fairfield 
V.  Weston,"^        -----    96 

2.  The  reversioner  of  leaseholds  with 
the  privity  of  the  tenant  for  life 
renewed  the  lease  in  his  own  name, 
and  covenanted  to  repair  the  pre- 
mises: held  that  he  was  to  be  con- 
sidered as  having  entered  mto  the 
covenant  on  behalf  of  the  tenant 


for  life,  and  that  the  hitter's  estate 
was  liable  for  dilapidations,  occa- 
sioned by  his  neglecting  to^repair. 
[Marsh  s.WeUs.]  -  -  - "  -  87 
WILL. 

1.  To  avoid  a  will  for  uncertainty,  it 
is  not  enough  that  the  dispositions  in 
it  are  so  absurd  and  irrational  that 
it  is  difficult  to  believe  they  could 
have  been  intended  by  the  testator, 
but  it  must  be  incapable  of  any  dear 
meaning.  [Mason  v  RqbSuon^  S95 

2.  Testatrix  devised  all  ber  messuages, 
lands,    tenements,    hereditaments, 
and  real  estate  to  trustees,  in  trust 
to  sell,  and  out  of  the  produce,  to 
pay  her  funeral  and  testamentary 
expenses  and  legacies,  except  her 
charitable  legacies,  which  she  di- 
rected to  be  paid  out  of  her  personal 
estate  legally  applicable  to  that  pur- 
pose, and  not  out  pf  any  part  of  her 
said  messuages,  lands,  &c.,  which 
she  might  die  seised  or  possessed 
of;  and  she  also  directed  her  trus- 
tees to  keep  separate  accounts  of  the 
proceeds  of  her  messua^ges,  &c.  and 
of  her  personal  estate  legally  ap- 
plicable for  charitable  purposes,  and 
that,  if  the  proceeds  of  her  .mes- 
suages, &c.  should  be  insufficient  to 
pay  the  legacies  directed  to  be  paid 
therewith,  the  trustees  should  apply 
her  personal  estate  in  payment  of- 
such  legacies:  held,  1st  that,  not* 
withstanding    the   personal   estete 
was  more  than  sufficient  to  pay  the 
charitable  legacies,  no  part  of  it 
could  be  applied  to  pay  the  other  le- 
gacies until  the  proceeds  of  the  real 
estate    were   exhausted:  2d.  that 
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the  testatrix's  leaseholds  passed  to 
the  trustees  under  the  devise  of  all 
her  me»suagesy  &c. :  3d.  that  her 
heir  and  next  of  kin^  and  not  her 
residuary  legatee,  were  entitled  to 
the  surplus  proceeds  of  her  freeholds 
and  leaaebdkis ;  add,  4th.  that  the 
fi'e^liolds  having  been  properly  sold 
in  the  heir's  lifetime,  the  surplus 
was  part  of  his  personal  estate. 
[^Dixm  V.  Daxcson,  Slaxvin  v. 
FariitkJ]     - 327 

3.  Residuary  devise  of  real  and  per- 
sonal estate  to  all  the  issue,  child  or 
childreo  of  3f .  F.  as  should  be  alive 
at  the  time  of  the  decease  of  the 
survivor  of  two  successive  tenants 
for  life,  equally  amongst  tbem^  if 
more  than  one,  to  be  divided  share 
and  share  alike,  wh<rn,  and  as  they 
shooM  respectively  "attain  the  age  of 
twenty-four  years,  and  to  their  re- 
spective heirs,  exccutbrs,  adminis- 
trators and  assigns  for  ever,  as 
tenants  in  common :  held  that  the 
children  living  at  the  death  of  the 
tenants  for  life  took  absolute  vested 
interests  in  the  personal  estate  as 
well  as  in  the  real  estate.  [Farmer 
y.FrancisJ]      -----    505 

4.  A  will  directed  a  settlement  to  be 
made  of  real  estate  on  A.  and  his 
first  and  other  sons  in  tail,  with 
powers  of  jointuring,  leasing  sale 


and  exchange,  and  all  other  clauses, 
powers  and  provisoes  usually  in- 
serted in  settlements  of  the  same 
kind :  held  that  these  last  words 
did  not  authorize  the  insertion  of  a 
power  to  charge  with  portions. 
[Higginsonv.  Barneby.']  -     -     5ifl 

5.  Testatrix  directed  her  legacies  to 
be  paid  by  her  executor,  to  whom 
she  afterwards  gave  all  her  real  es- 
tates, and  tlie  residue  of  her  per- 
sonal estate  after  payment  of  her 
debts  and  funeral  expences:  held 
that  the  legacies  were  not  charged 
on  the  real  estates.  [Parker  v. 
Feamky*]   ---..-    592 

6.  Held  that  a  second  will  was  made, 
if  not  wholly,  yet  as  to  the  greater 
part  in  substitution  of  the  first,  from 
the  similarity  of  the  form  and  ex- 
pressions of  the  two  instruments 
and  of  the  annuities  and  legacies, 
and  from  the  gifts  of  two  estates 
specifically  devised,    [hemming  v. 

Gurrey.]      ------311 

See  Construction,  2. 4. 5.  Devise. 

WITNESS. 
Permission  given  to  defendants,  after 
decree,  to  examine  a  plaintiff  as  a 
witness,  the  Master  having  certified 
the  necessity  for  so  doing,  and  the 
plaintiff  having  no  beneficial  inte- 
rest ill  the  property  in  dbpute. 
[Hougham  v.  Sandys^     •     -     221 


THE    END. 


Luke  Hansard  be  Sons, 
nrar  Liucoln's-Iun  Firlds. 
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